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OPINION:

[¥393] [***212] [**856] CHIEF

JUSTICE REHNQUIST delivered the opinion of
the Couirt.

[***LEdHR1A] [1A]Petitioner Leonel Torres
Herrera was convicted of capital murder and
sentenced to death in January 1982. He
unsuccessfully challenged theconviction ondirect
gpped and state collatera proceedingsinthe Texas
state courts, and in a federal habeas petition. In
February 1992 -- 10 years after his conviction -- he
urged in asecond federa habeas petition that hewas
"actualy innocent" of the murder for which hewas
sentenced to death, and that the Eighth Amendment's
prohibition againgt crue and unusud punishment and
the Fourteenth Amendment's [**857] guarantee of
due process of law therefore forbid his execution.
He supported this claim with affidavits tending to
show that his now-dead brother, rather than he, had
been the perpetrator of the crime. Petitioner urgesus
to hold that thisshowing of innocence entitieshimto
relief in thisfedera habeas proceeding. We hold that
it does not.

Shortly before 11 p.m. on an evening in late
September 1981, the body of Texas Department of
Public Safety Officer David Rucker wasfound by a
passer-by on a stretch of highway about six miles
east of Los Fresnos, Texas, afew miles north of
Brownsvilleinthe Rio Grande Vdley. Rucker's body



waslying beside his patrol car. He had been shot in
the head.

At about the same time, Los Fresnos Police
Officer Enrique Carrisalez observed a speeding
vehicletraveling west towards L os Fresnos, away
from the place where Rucker's body had been
found, along the same road. Carrisalez, who was
accompanied in his patrol car by Enrique
Hernandez, turned on his flashing red lights and
pursued the speeding [*394] vehicle. After thecar
had stopped briefly at ared light, it sgnaled that it
would pull over and did s0. The patrol car pulled up
behind it. Carrisalez took aflashlight and walked
toward the car of the speeder. The driver opened his
door and exchanged afew words with Carrisalez
before firing at least one shot at Carrisalez' chest.
The officer died nine days later.

Petitioner Herrerawas arrested afew days after
the shootings and charged with the capital murder of
both Carrisdez and Rucker. He wastried and found
guilty of the capital murder of Carrisalez in January
1982, and sentenced to death. In July 1982,
petitioner pleaded guilty to the murder of Rucker.

At petitioner'stria for themurder of Carrisdez,
Hernandez, who had witnessed Carrisalez' daying
from the officer's patrol car, identified petitioner as
the person who had wielded the gun. A declaration
by Officer Carrisd ez to the same effect, made while
he wasin the hospital, was aso admitted. Through
[***213] alicense plate check, it was shown that
thespeeding car involved in Carrisalez' murder was
registered to petitioner's"live-in" girlfriend. Petitioner
was known to drive this car, and he had a set of
keys to the car in his pants pocket when he was
arrested. Hernandez identified the car asthevehicle
from which the murderer had emerged to fire the
fatal shot. Hea so testified that there had been only
one person in the car that night.

The evidence showed that Herreras Social
Security card had been found alongside Rucker's
patrol car on the night he was killed. Splatters of

blood on thecar identified asthe vehicleinvolved in
the shootings, and on petitioner's blue jeans and
wallet were identified astype A blood -- the same
typewhich Rucker had. (Herrerahastype O blood.)
Similar evidencewith respect to strands of hair found
in the car indicated that the hair was Rucker's and
not Herreras. A handwritten letter was also found
on the person of petitioner [*395] when he was
arrested, which strongly implied that he had killed
Rucker. nl

nl The letter read: "To whom it may
concern: | amterribly sorry for those | have
brought grief to their lives. Who knowswhy?
We cannot change the future's problems with
problemsfrom the past. What | didwasfor a
cause and purpose. Onelaw runs others, and
intheworld welivein, that'stheway it is.

"I'm not atormented person. . . . | believe
inthelaw. What would it bewithout this[dc]
men that risk their livesfor others, and that's
what they should bedoing -- protecting life,
property, and the pursuit of happiness.
Sometimes, the law gets too involved with
other thingsthat profit them. Themost laws
that they make for peopleto break them, in
other words, to encourage crime.

"What happened to Rucker was for a
certain reason. | knew him as Mike Tatum.
Hewasin my business, and he violated some
of itslaws and suffered the penalty, like the
one you have for me when the time comes.

"My personal life, which has been a
conspiracy since my high school days, has
nothing to do with what has happened. The
other officer that became part of our lives, me
and Rucker's (Tatum), that night had not to
dointhis[sic]. He was out to do what he
had to do, protect, but that'slife. Theresalot
of usthat wear different facesinlivesevery
day, andthat iswhat causes problemsfor all.



[Unintelligible word].

"Y ou havewrotedl you want of my life,
but think about yours, also. [Signed Leonel
Herrera].

"I havetapesand picturesto prove what
| havesad. | will provemy sdeif you accept
toligen. Y ou [unintdligible word] freedom of
speech, even acriminal hasthat right. 1 will
present myself if thisis read word for word
over themedia, | will turn mysdf in; if not,
don't have millions of men out there working
just on mewhile others-- robbers, rapists, or
burglars-- aretaking advantage of thelaw's
time. Excusemy spdling and writing. It'shard
at timeslike this." App. to Brief for United
States as Amicus Curiae 3a-4a.

[**858] Petitioner appeded hisconviction and
sentence, arguing, among other things, that
Hernandez' and Carrisalez' identifications were
unreliable and improperly admitted. The Texas
Court of Criminal Appeals affirmed, Herrera v.
Sate, 682 SW.2d 313 (1984), and we denied
certiorari, 471 U.S 1131 (1985). Petitioner's
application for state habeas relief was denied. Ex
parte Herrera, No. 12,848-02 (Tex. Crim. App.,
Aug. 2, 1985). Petitioner thenfiled afederal habeas
[*396] petition, again chalenging theidentifications
offered againgt himat trid. This petitionwasdenied,
see 904 F.2d 944 (CA5), and we again denied
certiorari, 498 U.S. 925 (1990).

Petitioner next returned to state court and filed a
second habeaspetition, raising, among other things,
aclam of "actual innocence" based on [***214]
newly discovered evidence. In support of thisclaim
petitioner presented the affidavits of Hector
Villarreal, an attorney who had represented
petitioner's brother, Raul Herrera, Sr., and of Juan
Franco Palacious, one of Raul, Senior's former
cellmates. Bothindividualsclamed that Raul, Senior,
who diedin 1984, had told them that he -- and not

petitioner -- had killed Officers Rucker and
Carrisdez. n2 The State District Court denied this
aoplication, finding that "no evidenceat trid remotey
suggest[ed] that anyone other than [petitioner]
committed the offense.” Ex parte Herrera, No. 81-
CR-672-C (Tex. 197th Jud. Dist., Jan. 14, 1991),
P35. The TexasCourt of Criminal Apped saffirmed,
Ex parteHerrera, 819 SW.2d 528 (1991), and we
denied certiorari, Herrera v. Texas, 502 U.S
1085, 117 L. Ed. 2d 279, 112 S Ct. 1074 (1992).

n2 Villarred's affidavit is dated December
11, 1990. He attested that while he was
representing Raul, Senior, on a charge of
attempted murder in 1984, Raul, Senior, had
told him that he, petitioner, their father,
Officer Rucker, and the Hidalgo County
Sheriff were involved in adrugtrafficking
scheme; that he was the one who had shot
Officers Rucker and Carrisaez; that he did
not tell anyone about this because hethought
petitioner would be acquitted; and that after
petitioner was convicted and sentenced to
death, he began blackmailing the Hidalgo
County Sheriff. Accordingto Villarred, Raull,
Senior, was killed by Jose Lopez, who
worked with the sheriff on drug-trafficking
mattersand was present when Raul, Senior,
murdered Rucker and Carrisalez, to silence
him.

Palacious affidavit is dated December
10, 1990. He attested that while he and Raul,
Senior, shared acell together inthe Hidalgo
County jail in 1984, Raul, Senior, told him
that he had shot Rucker and Carrisalez.

In February 1992, petitioner lodged the instant
habeas petition -- his second -- in federal court,
aleging, among other things, that heisinnocent of
themurders of Rucker and Carrisalez, and that his
execution would thusviolate the Eighth [*397] and



Fourteenth Amendments. In additionto proffering
the above affidavits, petitioner presented the
affidavits of Raul Herrera, Jr., Raul, Senior's son,
and Jose Y barra, Jr., aschoolmate of the Herrera
brothers. Raul, Junior, averred that he had witnessed
hisfather shoot Officers Rucker and Carrisalez and
petitioner was not present. Raul, Junior, was nine
yearsold at the time of the killings. Y barra aleged
that Raul, Senior, told him one summer night in 1983
that he had shot thetwo police officers. n3 Petitioner
aleged that law enforcement officid swere aware of
this evidence, [**859] and had withheld it in
violation of Brady v. Maryland, 373 U.S 83, 10 L.
Ed. 2d 215, 83 S. Ct. 1194 (1963).

n3 Raul, Junior's affidavit is dated January
29, 1992. Y barras affidavit is dated January
9, 1991. It was initially submitted with
Petitioner's Reply to State'sBrief in Response
to Petitioner's Petition for Writ of Habeas
Corpusfiled January 18, 1991, inthe Texas
Court of Criminal Appeals.

The Didrict Court dismissed most of petitioner's
claims as an abuse of the writ. No. M-92-30 (SD
Tex., Feb. 17, 1992). However, "in order to ensure
that Petitioner can assart his condtitutiona clamsand
out of a sense of fairness and due process," the
District Court granted petitioner'srequest for astay
of execution so that he could present his claim of
actual innocence, along with the Raul, Junior, and
Y barra affidavits, in state court. App. 38-39.
Althoughitinitially dismissed petitioner'sBrady cdam
on the ground that petitioner had failed to present
"any evidenceof withholding excul patory materia by
the prosecution,” App. 37, the District Court also
granted an evidentiary [***215] hearing on this
claim after reconsideration, id., at 54.

The Court of Appeals vacated the stay of
execution. 954 F.2d 1029 (CA5 1992). It agreed
withthe Digtrict Court'sinitial conclusionthat there

wasno evidentiary bassfor petitioner'sBrady claim,
and found disingenuous petitioner'sattempt to couch
his claim of actual innocence in Brady terms. 954
F.2d, at 1032. Absent an accompanying
congtitutional violation, the Court of Appealsheld
that petitioner'sclaim [*398] of actua innocence
was not cognizable because, under Townsend v.
Sain, 372 U.S 293, 317, 9 L. Ed. 2d 770, 83 S
Ct. 745 (1963), "the existence merely of newly
discovered evidence relevant to theguilt of astate
prisoner isnot aground for relief on federal habeas
corpus.” See 954 F.2d at 1034. n4 We granted
certiorari, 502 U.S. 1085 (1992), and the Texas
Court of Criminal Appeds stayed petitioner's
execution. We now affirm.

n4 After the Court of Appeals vacated
the stay of execution, petitioner attached a
new affidavit by Raul, Junior, to his petition
for rehearing, whichwasdenied. Theaffidavit
alegesthat during petitioner'strial, various
law enforcement officials and the Hidalgo
County Sheriff told Raul, Junior, not to say
what happened on the night of the shootings
and threatened his family.

[***LEdHRZ2] [2]Petitioner assertsthat the Eighth
and Fourteenth Amendments to the United States
Condtitution prohibit the execution of apersonwho
isinnocent of the crimefor which hewas convicted.
This proposition hasan elemental appedl, aswould
thesimilar propogitionthat the Congtitution prohibits
theimprisonment of onewho isinnocent of thecrime
for which he was convicted. After all, the central
purpose of any system of criminal justice is to
convict the guilty and freethe innocent. See United
Satesv. Nobles, 422 U.S 225, 230, 45 L. Ed. 2d
141,95 S Ct. 2160 (1975). But the evidence upon
which petitioner's claim of innocence restswas not
produced at histria, but rather eight yearslater. In



any systemof crimina justice, "innocence” or "guilt”
must be determined in some sort of a judicial
proceeding. Petitioner's showing of innocence, and
indeed his congtitutiona claim for relief based upon
that showing, must be evaluated in thelight of the
previous proceedings in this case, which have
stretched over a span of 10 years.

[***LEdHR3A] [3A] [***LEdHR4] [4]A
person when first charged with acrimeisentitled to
apresumption of innocence, and may insst that his
guilt be established beyond areasonable doubt. In
reWinship, 397 U.S 358, 25 L. Ed. 2d 368, 90 S
Ct. 1068 (1970). Other constitutional provisions
also have the effect of ensuring against the risk of
convicting an innocent [*399] person. Seg, e. g.,
Coy v. lowa, 487 U.S 1012, 101 L. Ed. 2d 857,
108 S Ct. 2798 (1988) (right to confront adverse
witnesses); Taylor v. lllinois, 484 U.S 400, 98 L.
Ed. 2d 798, 108 S Ct. 646 (1988) (right to
compulsory process); Srickland v. Washington,
466 U.S. 668, 80 L. Ed. 2d 674, 104 S. Ct. 2052
(1984) (right to effective assistance of counsel);
Winship, supra (prosecution must prove guilt
beyond areasonable doubt); Duncanv. Louisiana,
391 U.S 145, 20 L. Ed. 2d 491, 88 S. Ct. 1444
(1968) (right to jury trial); Brady v. Maryland,
supra (prosecution must [**860] disclose
exculpatory evidence); Gideon v. Wainwright, 372
U.S 335, 9L. Ed. 2d 799, [***216] 83 S Ct.
792 (1963) (right to assistance of counsel); Inre
Murchison, 349 U.S 133, 136, 99 L. Ed. 942, 75
S. Ct. 623 (1955) (right to "fair tria in a fair
tribunal™). In capital cases, we have required
additional protectionsbecause of the nature of the
penalty at stake. See, e. g., Beck v. Alabama, 447
U.S 625, 65 L. Ed. 2d 392, 100 S Ct. 2382
(1980) (jury must be given option of convicting the
defendant of a lesser offense). All of these
constitutional safeguards, of course, make it more
difficult for the Stateto rebut and findly overturnthe
presumption of innocence which attachesto every
crimina defendant. But we have al so observed that

"due process does not require that every concelvable
step be taken, at whatever cost, to eliminate the
possibility of convicting an innocent person.”
Patterson v. New York, 432 U.S 197, 208, 53 L.
Ed. 2d 281, 97 S Ct. 2319 (1977). To conclude
otherwise would all but paralyze our system for
enforcement of the criminal law.

[***LEdHR3B] [3B]Onceadefendant hasbeen

afforded afair trial and convicted of the offense for
which he was charged, the presumption of innocence
disappears. Cf. Ross v. Moffitt, 417 U.S 600,
610, 41 L. Ed. 2d 341, 94 S Ct. 2437 (1974)
("Thepurpose of thetrid stage from the State's point
of view isto convert acriminal defendant from a
person presumed innocent to one found guilty
beyond areasonabledoubt™). Here, it isnot disputed
that the State met its burden of proving at trial that
petitioner wasguilty of the capital murder of Officer
Carrisalez beyond a reasonable doubt. Thus, in the
eyesof thelaw, petitioner does not come beforethe
Court asonewhois"innocent," but, on the [*400]
contrary, as one who has been convicted by due
process of law of two brutal murders.

[***LEdHRY5] [5]Based on affidavits herefiled,
petitioner claims that evidence never presented to
thetrial court proveshim innocent notwithstanding
the verdict reached at histrial. Such aclamisnot
cognizablein the sate courts of Texas. For to obtain
anew trial based on newly discovered evidence, a
defendant must file amotion within 30 days after
imposition or suspension of sentence. Tex. Rule
App. Proc. 31(8)(1) (1992). The Texas courts have
congtrued this30-day timelimit asjurisdictional. See
Beathard v. Sate, 767 SW.2d 423, 433 (Tex.
Crim. App. 1989); Drew v. Sate, 743 SW.2d
207, 222-223 (Tex. Crim. App. 1987).

[***LEdHRG6] [6]Claims of actual innocence
based on newly discovered evidence have never
been held to state aground for federa habeasreief
absent an independent constitutional violation



occurring in the underlying state crimina proceeding.
Chief Justice Warren madethisclear in Townsend
v. Sain, supra, at 317 (emphasis added):

"Where newly  discovered
evidence is aleged in a habeas
application, evidencewhich could not
reasonably have been presented to the
state trier of facts, the federal court
must grant an evidentiary hearing. Of
course, such evidence must bear upon
theconstitutionality of theapplicant's
detention; the existence merely of
newly discovered evidence relevant
to the guilt of a state prisoner is not
a ground for relief on federal
habeas corpus.”

Thisruleis grounded in the principle that federal
habeas courtssit to ensurethat individualsare not
imprisoned in violation of the Constitution -- not
[***217] to correct errors of fact. See, e. g.,
Moorev. Dempsey, 261 U.S. 86, 87-88, 67 L. Ed.
543, 43 S Ct. 265 (1923) (Holmes, J.) ("What we
have to deal with [on habeas review] is not the
petitioners innocence or guilt but solely the question
whether their constitutional rights have been
preserved"); [*401] Hydev. Shine, 199 U.S. 62,
84,50 L. Ed. 90, 25 S Ct. 760 (1905) ("It iswell
settled that upon habeas cor pus the court will not
weigh the evidence") (emphasisin original); Ex
parte Terry, 128 U.S. 289, 305, 32 L. Ed. 405, 9
S. Ct. 77 (1888) ("Asthe writ of habeas corpus
does not perform the office of awrit of error or an
appeal, [the facts establishing guilt] cannot be re-
examined [**861] or reviewed in this collateral
proceeding”) (emphasisin original).

[***LEdHR7] [7]More recent authority
congtruing federd habeas statutes spesksinasimilar
vein. "Federal courts are not forums in which to
relitigate statetrials." Barefoot v. Estelle, 463 U.S

880, 887, 77 L. Ed. 2d 1090, 103 S Ct. 3383
(1983). Theguilt or innocence determinationin sate
crimina triasis"adecisve and portentous event.”
Wainwright v. Sykes, 433 U.S 72, 90, 53 L. Ed.
2d 594, 97 S Ct. 2497 (1977). "Society's
resources have been concentrated at that time and
placein order to decide, withinthelimitsof human
fdlibility, the question of guilt or innocence of one of
its citizens." Ibid. Few rulings would be more
disruptive of our federa system than to providefor
federal habeas review of freestanding claims of
actual innocence.

Our decision in Jackson v. Virginia, 443 U.S
307, 61 L. Ed. 2d 560, 99 S. Ct. 2781 (1979),
comesas closeto authorizing evidentiary review of
astate-court conviction on federal habeas asany of
our cases. There, we held that afederal habeas court
may review aclaim that the evidence adduced at a
state trial was not sufficient to convict acriminal
defendant beyond a reasonable doubt. But in 0
holding, we emphasi zed:

"Thisinquiry does not require a court
to 'ask itself whether it believes that
the evidence at the trial established
guilt beyond a reasonable doubt.’
Instead, the relevant question is
whether, after viewing theevidencein
the light most favorable to the
prosecution, any rational trier of fact
could havefound the essential elements
of the crime beyond a reasonable
doubt. Thisfamiliar standard givesfull
play to theresponsibility of thetrier of
fact fairly to resolve conflictsin the
testimony, to weigh the evidence, and
to draw reasonable [*402]
inferencesfrom basicfactsto ultimate
facts." Id., at 318-319 (citations
omitted; emphasisin original).



We specifically noted that "the standard announced
.. . does not permit a court to make its own
subjectivedetermination of guilt or innocence.” Id.,
at 320, n. 13.

The type of federa habeas review sought by
petitioner hereisdifferent in critical respectsthan
that authorized by Jackson. First, the Jackson
inquiry isaimed at determining whether there has
been an independent constitutiona violation--i. e,
aconviction based on evidence that failsto meet the
Winship standard. Thus, federa habeas courtsact in
their historic capacity -- to assure that the habeas
petitioner isnot [***218] being heldin violation of
hisor her federal constitutional rights. Second, the
sufficiency of the evidence review authorized by
Jacksonislimitedto "record evidence." 443U.S at
318. Jackson does not extend to nonrecord
evidence, including newly discovered evidence.
Finally, the Jackson inquiry does not focus on
whether thetrier of fact made the correct guilt or
innocence determination, but rather whether it made
arational decision to convict or acquit.

Petitioner is understandably imprecise in
describing the sort of federal relief to which a
suitable showing of actua innocence would entitle
him. In his brief he states that the federal habeas
court should have "an important initid opportunity to
hear the evidence and resolve the merits of
Petitioner's claim.” Brief for Petitioner 42.
Acceptance of thisview would presumably require
the habeas court to hear testimony from the
witnhesseswho testified at trial aswell asthosewho
meade the Satementsin the affidavits which petitioner
has presented, and to determine anew whether or
not petitioner is guilty of the murder of Officer
Carrisalez. Indeed, the dissent's approach differs
little from that hypothesized here.

Thedissent would placethe burden on petitioner
to show that heis"probably" innocent. Pogt, at 442.
Although [*403] petitioner would not be entitled to
discovery "asamatter of right," the District Court

would retain its "discretion to order discovery . . .
when it would help the court make a reliable
determination with respect to the prisoner's [**862]
clam." Pog, a 444. And athough the District Court
would not be required to hear testimony from the
witnesseswhotestified at trial or the affiantsupon
whom petitioner relies, the dissent would alow the
District Court to do so "if the petition warrants a
hearing.” Ibid. At the end of the day, the dissent
would have the Digrict Court "make a case-by-case
determination about the reliability of the newly
discovered evidence under the circumstances,” and
then "weigh the evidence in favor of the prisoner
against the evidence of his guilt." Post, at 443.

Thedissent falsto articulate the relief that would
be availableif petitioner were to meetsits"probable
innocence" standard. Would it be commutation of
petitioner's death sentence, new tria, or
unconditional release from imprisonment? The
typicd relief granted in federal habeas corpusisa
conditional order of release unlessthe State el ectsto
retry the successful habeas petitioner, or in acapita
caseasimilar conditional order vacating the death
sentence. Were petitioner to satisfy the dissent's
"probable innocence” standard, therefore, the
District Court would presumably be required to
grant aconditional order of relief, which wouldin
effect require the State to retry petitioner 10 years
after hisfirsttria, not because of any constitutional
violation which had occurred at the first trial, but
smply because of abdlief that inlight of petitioner's
new-found evidenceajury might find him not guilty
at asecond trial.

Yet there is no guarantee that the guilt or
innocence determination would be any more exact.
To the contrary, the passage of timeonly [***219]
diminishestherdiability of criminal adjudications.
See McCleskey v. Zant, 499 U.S. 467, 491, 113
L. Ed. 2d 517, 111 S Ct. 1454 (1991) ("When a
habeas petitioner succeedsin obtaining anew trid,
the'erosion of memory and dispersion of witnesses
[*404] that occur with the passage of time



prejudice the government and diminish the chances
of a reliable crimina adjudication") (quoting
Kuhlmann v. Wilson, 477 U.S. 436, 453, 91 L.
Ed. 2d 364, 106 S Ct. 2616 (1986) (plurality
opinion) (interna quotation marksomitted; citation
omitted)); United States v. Smith, 331 U.S. 469,
476, 91 L. Ed. 1610, 67 S Ct. 1330 (1947).
Under the dissent's approach, the District Court
would be placed in the even more difficult pogtion of
having to weigh the probative value of "hot" and
"cold" evidence on petitioner's guilt or innocence.

[***LEdHRS8] [8]Thisis not to say that our
habeas jurisprudence casts a blind eye toward
innocence. In aseries of cases culminating with
Sawyer v. Whitley, 505 U.S 333, 120 L. Ed. 2d
269, 112 S Ct. 2514 (1992), decided last Term,
we have held that a petitioner otherwise subject to
defenses of abusive or successive use of the writ
may havehisfederd congtitutional claim considered
on themeritsif he makes aproper showing of actua
innocence. Thisrule, or fundamental miscarriage of
justice exception, is grounded in the "equitable
discretion” of habeas courts to see that federa
condtitutiona errorsdo not resultin theincarceration
of innocent persons. See McCleskey, supra, at
502. But this body of our habeas jurisprudence
makes clear that aclaim of "actual innocence” isnot
itself acongtitutional claim, but instead agateway
through which ahabess petitioner must passto have
his otherwise barred condgtitutional claim considered
on the merits.

Petitioner in this case isssmply not entitled to
habeas relief based on thereasoning of thisline of
cases. For he does not seek excusal of aprocedura
error so that he may bring an independent
congtitutional claim challenging his conviction or
sentence, but rather argues that he is entitled to
habeas relief because newly discovered evidence
showsthat hisconvictionisfactualy incorrect. The
fundamental miscarriage of justice exception is
available"only where the prisoner supplements his

congtitutional claim with a colorable showing of
factual innocence.” Kuhlmann, supra, at 454
(emphasis added). We have never held that
[**863] it extendsto [*405] freestanding clamsof
actual innocence. Therefore, the exception is
inapplicable here.

Petitioner asserts that this case is different
because he has been sentenced to death. But we
have "refused to hold that the fact that a death
sentence has been imposed requires a different
standard of review on federal habeas corpus.”
Murray v. Giarratano, 492 U.S 1, 9, 106 L. Ed.
2d 1, 109 S Ct. 2765 (1989) (plurality opinion).
We have, of course, hdd that the Eighth Amendment
requiresincreased rdliability of the processby which
capital punishment may be imposed. Seg, e. g.,
McKoy v. North Carolina, 494 U.S. 433, 108 L.
Ed. 2d 369, 110 S. Ct. 1227 (1990) (unanimity
requirementimpermissibly limitsjurors consderation
of mitigating evidence); Eddingsv. Oklahoma, 455
U.S 104, 71 L. Ed. 2d 1, 102 S. Ct. 869 (1982)
(jury must be allowed to consider all of a capital
defendant's mitigating character evidence);
[***220] Lockett v. Ohio, 438 U.S 586, 604, 57
L. Ed. 2d 973, 98 S Ct. 2954 (1978) (plurality
opinion) (same). But petitioner'sclaim doesnot fit
well into the doctrine of these cases, since, aswe
have pointed out, it isfar from clear that a second
trial 10 years after the first trial would produce a
more reliable result.

Perhgps mindful of this, petitioner urges not that
he necessarily receive anew trial, but that hisdeath
sentencesmply bevacated if afederal habeas court
deems that a satisfactory showing of "actua
innocence" has been made. Tr. of Oral Arg. 19-20.
But sucharesultisscarcely logicd; petitioner'sclam
isnot that some error was made in imposing acapitd
sentence upon him, but that afundamenta error was
medein finding him guilty of the underlying murder in
the first place. It would be a rather strange
jurisprudence, in these circumstances, which held
that under our Constitution he could not be



executed, but that he could spend therest of hislife
in prison.

Petitioner argues that our decision in Ford v.
Wainwright, 477 U.S 399, 91 L. Ed. 2d 335, 106
S. Ct. 2595 (1986), supports his position. The
plurality in Ford held that, because the Eighth
Amendment prohibits the execution of insane
persons, certain procedurd protectionsinhere inthe
sanity determination. "If the Congtitution [*406]
rendersthefact or timing of hisexecution contingent
upon establishment of a further fact,” Justice
Marshall wrote, "then that fact must be determined
with the high regard for truth that befitsadecision
affecting thelife or death of ahuman being.” 1d., at
411. BecausetheForidaschemefor determining the
sanity of persons sentenced to death failed "to
achieve eventhe minima degree of rdiability,” id., at
413, the pluraity concluded that Ford wasentitled to
an evidentiary hearing on his sanity before the
District Court.

Unlike petitioner here, Ford did not chalengethe
validity of hisconviction. Rather, he challenged the
condtitutiondity of his death sentencein view of his
claim of insanity. Because Ford's clam went to a
matter of punishment -- not guilt -- it was properly
examined within the purview of the Eighth
Amendment. Moreover, unlike the question of guilt
or innocence, which becomesmore uncertain with
time for evidentiary reasons, the issue of sanity is
properly considered in proximity to the execution.
Finaly, unlike the sanity determination under the
Florida scheme at issue in Ford, the guilt or
innocence determination in our system of criminal
justice is made "with the high regard for truth that
befitsadecison affecting thelife or desth of ahuman
being." Id., at 411.

Petitioner alsorelies on Johnson v. Mississippi,
486 U.S 578, 100 L. Ed. 2d 575, 108 S. Ct. 1981
(1988), where we held that the Eighth Amendment
requiresreexamination of adeath sentencebasedin
part onaprior felony conviction which was set aside
inthe rendering State after the capital sentencewas

imposed. There, the Stateinsisted [**864] that it
wastoo latein the day to raise this point. But we
pointed out that the Mississippi Supreme Court had
previoudy considered smilar clamsby writ of error
coram nobis. Thus, there was no need to override
state law relating to newly discovered evidencein
order to consider Johnson's [***221] clamonthe
merits. Here, thereisno doubt that petitioner seeks
additional process-- anevidentiary hearing on his
clam of "actual innocence" based on [*407] newly
discovered evidence-- whichisnot available under
Texas law more than 30 days after imposition or
suspension of sentence. Tex. Rule App. Proc.
31(a)(1) (1992). n5

n5 The dissent relies on Beck v.
Alabama, 447 U.S 625, 65 L. Ed. 2d 392,
100 S Ct. 2382 (1980), for the proposition
that, "at least in capital cases, the Eighth
Amendment requiresmorethanreliability in
sentencing. It also mandates a reliable
determination of guilt." Post, a 434. Tothe
extent Beck rests on Eighth Amendment
grounds, it Smply emphasi zestheimportance
of ensuring the reliability of the guilt
determination in capital cases in the first
instance. We have difficulty extending this
principleto hold that acapital defendant who
has been afforded afull and fair trial may
challenge his conviction on federal habeas
based on after-discovered evidence.

[***LEdHR9A] [9A] [***LEdHR10]
[10]Alternatively, petitioner invokesthe Fourteenth
Amendment's guarantee of due process of law in
support of his claim that his showing of actual
innocence entitteshimtoanew tria, or at least toa
vacation of his death sentence. n6 "Because the
States have considerable expertise in matters of
criminal procedure and the criminal process is



grounded in centuriesof common-law tradition,” we
have"exerciq ed] substantiad deferencetolegidative
judgmentsinthisarea." Medinav. California, 505
U.S 437, 445-446, 120 L. Ed. 2d 353, 112 S. Ct.
2572 (1992). Thus, we havefound crimina process
lacking only where it "'offends some principle of
justice so rooted in the traditions and [*408]
conscience of our people as to be ranked as
fundamental.™ Ibid. (quoting Patterson v. New
York, 432 U.S 197, 202,53 L. Ed. 2d 281, 97 S.
Ct. 2319(1977)). "Historica practiceis probative
of whether aprocedurd rule can be characterized as
fundamental.” 505 U.S. at 446.

[***LEJHR9B] [9B]

n6 The dissent takes usto task for examining
petitioner's Fourteenth Amendment clamin
terms of procedural, rather than substantive,
due process.Because "execution of an
innocent person is the ultimate ‘arbitrary
imposition,™ post, at 437, quoting Planned
Parenthood of Southeastern Pa. v. Casey,
505 U.S 833, 848, 120 L. Ed. 2d 674, 112
S Ct. 2791 (1992) (internal quotation marks
omitted), the dissent concludes that " petitioner
may raise asubstantive dueprocesschdlenge
to his punishment on the ground that he is
actually innocent," post, at 437. But the
dissent puts the cart before the horse. For its
due process andysisrests on the assumption
that petitioner isinfact innocent. However, as
we have discussed, petitioner does not come
before this Court as an innocent man, but
rather as onewho has been convicted by due
process of law of two capital murders. The
question before us, then, isnot whether due
process prohi bitsthe execution of aninnocent
person, but rather whether it entitles petitioner
tojudicial review of his"actual innocence"
clam. Thisissueis properly analyzed only in
terms of procedural due process.

[***LEdHR11A] [11A]TheConditutionitsdf, of
course, makes no mention of new trials. New trias
incriminal cases were not granted in England until
the end of the 17th century. And even then, they
were available only in misdemeanor cases, though
the writ of error coram nobis was available for
some errors of fact in felony cases. Orfield, New
Trid in Federa Crimina Cases, 2 Vill. L. Rev. 293,
304 (1957). The First Congress provided for new
tridsfor "reasonsfor which new tridshave usually
been granted in courts of law." Act of Sept. 24,
1789, ch. 20, § 17, 1 Stat. 83. Thisrule was early
held to extend to criminal cases. See Sparf
[***222] v. United Sates, 156 U.S 51, 175, 39
L. Ed. 343, 15 S Ct. 273 (1895) (Gray, J,
dissenting) (citing cases). One of the grounds upon
which new trid swere granted was newly discovered
evidence. See F. Wharton, Criminal Pleading and
Practice § § 854-874, pp. 584-592 (8th ed. 1880).

The early federd cases adhere to the common-
law rulethat anew trial may be granted only during
the term of court in which the [**865] final
judgment was entered. See, e. g., United States .
Mayer, 235 U.S. 55, 67, 59 L. Ed. 129, 35 S. Ct.
16 (1914); United Sates v. Smmons, 14 Blatchf.
473, 27 F. Cas. 1080 (No. 16,289) (CC EDNY
1878). Otherwise, "the court at a subsequent term
has power to correct inaccuraciesin mere matters of
form, or clerical errors.” 235 U.S at 67. In 1934,
this Court departed from the common-law rule and
adopted atime limit -- 60 days after final judgment
-- for filing new trial motions based on newly
discovered evidence. Rulell(3), Criminal Rulesof
Practice and Procedure, 292 U.S 659, 662. Four
years later, we amended Rule 11(3) to allow such
motions in capital cases"at any time" before the
execution took place. 304 U.S 592 (1938)
(codified at 18 U.S.C. § 688 (1940)).

[*409] There ensued a debate as to whether
this Court should abalish thetimelimit for filing new



trial motions based on newly discovered evidenceto
prevent amiscarriage of justice, or retain atimelimit
evenincapital casesto promotefinaity. See Orfidd,
supra, at 299-304. In 1946, we set a 2-year time
limit for filing new trial motions based on newly
discovered evidenceand abolished the exception for
capital cases. Rule 33, Federal Rulesof Criminal
Procedure, 327 U.S. 821, 855-856 (A motion for
anew tria based on the ground of newly discovered
evidence may be made only before or within two
years after final judgment™). n7 We have strictly
construed the Rule 33 timelimits. Cf. United Sates
v. Smith, 331 U.S 469, 473, 91 L. Ed. 1610, 67
S Ct. 1330 (1947). And the Rul€e's treatment of
new trials based on newly discovered evidence has
not changed since its adoption.

n7 Inresponse to the second preliminary
draft of the Federa Rules of Criminal
Procedure, Chief Justice Harlan Stone
forwarded a memorandum on behalf of the
Court to the Rules Advisory Committee with
variouscomments and suggestions, including
thefallowing: "It issuggested thet thereshould
be adefinite time limit within which motions
for new trial based on newly discovered
evidence should be made, unless the trial
courtinitsdiscretion, for good cause shown,
allows the motion to be filed. Is it not
desirable that at some point of time further
consideration of criminal cases by the court
should be at an end, after which appeals
should be made to Executive clemency
alone?' 7 Drafting History of the Federal
Rules of Criminal Procedure 3, 7 (M.
Wilken & N. Triffin eds. 1991) (responding
to proposed Rule 35). As noted above, we
eventua ly regjected the adoption of aflexible
timelimit for new trid motions, opting instead
for astrict 2-year time limit.

The American Colonies adopted the English

common law on new trials. Riddell, New Tria in
Present Practice, 27 Yale L. J. 353, 360 (1917).
Thus, where new tridlswere available, motionsfor
such relief typically had to be filed before the
expiration of theterm during which thetria washeld.
H. Underhill, Crimind Evidence 579, n. 1 (1898); J.
Bassett, Crimina Pleading and Practice 313 (1885).
Over time, many States enacted statutes providing
for new trials [*410] inall types of cases. Some
States al so extended thetime period for filing new
trial motionsbeyond [***223] theterm of court,
but most Statesrequired that such motionsbe made
within afew days after the verdict was rendered or
before the judgment was entered. See American
Law Institute Code of Criminal Procedure 1040-
1042 (Officia Draft 1931) (reviewing contemporary
new trialsrules).

The practicein the Statestoday, while of limited
relevance to our historical inquiry, is divergent.
Texasisoneof 17 Statesthat requiresanew trial
motion based on newly discovered evidenceto be
made within 60 days of judgment. n8 One State
adheres to the [**866] common-law rule and
requiresthat such amotion befiled during theterm
in which judgment was rendered. n9 Eighteen
jurisdictions have time limits ranging between one
and three years, with 10 States and the District of
Columbiafollowing the 2-year federd timelimit. n10
[*411] Only 15 States allow anew trial motion
based on newly discovered evidence to be filed
more than three years after conviction. Of these
States, four have waivabletime limits of less than
120 days, two have waivable time limits of more
than 120 days, and nine States have no time limits.
nll

n8 Ala. Code 8§ 15-17-5 (1982) (30
days); Ariz. Rule Crim. Proc. 24.2(a) (1987)
(60 days); Ark. Rule Crim. Proc. 36.22
(1992) (30 days); Fla. Rule Crim. Proc.
3.590 (1992) (10 days); Haw. Rule Penal
Proc. 33 (1992) (10 days); Ill. Rev. Stat., ch.



38, P116-1 (1991) (30 days); Ind. Rule
Crim. Proc. 16 (1992) (30 days); Mich. Ct.
Rule Crim. Proc. 6.431(A)(1) (1992) (42
days); Minn. Rule Crim. Proc. 26.04(3)
(1992) (15 days); Mo. Rule Crim. Proc.
29.11(b) (1992) (15-25 days); Mont. Code
Ann. 8§ 46-16-702(2) (1991) (30 days); S
D. Codified Laws § 23A-29-1 (1988) (10
days); Tenn. Rule Crim. Proc. 33(b) (1992)
(30 days); Tex. Rule App. Proc. 31(a)(1)
(1992) (30 days); Utah Rule Crim. Proc.
24(c) (1992) (10 days); Va. Sup. Ct. Rule
3A:15(b) (1992) (21 days); Wis. Sat. §
809.30(2)(b) (1989-1990) (20 days).

n9 Miss. Cir. Ct. Crim. Rule5.16 (1992).

nl10 Alaska Rule Ct., Crim. Rule 33
(1988) (two years); Conn. Gen. Sat. § §
52-270, 52-582 (1991) (three years); Ddl.
Ct. Crim. Rule 33 (1987) (two years); D. C.
Super. Ct. Crim. Rule 33 (1992) (two years);
Kan. Stat. Ann. 8§ 22-3501 (1988) (two
years); La. Code Crim. Proc. Ann., Art.
853 (West 1984) (one year); Maine Rule
Crim. Proc. 33 (1992) (two years); Md. Rule
Crim. Proc. 4-331(c) (1992) (one year);
Neb. Rev. Stat. § 29-2103 (1989) (three
years); Nev. Rev. Stat. § 176.515(3) (1991)
(two years); N. H. Rev. Sat. Ann. § 526:4
(1974) (threeyears); N. M. Rule Crim. Proc.
5-614(c) (1992) (two years); N. D. Rule
Crim. Proc. 33(b) (1992-1993) (two years);
Okla. Ct. Rule Crim. Proc., ch. 15, § 953
(1992) (one year); R. I. Super. Ct. Rule
Crim. Proc. 33 (1991-1992) (two years); V1.
Rule Crim. Proc. 33 (1983) (two years);
Wash. Crim. Rule 7.8(b) (1993) (one year);
Wyo. Rule Crim. Proc. 33(c) (1992) (two
years).

n1l Cal. Penal Code Ann. § 1181(8)
(West 1985) (notimelimit); Colo. Rule Crim.
Proc. 33 (Supp. 1992) (no time limit); Ga.
Code Ann. 8 8 5-5-40, 5-5-41 (1982) (30

days, can be extended); Idaho Code § 19-
2407 (Supp. 1992) (14 days, can be
extended); lowaRule Crim. Proc. 23 (1993)
(45 days, can be waived); Ky. Rule Crim.
Proc. 10.06 (1983) (one year, can be
waived); Mass. Rule Crim. Proc. 30 (1979)
(notimelimit); N. J. Rule Crim. Prac. 3:20-2
(2993) (no time limit); N. Y. Crim. Proc.
Law § 440.10(2)(g) (McKinney 1983) (no
timelimit); N. C. Gen. Sat. § 15A-1415(6)
(1988) (no timelimit); Ohio Rule Crim. Proc.
33A(6), B (1988) (120 days, can be
waived); Ore. Rev. Sat. § 136.535 (1991)
(five days, can be waived); Pa. Rule Crim.
Proc. 1123(d) (1992) (no timelimit); S. C.
Rule Crim. Proc. 29(b) (Supp. 1991) (no
time limit); W. Va. Rule Crim. Proc. 33
(1992) (no time limit).

[***LEdHR11B] [11B] [***LEdHR12A]
[12A]1In light of the historical availability of new
trials, our own amendments to Rule 33, and the
contemporary practicein the States, we cannot say
that Texas refusal to entertain petitioner's newly
discovered evidenceeight yearsafter hisconviction
transgresses a principle of fundamental fairness
"rooted in the traditions and conscience of our
people.”" Patterson v. New York, 432 U.S at 202
(internal quotation marks and citations [*** 224]
omitted). Thisisnot to say, however, that petitioner
isleft without aforum to raise his actual innocence
claim. For under Texas law, petitioner may filea
request for executive clemency. See Tex. Const.,
Art. IV, 8 11; Tex. Code Crim. Proc. Ann., Art.
48.01 (Vernon 1979). Clemency nl12 is deeply
rooted in our Anglo-American tradition [*412] of
law, and is the historic remedy for preventing
miscarriages of justice where judicia process has
been exhausted. n13



n12 Theterm"clemency” refersnot only
to full or conditional pardons, but also
commutations, remissions of fines, and
reprieves. See Kobil, The Quality of Mercy
Strained: Wresting the Pardoning Power from
the King, 69 Texas L. Rev. 569, 575-578
(1991).

n13 The dissent relies on the plurality
opinion in Ford v. Wainwright, 477 U.S.
399, 91 L. Ed. 2d 335, 106 S Ct. 2595
(1986), to support the proposition that "the
vindication of rights guaranteed by the
Constitution has never been made to turn on
the unreviewabl e discretion of an executive
official or administrative tribuna.” Post, at
440. But that caseisinapposite insofar asit
pertainsto our discussion of clemency here.
The Ford plurdity held that Floridas
proceduresfor entertaining pogt-trid damsof
insanity, whichvested the sanity determination
entirely within the executive branch, were
"Inadequate  to  preclude federa
redetermination of the congtitutiond issue[of
Ford's sanity]." 477 U.S at 416. Unlike
Ford's claim of insanity, which had never
been presented in a judicial proceeding,
petitioner'sclaimof "actua innocence” comes
10 years after he was adjudged guilty beyond
areasonable doubt after afull and fair trial.
Asthefollowing discussion indicates, it is
clear that clemency has provided the historic
mechanism for obtaining relief in such
circumstances.

In England, the clemency power wasvested in
the Crown and can be traced back to the 700's. W.
Humbert, The Pardoning Power [**867] of the
President 9 (1941). Blackstone thought this " one of
the great advantages of monarchy in general, above
any other form of government; that there is a
magistrate, who hasit in his power to extend mercy,
wherever hethinksit is deserved: holding a court of

equity in hisown breast, to soften the rigour of the
genera law, in such criminal cases as merit an
exemption from punishment.” 4 W. Blackstone,
Commentaries *397. Clemency provided the
principa avenue of relief for individuas convicted of
criminal offenses -- most of which were capita --
because there was no right of apped until 1907. 1 L.
Radzinowicz, A Higtory of English Crimina Law 122
(1948). It was the only means by which one could
chdlenge hisconviction on theground of innocence.
United States Dept. of Justice, 3 Attorney General's
Survey of Release Procedures 73 (1939).

Our Congtitution adoptsthe British model and
givesto the Presdent the "Power to grant Reprieves
and Pardonsfor Offences againgt the United States.”
Art. 11, 8 2,cl. 1. In [*413] United States v.
Wilson, 7 Pet. 150, 160-161 (1833), Chief Justice
Marshall expounded on the President's pardon
power:

"Asthis power had been exercised
fromtimeimmemorid by the executive
of that nation whose language is our
language, and to whose judicia
institutions ours bear a close
resemblance; we adopt their principles
respecting the operation and effect of
apardon, and look into their books for
the rules prescribing the manner in
which it is to be used by the person
who would avail himself of it.

"A pardon is an act of grace,
proceeding from the power entrusted
with the execution of the [***225]
laws, which exemptstheindividua, on
whom it is bestowed, from the
punishment thelaw inflictsfor acrime
he has committed. It is the private,
though officia act of the executive
magidtrate, delivered totheindividua
for whose benefit it isintended, and
not communicated officially to the
court. It is a constituent part of the



judicid system, that thejudge seesonly
withjudicia eyes, and knowsnothing
respecting any particular case, of
which heisnot informed judicialy. A
private deed, not communicated to
him, whatever may be its character,
whether apardon or releasg, istotally
unknown and cannot be acted on. The
looseness which would be introduced
intojudicia proceedings, would prove
fatd tothe great principlesof judtice, if
the judge might notice and act upon
facts not brought regularly into the
cause. Such aproceeding, in ordinary
cases, would subvert the best
established principles, and overturn
those rules which have been settled by
the wisdom of ages."

See also Ex parte Garland, 71 U.S. 333, 4 Wall.
333, 380-381, 18 L. Ed. 366 (1867); The
Federalist No. 74, pp. 447-449 (C. Rossiter ed.
1961) (A. Hamilton) ("Thecrimina code of every
country partakes so much of necessary severity that
without an easy access to exceptions [*414] in
favor of unfortunate guilt, justice would wear a
countenance too sanguinary and cruel™).

[***LEdHR12B] [12B]Of course, athough the
Condtitution vestsin the President a pardon power,
it does not require the States to enact a clemency
mechanism. Y et since the British Colonies were
founded, clemency hasbeen availablein America
C. Jensen, The Pardoning Power in the American
States 3-4 (1922). The origind Stateswere reluctant
to vest the clemency power in the executive. And
although this power has gravitated toward the
executive over time, several States have split the
clemency power between the Governor and an
advisory board selected by the legislature. See
Survey of Release Procedures, supra, at 91-98.

Today, all 36 States that authorize capita
punishment have constitutional or statutory
provisions for clemency. n14

n14 Ala Const., Amdt. 38, Ala. Code §
15-18-100 (1982); Ariz. Congt., Art. V, § 5,
Ariz. Rev. Stat. Ann. § § 31-443, 31-445
(1986 and Supp. 1992); Ark. Const., Art.
VI, 8 18, Ark. Code Ann. 8 § 5-4-607, 16-
93-204 (Supp. 1991); Cal. Congt., Art. VI,
§ 1, Cal. Govt. Code Ann. § 12030(a)
(West 1992); Colo. Const., Art. IV, 8§ 7,
Colo. Rev. Sat. 8§ 16-17-101, 16-17-102
(1986); Conn. Const., Art. IV, § 13, Conn.
Gen. Sat. § 18-26 (1988); Del. Congt., Art.
VIl, 8§ 1, Del. Code Ann., Tit. 29, § 2103
(1991); Fla. Congt., Art. IV, § 8, Fla. Sat.
§ 940.01 (Supp. 1991); Ga. Congt., Art. 1V,
§ 2, P2, Ga. Code Ann. § § 42-9-20, 42-
9-42 (1991); Idaho Const., Art. IV, § 7,
Idaho Code § § 20-240 (Supp. 1992), 67-
804 (1989); IlIl. Const., Art. V, § 12, Il
Rev. Stat., ch. 38, P1003-3-13 (1991); Ind.
Const., Art. V, 8 17,Ind. Code § § 11-9-2-
1 to 11-9-2-4, 35-38-6-8 (1988); Ky.
Const., 8 77; La. Congt., Art. 1V, 8§ 5(E),
La. Rev. Sat. Ann. § 15:572 (West 1992);
Md. Congt., Art. 11, 8 20, Md. Ann. Code,
Art. 27,8 77(1992), and Art. 41, § 4-513
(1990); Miss. Const., Art. V, 8§ 124, Miss.
Code Ann. § 47-5-115 (1981); Mo. Const.,
Art. 1V, 8 7, Mo. Rev. Sat. 8§ § 217.220
(Vernon Supp. 1992), 552.070 (Vernon
1987); Mont. Const., Art. VI, 8 12, Mont.
Code Ann. § § 46-23-301 to 46-23-316
(1991); Neb. Const., Art. 1V, § 13, Neb.
Rev. Stat. § § 83-1, 127 to 83-1, 132
(1987); Nev. Const., Art. V, § 13, Nev.
Rev. Sat. 8§ 213.080 (1991); N. H. Const.,
pt. 2, Art. 52, N. H. Rev. Sat. Ann. § 4:23
(1988); N. J. Const., Art. V, § 2, P1, N. J.
Sat. Ann. 8§ 2A:167-4, 2A:167-12 (West



1985); N. M. Const., Art. V, 8 6, N. M.
Sat. Ann. § 31-21-17 (1990); N. C.
Const., Art. 111, 8 5(6), N. C. Gen. Sat. §
§ 147-23 to 147-25 (1987); Ohio Const.,
Art. 111, 8 11, Ohio Rev. Code Ann. § §
2967.1 to 2967.12 (1987 and Supp. 1991);
Okla. Const., Art. VI, 8§ 10, Okla. Sat., Tit.
21, 8 701.11a (Supp. 1990); Ore. Const.,
Art. V, 8 14, Ore. Rev. Sat. § § 144.640
t0 144.670 (1991); Pa. Congt., Art. 1V, § 9,
Pa. Sat. Ann,, Tit. 61, § 2130 (Purdon
Supp. 1992); S. C. Congt., Art. IV, 8 14,S
C. Code Ann. § § 24-21-910 to 24-21-
1000 (1977 and Supp. 1991); S. D. Const.,
Art. 1V, 8 3,S D. Codified Laws 8§ § 23A-
27A-20 to 23A-27A-21, 24-14-1 (1988);
Tenn. Congt., Art. 111, 8 6, Tenn. Code Ann.
§ § 40-27-101 to 40-27-109 (1990); Tex.
Const., Art. 1V, § 11, Tex. Code Crim.
Proc. Ann., Art. 48.01 (Vernon 1979); Utah
Const., Art. VII, 8 12, Utah Code Ann. §
77-27-5.5 (Supp. 1992); Va. Congt., Art. V,
§ 12, Va. Code Ann. § 53.1-230 (1991);
Wash. Congt., Art. 11, 8§ 9, Wash. Rev.
Code § 10.01.120 (1992); Wyo. Const.,
Art. IV, § 5 Wyo. Sat. § 7-13-801
(1987).

[*415]  [***226] [**868] Executive
clemency has provided the"fall saf€" in our crimina
justice system. K. Moore, Pardons: Justice, Mercy,
and the Public Interest 131 (1989). It is an
unalterable fact that our judicia system, like the
human beings who administer it, is falible. But
history is replete with examples of wrongfully
convicted personswho have been pardoned in the
wake of after-discovered evidence establishing their
innocence. In his classic work, Professor Edwin
Borchard compiled 65 cases in which it was later
determined that individuals had been wrongfully
convicted of crimes. Clemency provided therelief
mechanism in 47 of these cases; theremaining cases

ended in judgments of acquittalsafter new trids. E.
Borchard, Convicting thelnnocent (1932). Recent
authority confirms that over the past century
clemency has been exercised frequently in capita
casesinwhich demondtrationsof "actua innocence”
have been made. See M. Radelet, H. Bedau, & C.
Putnam, In Spite of Innocence 282-356 (1992). n15

nl5 The dissent points to one study
concluding that 23 innocent persons have
been executed in the United States this
century as support for the proposition that
clemency requests by persons believed to be
innocent are not dways granted. Seepodt, at
430-431, n. 1 (citing Bedau & Radelet,
Miscarriagesof Justicein Potentialy Capita
Cases, 40 San. L. Rev. 21 (1987)).
Although we do not doubt that clemency --
like the criminal justice system itself -- is
falible, wenotethat scholarshavetakenissue
with this study. See Markman & Cassell,
Protecting the Innocent: A Responseto the
Bedau-Radelet Study, 41 San. L. Rev. 121
(1988).

[*416] InTexas, the Governor hasthe power,
upon the recommendation of amgjority of the Board
of Pardons and Paroles, to grant clemency. Tex.
Congt., Art. IV, 8 11; Tex. Code Crim. Proc.
Ann., Art. 48.01 (Vernon 1979). The board's
consideration is triggered upon request of the
individual sentenced to death, his or her
representative, or the Governor herself. In capital
cases, areguest may be made for afull pardon, Tex.
Admin. Code, Tit. 37, § 143.1 (West Supp. 1992),
acommutation of death sentenceto lifeimprisonment
or appropriate maximum penalty, 8 143.57, or a
reprieve of execution, 8 143.43. The Governor has
the sole authority to grant onereprievein any capitd
case not exceeding 30 days. 8 143.41(a).

TheTexasclemency procedurescontain specific



guiddinesfor pardons on the ground of innocence.
The board will entertain applications for a
recommendation of full pardon [**869] because of
innocence upon receipt of the following: "(1) a
written unanimousrecommendation of the current
tria officiasof the court of conviction; and/or (2) a
certified order or judgment of a court having
jurisdiction accompanied by certified copy of the
findings of fact (if any); and (3) affidavits of
witnesses upon which the finding of innocenceis
based." § 143.2. In this case, petitioner has
apparently sought a 30-day reprieve from the
Governor, but hasyet to apply for apardon, or even
a commutation, on the ground [***227] of
innocence or otherwise. Tr. of Oral Arg. 7, 34.

Astheforegoing discussionillustrates, in state
crimind proceedingsthetrid isthe paramount event
for determining the guilt or innocence of the
defendant. Federal habeas review of state
convictions hastraditionaly been limited todamsof
condtitutiond violaionsoccurringin the course of the
underlying state criminal proceedings. Our federal
habeas cases have treated clams of "actua
innocence," not as an independent constitutional
claim, but asabas s upon which ahabeas petitioner
may have an independent constitutional claim
considered on the merits, even though his habeas
[*417] petition would otherwise be regarded as
successive or abusive. History shows that the
traditiona remedy for claims of innocence based on
new evidence, discovered too late in the day tofile

anew trial motion, has been executive clemency.

[***LEdHR1B] [1B]We may assume, for the
sake of argument in deciding this case, that in a
capital case atruly persuasive demonstration of
"actua innocence’ made after tria would render the
execution of a defendant unconstitutional, and
warrant federal habeasrdlief if there were no state
avenue open to process such aclam. But because of
thevery disruptive effect that entertaining claims of
actud innocence would have on the need for findity

in capital cases, and the enormous burden that
having to retry cases based on often stale evidence
would place on the States, the threshold showing for
such an assumed right would necessarily be
extraordinarily high. The showing made by petitioner
in this case falls far short of any such threshold.

[***LEdHR1C]  [1C] [***LEdHR13]
[13] Petitioner'snewly discovered evidenceconsists
of affidavits. Inthe new trid context, motions based
solely upon affidavits are disfavored because the
affiants statements are obtai ned without the benefit
of cross-examination and an opportunity to make
credibility determinations. See Orfield, 2 Vill. L.
Rev., at 333. Petitioner'saffidavitsare particularly
suspect in thisregard because, with the exception of
Raul Herrera, Jr.'saffidavit, they consst of hearsay.
Likewise, inreviewing petitioner'snew evidence, we
are mindful that defendants often abuse new trial
motions"asamethod of delaying enforcement of just
sentences.” United Sates v. Johnson, 327 U.S
106, 112, 90 L. Ed. 562, 66 S. Ct. 464 (1946).
Although we are not presented with a new trial
motion per se, we believethelikelihood of abuseis
as great -- or greater -- here.

[***LEdHR1D] [1D]The affidavitsfiled inthis
habeas proceeding weregiven over eight yearsafter
petitioner's trial. No satisfactory explanation has
been given as to why the affiants waited until the
11th hour -- and, indeed, until after the aleged
perpetrator [*418] of the murders himself was
dead -- to make their statements. Cf. Taylor v.
[llinois, 484 U.S at 414 ("It is. . . reasonable to
presume that there is something suspect about a
defense witnesswho is not identified until after the
11th hour has passed”). Equally troubling, no
explanation hasbeen offered asto why petitioner, by
hypothesis an innocent man, pleaded guilty to the
murder of Rucker.

Moreover, the affidavits themselves contain
inconsistencies, and therefore fail to provide a



convincing account of what took place on the
[***228] night OfficersRucker and Carrisdez were
killed. For ingtance, the affidavit of Raul, Junior, who
wasnineyearsold at thetime, indicates that there
were three people in the speeding car from which
the murderer [**870] emerged, whereas Hector
Villarreal attested that Raul, Senior, told him that
there were two people in the car that night. Of
course, Hernandez testified at petitioner'strial that
the murderer wasthe only occupant of thecar. The
affidavitsalso conflict asto thedirection in which the
vehicle was heading when the murderstook place
and petitioner's whereabouts on the night of the
killings.

Findly, theaffidavitsmust be consderedinlight
of the proof of petitioner'squilt at trid -- proof which
included two eyewitness identifications, numerous
piecesof circumstantial evidence, and ahandwritten
letter in which petitioner apologized for killing the
officersand offered to turn himself in under certain
conditions. See supra, at 393-395, and n. 1. That
proof, even when considered a ongside petitioner's
bel ated affidavits, pointsstrongly to petitioner'sguilt.

Thisisnot to say that petitioner'saffidavitsare
without probative value. Had this sort of testimony
been offered at trid, it could have been weighed by
thejury, dong with theevidence offered by the State
and petitioner, in deliberating uponits verdict. Since
the statements in the affidavits contradict the
evidencerecalved at trid, thejury would havehad to
decideimportant issuesof credibility. But coming 10
years after petitioner's trial, this showing of
innocencefals [*419] far short of that whichwould
have to be made in order to trigger the sort of
constitutional claim which we have assumed,
arguendo, to exist.

The judgment of the Court of Appealsis
Affirmed.

CONCUR:
JUSTICE O'CONNOR, with whom JUSTICE

KENNEDY joins, concurring.

| cannot disagree with the fundamental legal
principlethat executing theinnocent isincons stent
with the Constitution. Regardless of the verbal
formula employed -- "contrary to contemporary
standards of decency,” post, at 430 (dissenting
opinion) (relyingon Ford v. Wainwright, 477 U.S,
399, 406, 91 L. Ed. 2d 335, 106 S Ct. 2595
(1986)), "shocking to the conscience,” post, at 430
(relying on Rochin v. California, 342 U.S. 165,
172, 96 L. Ed. 183, 72 S Ct. 205 (1952)), or
offensivetoa"" principle of justice so rooted in the
traditions and conscience of our people as to be
ranked asfundamentd """ ante, at 407-408 (opinion
of the Court) (quoting Medina v. California, 505
U.S 437, 445-446, 120 L. Ed. 2d 353, 112 S. Ct.
2572 (1992), in turn quoting Patterson v. New
York, 432 U.S 197, 202, 53 L. Ed. 2d 281, 97 S.
Ct. 2319 (1977)) -- the execution of alegally and
factualy innocent person would beacongtitutionaly
intolerableevent. Digpositivetothiscase, however,
is an equally fundamental fact: Petitioner is not
innocent, in any sense of the word.

As the Court explains, ante, at 398-400,
petitioner isnot innocentin [***229] the eyes of
thelaw because, in our system of judtice, "thetrid is
the paramount event for determining the guilt or
innocence of the defendant,” ante, at 416. Accord,
post, at 441 (dissenting opinion). In petitioner's case,
that paramount event occurred 10 years ago. He
was tried before ajury of his peers, with the full
panoply of protectionsthat our Congtitution affords
criminal defendants. At the conclusion of that trial,
thejury found petitioner guilty beyond areasonable
doubt. Petitioner therefore does not appear before
us as aninnocent man on theverge of execution. He
isinstead alegdly guilty onewho, refusing to accept
[*420] the jury's verdict, demands a hearing in
which to have hisculpability determined once again.
Ante, at 399-400.

Consequently, theissuebefore usisnot whether
aState can execute theinnocent. It is, asthe Court



notes, whether a fairly convicted and therefore
legally guilty personiscongtitutionally entitled to yet
another judicid proceeding inwhich to adjudicate his
guilt anew, 10 yearsafter conviction, notwithstanding
hisfailure to demonstrate that constitutional error
infected histrial. Ante, at 407, n. 6; see ante, at
399-400. In most circumstances, [**871] that
question would answer itself in the negative. Our
society hasahigh degree of confidenceinitscrimind
trids, inno small part because the Congtitution offers
unparalleled protections against convicting the
innocent. Ante, at 398-399. The question similarly
would be answered in the negative today, except for
the disturbing nature of the clam before us.
Petitioner contendsnot only that the Constitution's
protections"sometimesfail,” pog, at 430 (dissenting
opinion), but thet their failurein his case will resultin
his execution -- even though heisfactualy innocent
and has evidence to proveit.

kkkk*k

Nonethel ess, the proper disposition of thiscase
isneither difficult nor troubling. No matter what the
Court might say about claims of actual innocence
today, petitioner could not obtain relief. Therecord
overwhelmingly demonstrates that petitioner
deliberately shot and killed Officers Rucker and
Carrisalez the night of September 29, 1981,
petitioner's new evidence is bereft of credibility.
Indeed, despiteits stinging criticism of the Court's
decision, not even thedissent expressesabelief that
petitioner might possibly be actually innocent. Nor
couldit: Therecord makesit abundantly clear that
petitioner isnot somehow thefuturevictim of "smple
murder," post, at 446 (dissenting opinion), but
instead himself the established perpetrator of two
brutal and tragic ones.

*k*k*%x

[***232] The conclusion seemsinescapable:
Petitioner is guilty. The dissent does not contend
otherwise. Ingtead, it urges usto defer to the Didrict
Court'sdetermination that petitioner'sevidencewas

not "so insubstantial that it could be dismissed
without any hearing at all." Post, at 444. | do not
read the Digrict Court'sdecision asmaking any such
determination. Nowhereinitsopinion did the Didtrict
Court question the accuracy of the jury's verdict.
Nor did it pass on thesufficiency of the affidavits.
TheDidrict Court did not even suggest that it wished
to hold an evidentiary hearing on petitioner's actual
innocence claims. Indeed, the District Court
apparently believed that a hearing would be futile
becausethe court could offer norelief in any event.
Asthe court explained, clamsof "newly discovered
evidencebearing directly upon guilt or innocence”
are not cognizable on habeas corpus "unless the
petition implicatesacongtitutiona violation." App.
38.

*k*k*%x

The abuse of discretion is particularly egregious
given the procedural posture. The District Court
actualy entered an order staying the execution. Such
stays on "second or successive [*426] federa
habeas petition[s] should begranted only whenthere
are 'substantial grounds upon which relief might be
[**874] granted,” Delo v. Sokes, 495 U.S 320,
321, 109 L. Ed. 2d 325, 110 S. Ct. 1880 (1990)
(quoting Barefoot v. Estelle, 463 U.S. 880, 895,
77 L. Ed. 2d 1090, 103 S Ct. 3383 (1983)), and
only when the equities favor the petitioner, see
Gomez v. United Sates Dist. Court for Northern
Dist. of Cal., 503 U.S. 653, 654, 118 L. Ed. 2d
293 (1992) (Whether aclam isframed "as ahabeas
petition or asa[42 U.S.C.] § 1983 action, [what is
sought is] an equitable remedy. . . . A court may
consider the last-minute nature of an application to
dtay execution in deciding whether to grant equitable
relief"). Petitioner'sclaim satisfied neither condition.
The grounds petitioner offered in his habeas petition
were anything but substantial. And the equities
favored the State. Petitioner delayed presenting his
new evidence until eight years after conviction --
without offering asemblance of areasonable excuse



for theinordinate delay. At some point in time, the
Saesinterest infindity must outwe gh the prisoner's
interest inyet another round of litigation. Inthiscase,
that point was well short of eight years.

Unlessfedera proceedingsand relief -- if they
are to be had at al -- are reserved for
"extraordinarily high" and "truly persuasive
demonstration[s] of ‘actual innocence™ that cannot
be presented to state authorities, ante, at 417, the
federd courtswill bedduged with frivolousclamsof
actual innocence. Justice Jackson explained the
dangers of such circumstances some 40 years ago:

"It must prejudice the occasional
meritorious application to be buried in
a flood of worthless ones. He who
must search ahaystack for aneedleis
likely to end up with the attitude that
the needle is not worth the search.”
Brown v. Allen, 344 U.S. 443, 537,
97 L. Ed. 469, 73 S. Ct. 397 (1953)
(concurring in result).

If thefedera courtsareto entertain claims of actual
innocence, their attention, efforts, and energy must
bereserved [*427] for thetruly extraordinary case;
they ought not be forced to sort through the
insubstantial and the incredible as well.

* % %

Ultimately, two things about thiscase are clear.
First is what the Court does not hold. Nowhere
doesthe Court state that the Congtitution permitsthe
execution of anactudly innocent person. Instead, the
Court assumesfor the sake of argument that atruly
persuasive demonstration of actual innocencewould
render any such execution unconstitutional and that
federa habeasrdief [***234] would bewarranted
if no state avenue were open to process the claim.
Second is what petitioner has not demonstrated.

Petitioner hasfailed to make a persuasive showing of
actual innocence. Not one judge -- no state court
judge, not the Digtrict Court Judge, none of thethree
judges of the Court of Appeals, and none of the
Justices of this Court -- has expressed doubt about
petitioner's guilt. Accordingly, the Court has no
reason to pass on, and appropriately reserves, the
question whether federal courts may entertain
convincing clamsof actua innocence. That difficult
guestion remains open. If the Constitution's
guarantees of fair procedure and the safeguards of
clemency and pardon fulfill their historical misson, it
may never require resolution at all.

JUSTICE SCALIA, with whom JUSTICE
THOMAS joins, concurring.

We granted certiorari on the question whether it
violates due process or condtitutes crudl and unusud
punishment for a State to execute a person who,
having been convicted of murder after afull and fair
trid, later alleges that newly discovered evidence
showshimto be"actually innocent.” | would have
preferred to decidethat question, particularly since,
asthe Court's discussion shows, itis perfectly clear
what the answer is. There is no basis in text,
tradition, or evenin contemporary practice(if that
wereenough) for finding [*428] inthe Congtitution
aright to demand judicial consideration of newly
discovered evidence of innocence brought forward
after conviction. In saying that such aright [**875]
exigts, thedissentersgpply nothing but their persona
opinions to invalidate the rules of more than two-
thirds of the States, and aFedera Rule of Criminal
Procedurefor which thisCourt itsdlf isresponsible.
If the system that has been in place for 200 years
(and remains widely approved) "shock[s]" the
dissenters consciences, post, at 430, perhaps they
should doubt the cdlibration of their consciences, or,
better dill, the ussfulness of "' conscience shocking” as
alegal test.

| nonetheless join the entirety of the Court's
opinion, including thefina portion, ante, at 417-419
-- becausethereisnolega error in deciding acase



by assuming, arguendo, that an asserted
congtitutional right exists, and because | can
understand, or at least am accustomed to, the
reluctance of the present Court to admit publicly that
Our Perfect Congtitution™* letsstand any injustice,
much lessthe execution of aninnocent manwho has
received, though to no avail, dl the processthat our
society hastraditionaly deemed adequate. With any
luck, we shall avoid ever having to face this
embarrassing question again, sinceitisimprobable
that evidenceof innocence as convincing astoday's
opinionrequireswouldfail to produce an executive
pardon.

JUSTICE WHITE, concurring in the judgment.

Invoting to affirm, | assume that a persuasive
showing of "actua innocence’ made after trid, even
though made after the expiration of the time provided
by law for the presentation of newly discovered
evidence, would render unconstitutional the
execution of petitioner in this case. To be entitled to
relief, however, petitioner would a the very least be
required to show that based on proffered newly
discovered evidence and the entire record before the
jury that convicted him, "no rational trier of fact
could [find] proof of guilt beyond a reasonable
doubt." Jackson v. Virginia, 443 U.S. 307, 324,
61 L. Ed. 2d 560, 99 S. Ct. 2781 (1979). For the
reasons stated in the Court's opinion, petitioner's
showing falls far short of satisfying even that

standard, and | therefore concur in the judgment.

DISSENT:

[*430] [**876] JUSTICE BLACKMUN,
with whom JUSTICE STEVENS and JUSTICE
SOUTER join with respect to Parts |-V, dissenting.

Nothing could be more contrary to
contemporary standards of decency, see Ford v.
Wainwright, 477 U.S 399, 406, 91 L. Ed. 2d 335,
106 S Ct. 2595 (1986), or more shocking to the
conscience, see Rochin v. California, 342 U.S.

165, 172, 96 L. Ed. 183, 72 S Ct. 205 (1952),
than to execute a person who is actually innocent.

| therefore must disagree with the long and
genera discussion that precedes the Court's
disposition of thiscase. Seeante, at 398-417. That
discussion, of course, isdictum because the Court
assumes, "for the sake of argument in deciding this
case, that in a capital case a truly persuasive
demondtration of "actua innocence’ made after trid
would render the execution of a defendant
uncongtitutional." Ante, at 417. [***236] Without
articulatingthe standard it isapplying, however, the
Court then decidesthat this petitioner hasnot made
asufficiently persuasive case. Because | believe that
inthefirst instancethe District Court should decide
whether petitioner is entitled to a hearing and
whether heisentitled to relief on the meritsof his
claim, | would reverse the order of the Court of
Appeals and remand this case for further
proceedings in the District Court.

The Court's enumeration, ante, at 398-399, of
thecondtitutiona rightsof criminal defendantssurely
is entirely beside the point. These protections
sometimes fail. n1 Wereally [*431] are being
asked to decide whether the Congtitution forbids the
execution of a person who has been validly
convicted and sentenced but who, nonetheless, can
prove his innocence with newly discovered
evidence. Despite the State of Texas astonishing
protestation to the contrary, see Tr. of Oral Arg. 37,
| do not see how the answer can be anything but
"yes.

nl Oneimpressive study has concluded that 23
innocent peopl e have been executed in the United
Statesin this century, including one asrecently as
1984. Bedau & Radelet, Miscarriagesof Justicein
Potentially Capital Cases, 40 Stan. L. Rev. 21, 36,
173-179 (1987); M. Radelet, H. Bedau, & C.
Putnam, In Spite of Innocence 282-356 (1992). The



majority cites this study to show that clemency has
been exercised frequently in capital cases when
showings of actua innocence have been made. See
ante, at 415. But the sudy a so shows that requests
for clemency by persons the authors believe were
innocent have been refused. See, e. g., Bedau &
Radelet, 40 San. L. Rev., at 91 (discussing James
Adams who was executed in Florida on May 10,
1984); Radelet, Bedau, & Putnam, In Spite of
Innocence, at 5-10 (same).

A

The Eighth Amendment prohibits "cruel and
unusud punishments.” Thisproscriptionisnot static
but rather reflects evolving standards of decency.
Ford v. Wainwright, 477 U.S. at 406; Gregg V.
Georgia, 428 U.S 153, 171,49 L. Ed. 2d 859, 96
S Ct. 2909 (1976) (opinion of Stewart, Powell, and
STEVENS, JJ.); Tropv. Dulles, 356 U.S 86, 101,
2 L. Ed. 2d 630, 78 S. Ct. 590 (1958) (plurality
opinion); Weems v. United States, 217 U.S. 349,
373,54 L. Ed. 793, 30 S. Ct. 544 (1910). | think
itiscrystal clear that the execution of an innocent
person is"at oddswith contemporary standards of
fairness and decency."” Spaziano v. Florida, 468
U.S 447, 465, 82 L. Ed. 2d 340, 104 S. Ct. 3154
(1984). Indeed, it is at odds with any standard of
decency that | can imagine.

ThisCourt hasruled that punishment isexcessive
and uncongtitutional if it is"nothing morethan the
purposel ess and needless imposition of pain and
auffering,” or if itis"grosdy out of proportionto the
severity of the crime.” Coker v. Georgia, 433 U.S.
584, 592, 53 L. Ed. 2d 982, 97 S Ct. 2861 (1977)
(plurality opinion); Gregg v. Georgia, 428 U.S at
173 (opinion of Stewart, Powell, and STEVENS,
JJ.). It hasheld that death isan excessive punishment
for rape, Coker v. Georgia, 433 U.S at 592, and
for mere participation in arobbery during which a
killing takes place, Enmund v. Florida, 458 U.S
782,797, 73 L. Ed. 2d 1140, [**877] 102 S Ct.
3368 (1982). If it is violative of the Eighth

Amendment to execute someonewho [***237] is
guilty of those crimes, thenit plainly isviolative of the
Eighth Amendment to execute a person who is
actually innocent. Executing an innocent person
epitomizes"the [*432] purposeless and needless
imposition of pain and suffering.”" Coker v. Georgia,
433 U.S at 592. n2

n2 It also may violate the Eighth
Amendment to imprison someone who is
actually innocent. See Robinson .
California, 370 U.S. 660, 667, 8 L. Ed. 2d
758, 82 S Ct. 1417 (1962) ("Even one day
in prison would be a cruel and unusual
punishment for the 'crime’ of having a
common cold"). Ontheother hand, thisCourt
has noted that "'death is a different kind of
punishment from any other which may be
imposed inthiscountry. . . . Fromthe point of
view of thedefendant, itisdifferent in both its
severity and itsfinality." Beck v. Alabama,
447 U.S 625, 637, 65 L. Ed. 2d 392, 100
S. Ct. 2382 (1980), quoting Gardner v.
Florida, 430 U.S 349, 357, 51 L. Ed. 2d
393, 97 S Ct. 1197 (1977) (opinion of
STEVENS, J.). We are not asked to decide
in this case whether petitioner's continued
imprisonment wouldviolatethe Condtitutionif
heactualy isinnocent, see Brief for Petitioner
39, n. 52; Tr. of Oral Arg. 3-5, and | do not
address that question.

The protection of the Eighth Amendment does
not end once a defendant has been vdidly convicted
and sentenced. In Johnson v. Mississippi, 486 U.S.
578, 100 L. Ed. 2d 575, 108 S. Ct. 1981 (1988),
the petitioner had been convicted of murder and
sentenced to death on the basis of three aggravating
circumstances. One of those circumstances was that
he previoudy had been convicted of aviolent felony
inthe Stateof New Y ork. After Johnson had been
sentenced to death, the New Y ork Court of Appedls



reversed hisprior conviction. Although therewasno
guestion that the prior conviction wasvalid at the
time of Johnson's sentencing, this Court held that the
Eighth Amendment required review of the sentence
because"the jury wasallowed to consider evidence
that has been revealed to be materidly inaccurate.”
Id., at 590. n3 In Ford v. Wainwright, the
petitioner had been convicted of murder and
sentenced [*433] to death. There was no
suggestion that hewasincompetent at thetimeof his
offense, at trid, or a sentencing, but subsequently he
exhibited changes in behavior that raised doubts
about his sanity. This Court held that Floridawas
required under the Eighth Amendment to providean
additiona hearingto determinewhether Ford was
mentally competent, and that he could not be
executed if he wereincompetent. 477 U.S at 410
(plurality opinion); id., at 422-423 (Powell, J.,
concurringin part and concurring injudgment). Both
Johnson and Ford recogni zethat capital defendants
may be entitled to further proceedings because of an
intervening devel opment even though they have been
validly convicted and sentenced to death.

n3 The mgjority attemptsto distinguish
Johnson on the ground that Mississippi
previously had considered claims like
Johnson's by writ of error coram nobis.
Ante, a 406-407. We considered
Missis3ppi'spast practiceinentertaining such
claims, however, to determine not whether an
Eighth Amendment violation had occurred but
whether there was an independent and
adequate state ground preventing us from
reaching the merits of Johnson's claim. See
486 U.S at 587-589. Respondent does not
argue that there is any independent and
adequate state ground that would prevent us
from reaching the meritsin this case.

Respondent and the United States as amicus
curiae argue that the Eighth Amendment does not

apply to petitioner because he is challenging
[***238] hisguilt, not his punishment. Brief for
Respondent 21-23; Brief for United States as
Amicus Curiae 9-12. The magjority attempts to
distinguish Ford on that basis. Ante, at 405-406. n4
Such reasoning, however, not [**878] only
contradicts our decision in Beck v. Alabama, 447
U.S 625, 65 L. Ed. 2d 392, 100 S. Ct. 2382
(1980), but also fundamentally misconceives the
natureof petitioner'sargument. Whether petitioner is
viewed as chalenging smply his death sentence or
a0 hiscontinued detention, hetill ischalenging the
State's right to punish him. Respondent and the
United States would impose a clear line between
guilt and punishment, reasoning that every clamthat
concerns guilt necessarily does not involve
punishment. Such adivisonisfar too facile. What
respondent and the United Statesfail to recognizeis
that the [*434] legitimacy of punishment is
inextricably intertwined with guilt.

n4 The Court also suggeststhat Ford is
distinguishablebecause" unlikethe question of
guilt or innocence.. . . theissue of sanity is
properly considered in proximity to the
execution." Ante, at 406. Like insanity,
however, newly discovered evidence of
Innocence may not gppear until long after the
conviction and sentence. In Johnson, the
New York Court of Appeals decision that
required reconsideration of Johnson's
sentence came five years after he had been
sentenced to death. 486 U.S. at 580-582.

Beck makesthis clear. In Beck, the petitioner
was convicted of the capital crime of robbery-
intentiond killing. Under Alabamalaw, however, the
trial court was prohibited from giving thejury the
option of convicting him of the lesser included
offense of felony murder. We held that precluding
the ingtruction injected an impermissible e ement of
uncertainty into the guilt phase of thetrial.



"To insure that the death penalty is
indeed imposed on the basis of 'reason
rather than caprice or emotion,” we
haveinvalidated procedura rulesthat
tended to diminishtherdliability of the
sentencing determination. The same
reasoning must apply to rules that
diminish the reliability of the guilt
determination. Thus, if the
unavailability of a lesser included
offenseingruction enhancestherisk of

anunwarranted conviction, [the State]

is constitutionally prohibited from
withdrawing that option in a capital

case." |d., at 638 (footnote omitted).

The decision in Beck establishes that, at least in
capital cases, the Eighth Amendment requiresmore
than reliability in sentencing. It also mandates a
reliable determination of guilt. Seeaso Spazianov.
Florida, 468 U.S at 456.

The Court a so suggeststhat all owing petitioner
to raise his claim of innocence would not serve
society'sinterest in the reliable imposition of the
death penalty because it might require anew trial
that would be less accurate than the first. Ante, at
403-404. Thissuggestion missesthe point entirely.
The questionisnot whether asecond trial would be
more reliable than the first but whether, in light of
new evidence, theresult of thefirg trid issufficiently
reliablefor the State to carry out a death sentence.
Furthermore, it isfar fromclear that a State will seek
to retry the rare prisoner who prevails on a
[***239] clamof actua innocence. Asexplainedin
Part 111, infra, | believe a prisoner must show not
just that there [*435] was probably areasonable
doubt about hisguilt but that heis probably actudly
innocent. | find it difficult to believethat any State
would choose to retry a person who meets this

standard.

| believe it contrary to any standard of decency
to execute someone who is actualy innocent.
Becausethe Eighth Amendment gppliesto questions
of guilt or innocence, Beck v. Alabama, 447 U.S,
at 638, and to persons upon whom avalid sentence
of death has been imposed, Johnson v. Mississippi,
486 U.S at 590, | aso believe that petitioner may
raise an Eighth Amendment challenge to his
punishment on the ground that he is actually
innocent.

B

Execution of theinnocent isequally offensveto
the Due Process Clause of the Fourteenth
Amendment. Themgjority'sdiscussonmisinterprets
petitioner'sFourteenth Amendment claimasraising
aprocedura, rather than a substantive, due process
challenge. n5

[**879] "The Due Process
Clause of the Fifth Amendment
provides that 'No person shall . . . be
deprived of life, liberty, or property,
without due processof law . ...  This
Court has held that the Due Process
Clauseprotectsindividud sagainst two
typesof government action. So-called
'substantive due process preventsthe
[*436] government fromengagingin
conduct that 'shocks the conscience,’
Rochin v. California, 342 U.S. 165,
172, 96 L. Ed. 183, 72 S Ct. 205
(1952), or interferes with rights
‘implicit in the concept of ordered
liberty," Palko v. Connecticut, 302
U.S 319, 325-326, 82 L. Ed. 288,
58 S Ct. 149 (1937). When
government action depriving aperson
of life, liberty, or property survives
substantive due process scrutiny, it
must still be implemented in a fair
manner. Mathews v. Eldridge, 424



U.S 319,335,47L.Ed. 2d 18,96 S
Ct. 893(1976). Thisrequirement has
traditionally been referred to as
‘procedural’ due process.” United
Sates v. Salerno, 481 U.S. 739,
746, 95 L. Ed. 2d 697, 107 S Ct.
2095 (1987).

Petitioner citesnot Mathewsv. Eldridge, 424 U.S
319, 47 L. Ed. 2d 18, 96 S. Ct. 893 (1976), or
Medina v. California, 505 U.S. 437, 120 L. Ed.
2d 353, 112 S Ct. 2572 (1992), in support of his
due processclaim, but Rochin. Brief for Petitioner
32-33.

n5 The mgjority's explanation for its
failureto address petitioner's substantive due
process argument is fatuous. The magjority
would deny petitioner the opportunity tobring
a substantive due process claim of actual
innocence because a jury has previously
found that he is not actually innocent. See
ante, at 407, n. 6. To borrow a phrase, this
"puts the cart before the horse." 1bid.

Even under the procedural due process
framework of Medina v. California, 505
U.S 437, 120 L. Ed. 2d 353, 112 S. Ct.
2572 (1992), the majority's analysis is
incomplete, for it failsto consider "whether
therule transgresses any recognized principle
of 'fundamental fairness inoperation.” Id., at
448, quoting Dowling v. United States, 493
U.S 342, 352, 107 L. Ed. 2d 708, 110 S,
Ct. 668 (1990).

Just last Term, we had occasion to explain the
roleof substantive due processin our constitutional
scheme. Quoting the second Justice Harlan, we said:

"'The [***240] full scope of the
liberty guaranteed by the Due Process
Clause cannat befound in or limited by
the precise terms of the specific
guaranteeselsewhere providedinthe
Constitution. This "liberty" is not a
series of isolated points. ... Itisa
rational continuum which, broadly
speaking, includes afreedom from al
substantia arbitrary impositions and
purposelessrestraints. . . ." Planned
Parenthood of Southeastern Pa. v.
Casey, 505 U.S 833, 848, 120 L.
Ed. 2d 674, 112 S Ct. 2791 (1992),
quoting Poe v. Ullman, 367 U.S.
497,543, 6 L. Ed. 2d 989, 81 S. Ct.
1752 (1961) (opinion dissenting from
dismissal on jurisdictiona grounds).

Petitioner's claim falls within our due process
precedents. In Rochin, deputy sheriffsinvestigating
narcotics sales broke into Rochin's room and
observed him put two capsulesin his mouth. The
deputies attempted to removethe capsulesfrom his
mouth and, having failed, took Rochin to ahospita
and had his stomach pumped. The capsules were
[*437] found to contain morphine. The Court held
that the deputies conduct "shock[ed] the
conscience" and violated due process. 342 U.S at
172. "lllegally breaking into the privacy of the
petitioner, the sruggle to open hismouth and remove
what was there, the forcible extraction of his
stomach's contents -- this course of proceeding by
agents of government to obtain evidenceisbound to
offendevenhardened sensihilities. They aremethods
too close to the rack and the screw to permit of
constitutional differentiation.” Ibid. The lethal
injection that petitioner faces asan dlegedly innocent
personiscertainly closer to therack and the screw
than the stomach pump condemned in Rochin.
Execution of an innocent person is the ultimate
"arbitrary imposition." Planned Parenthood, 505
U.S at 848. It is an imposition from which one



never recovers and for which one can never be
compensated. Thus, | also believe that petitioner
may rai seasubstantive due processchadlengeto his
punishment on the ground that he is actually
innocent.

[**880] C

Given my conclusion that it violates the Eighth
and Fourteenth Amendments to execute a person
who isactualy innocent, | find no bar in Townsend
v. Sain, 372 U.S. 293, 9 L. Ed. 2d 770, 83 S. Ct.
745 (1963), to congderation of an actud-innocence
claim. Newly discovered evidence of petitioner's
innocence does bear on the constitutionality of his
execution. Of course, it could be argued thisisin
some tension with Townsend's statement, id., at
317, that "theexistencemeredly of newly discovered
evidencerelevant totheguilt of astate prisoner isnot
aground for relief onfederal habeas corpus.” That
statement, however, isno more than distant dictum
here, for we never had been asked to consider
whether the execution of aninnocent person violates
the Constitution.

The magjority's discussion of petitioner's
congtitutional claimsis even more perverse when
viewed in the light of this [*438] Court's recent
habeas jurisprudence. Beginning with a trio
[***241] of decisonsin 1986, this Court shifted
the focus of federal habeas review of successive,
abusive, or defaulted claims away from the
preservation of condtitutiond rightsto a fact-based
inquiry into the habeas petitioner's guilt or innocence.
See Kuhlmann v. Wilson, 477 U.S. 436, 454, 91
L. Ed. 2d 364, 106 S Ct. 2616 (plurality opinion);
Murray v. Carrier, 477 U.S. 478, 496, 91 L. Ed.
2d 397, 106 S Ct. 2639; Smith v. Murray, 477
U.S 527,537,91 L. Ed. 2d 434, 106 S Ct. 2661,
see also McCleskey v. Zant, 499 U.S. 467, 493-
494, 113 L. Ed. 2d 517, 111 S Ct. 1454 (1991).
The Court sought to strike a balance between the
Satesinteres inthefindity of itscrimina judgments

and the prisoner'sinterest in accessto aforum to test
the basic justice of his sentence. Kuhlmann v.
Wilson, 477 U.S at 452. In striking this balance,
the Court adopted the view of Judge Friendly that
there should be an exception to the concept of
finality when aprisoner can make acolorableclam
of actua innocence. Friendly, Is Innocence
Irrdevant? Collatera Attack on Crimina Judgments,
38 U. Chi. L. Rev. 142, 160 (1970).

Judtice Powdll, writing for the plurdity in\lson,
explained the reason for focusing on innocence:

"The prisoner may have a vita
interest in having a second chance to
test the fundamental justice of his
incarceration. Even where, ashere, the
many judges who have reviewed the
prisoner's clams in severd
proceedings provided by the Stateand
on hisfirst petition for federal habeas
corpus have determined that histrial
was free from constitutional error, a
prisoner retains a powerful and
legitimate interest in obtaining his
release from custody if heisinnocent
of the charge for which he was
incarcerated. That interest does not
extend, however, to prisoners whose
guiltisconceded or plain.” 477 U.S at
452.

In other words, even a prisoner who appears to
have had a constitutionally perfect trial "retains a
powerful and legitimate interest in obtaining his
release from custodly if heis [*439] innocent of the
chargefor which hewasincarcerated.” Itisobvious
that this reasoning extends beyond the context of
successive, abusive, or defaulted claims to
substantive claims of actual innocence. Indeed,
Judge Friendly recognized that substantive clamsof
actual innocence should be cognizable on federal
habeas. 38 U. Chi. L. Rev., at 159-160, and n. 87.



Having adopted an "actual-innocence"
requirement for review of abusive, successive, or
defaulted claims, however, the mgjority would now
takethe position that "aclamof 'actua innocence is
not itsdf aconditutiona claim, but instead a gateway
through which ahabess petitioner must passto have
his otherwise barred congtitutiona claim considered
on the merits." Ante, at 404. In other words, having
held that a prisoner who isincarcerated in violation
of the Constitution must show heisactualy innocent
toobtainrelief, themgority would now hold that a
[**881] prisoner who is actually innocent must
show acongtitutiona violationto obtain relief. The
only principlethat would appear to reconcilethese
two postionsisthe principlethat habeasrdief should
be denied whenever possible.

[***242] I

The Eighth and Fourteenth Amendments, of
course, are binding on the States, and one would
normally expect the States to adopt proceduresto
congder clams of actual innocence based on newly
discovered evidence. See Ford v. Wainwright, 477
U.S at 411-417 (plurality opinion) (minimum
requirementsfor state-court proceeding to determine
competency to be executed). The magority's
disposition of thiscase, however, |eavesthe States
uncertain of their constitutional obligations.

A

Whatever procedures a State might adopt to
hear actua-innocence claims, onethingiscertain:
Thepossibility of executive dlemency isnot sufficient
to satisfy the requirements of the Eighth and
Fourteenth Amendments. The majority [*440]
correctly pointsout: "'A pardon isan act of grace.™
Ante, at 413. Thevindication of rights guaranteed by
the Congtitution has never been madeto turn onthe
unreviewablediscretion of an executive officia or
administrative tribunal. Indeed, in Ford v.
Wainwright, weexplicitly rejected the argument that
executive clemency was adequate to vindicate the
Eighth Amendment right not to be executed if oneis

insane. 477 U.S at 416. The possibility of
executive clemency "existsinevery caseinwhicha
defendant challenges his sentence under the Eighth
Amendment. Recognition of such abarepossibility
would make judicial review under the Eighth
Amendment meaningless” Solemv. HAm, 463 U.S
277, 303, 77 L. Ed. 2d 637, 103 S Ct. 3001
(1983).

"The government of the United States has been
emphatically termed agovernment of laws, and not
of men. It will certainly cease to deserve thishigh
appellation, if the laws furnish no remedy for the
violation of a vested lega right." Marbury v.
Madison, 5U.S. 137, 1 Cranch 137, 163, 2 L. Ed.
60 (1803). If theexercise of alegd right turnson "an
act of grace," then we no longer live under a
government of laws. "The very purpose of aBill of
Rights was to withdraw certain subjects from the
vicissitudesof political controversy, to placethem
beyond thereach of mgjoritiesand officialsand to
establishthem aslegd principlesto be gpplied by the
courts." West Virginia Bd. of Ed. v. Barnette, 319
U.S 624, 638, 87 L. Ed. 1628, 63 S Ct. 1178
(1943). It is understandable, therefore, that the
majority does not say that the vindication of
petitioner's constitutional rights may be left to
executive clemency.

B

Like other constitutional claims, Eighth and
Fourteenth Amendment claims of actual innocence
advanced on behalf of a state prisoner can and
should be heard in state court. If a State providesa
judicial procedure for raising such claims, the
prisoner may be required to exhaust that procedure
beforetakinghisclaim of actua innocenceto federa
court. See 28 U.SC. § § 2254(b) and (c).
Furthermore, state-court [*441] determinations of
factud issuesrelating to the clam would be entitled
to apresumption of correctnessin any subsequent
federal [***243] habeas proceeding. See §
2254(d).

Texasprovidesnojudicia procedurefor hearing



petitioner's claim of actua innocence and his habeas
petition was properly filed in district court under §
2254, The district court is entitled to dismiss the
petition summarily only if "it plainly gppearsfromthe
face of the petition and any exhibitsannexed to it that
the petitioner isnotentitled torelief.” § 2254 Rule
4. If, asisthe case here, the petition raises factua
guestions [**882] and the State has failed to
provide afull and fair hearing, the district court is
required to hold an evidentiary hearing. Townsend
v. Sain, 372 U.S at 313.

Because the present federa petition is
petitioner's second, he must either show causefor,
and prgjudice from, falling to raisetheclam in his
first petition or show that hefalswithin the "actual-
innocence” exception to the cause and prejudice
requirement. McCleskey v. Zant, 499 U.S at 494-
495, If petitioner can show that heisentitled to relief
on the merits of hisactua-innocence clam, however,
he certainly can show that hefdlswithin the"actud-
innocence" exception to the cause and prejudice
requirement and McCleskey would not bar relief.

C

The question that remains is what showing
should berequired to obtain relief onthemeritsof an
Eighth or Fourteenth Amendment claim of actual
innocence. | agree with the mgjority that "in state
crimind proceedingsthetrid isthe paramount event
for determining the guilt or innocence of the
defendant.” Ante, at 416. | aso think that "atruly
persuasive demondtration of ‘actual innocence made
after trid would render the execution of adefendant
uncongtitutiond.” Ante, at 417. Thequestion iswhat
"atruly persuasivedemondration” entails, aquestion
the majority's disposition of this case leaves open.

[*442] In articulating the "actual -innocence”
exceptioninour habeasjurigprudence, thisCourt has
adopted a standard requiring the petitioner to show
a™far probability that, inlight of dl the evidence.. .
., the trier of the facts would have entertained a
reasonable doubt of hisguilt." Kuhlmannv. Wilson,

477 U.S at 455, n. 17. In other words, the habeas
petitioner must show that there probably would bea
reasonabledoubt. Seealso Murray v. Carrier, 477
U.S at 496 (exception gpplieswhen a congtitutiona
violation has "probably resulted” in a mistaken
conviction); McCleskey v. Zant, 499 U.S at 494
(exception applieswhen aconstitutional violation
"probably has caused" a mistaken conviction). n6

n6 Last Term in Sawyer v. Whitley, 505
U.S 333, 120 L. Ed. 2d 269, 112 S Ct.
2514 (1992), this Court adopted a different
standard for determining whether afederal
habeas petitioner bringing a successive,
abusive, or defaulted claim has shown "actua
innocence” of the death penalty. Under
Sawyer, the petitioner must "show by clear
and convincing evidence that, but for a
constitutional error, no reasonable juror
would havefound the petitioner eligiblefor
the death pendty under applicable sate law.”
Id., at 336. That standard would be
ingppropriate here. Firg, it requiresashowing
of constitutional error in the trial process,
which, for reasons already explained, is
inappropriate when petitioner makes a
substantive claim of actual innocence.
Second, it draws its "no reasonable juror”
standard from the standard for sufficiency of
the evidence set forth in Jackson v. Virginia,
443 U.S 307, 61 L. Ed. 2d 560, 99 S Ct.
2781 (1979). As| explain below, however,
sufficiency of the evidence review differsin
important ways from the question of actual
innocence. Third, the Court devel oped this
standard for prisoners who are concededly
quilty of capita crimes. Here, petitioner clams
that he is actually innocent of the capita
crime.

[***244] | think the standard for relief onthe
merits of an actua-innocence claim must be higher



than thethreshold standard for merely reaching that
clamor any other claim that has been procedurally
defaulted or issuccessiveor abusive. | would hold
that, to obtain relief on aclaim of actua innocence,
the petitioner must show that he probably is
innocent. This standard is supported by several
considerations. First, new evidence of innocence
may be discovered long after the defendant's
conviction. Giventhepassageof time, it may [*443]
be difficult for the State to retry a defendant who
obtainsrelief from hisconviction or sentenceon an
actual-innocence claim. The actual-innocence
proceeding thus may constitute the final word on
whether the defendant may be punished. In light of
this fact, an otherwise constitutionally valid
conviction or sentence should not be set aside lightly.
Second, conviction after acongtitutionally adequate
trial strips the defendant of [**883] the
presumption of innocence. The government bearsthe
burden of proving the defendant's guilt beyond a
reasonable doubt, Jackson v. Virginia, 443 U.S
307, 315, 61 L. Ed. 2d 560, 99 S Ct. 2781
(1979); In re Winship, 397 U.S. 358, 364, 25 L.
Ed. 2d 368, 90 S. Ct. 1068 (1970), but once the
government has done so, the burden of proving
innocencemust shift to the convicted defendant. The
actua-innocenceinquiry istherefore digtinguishable
from review for sufficiency of the evidence, where
the question isnot whether the defendant isinnocent
but whether the government has met its congtitutiona
burden of proving the defendant's guilt beyond a
reasonable doubt. When a defendant seeks to
chdlengethe determination of guilt after hehasbeen
vaidly convicted and sentenced, it isfair to place on
him the burden of proving hisinnocence, not just
raising doubt about his guilt.

In considering whether aprisoner isentitled to
relief on an actual-innocence claim, acourt should
take dl the evidenceinto account, giving due regard
toitsreliability. See Sawyer v. Whitley, 505 U.S at
339, n. 5(1992); Kuhlmann v. Wilson, 477 U.S,
at 455, n. 17; Friendly, 38 U. Chi. L. Rev., at 160.

Because placing the burden on the prisoner to prove
Innocence createsapresumption that theconviction
isvalid, it isnot necessary or appropriate to make
further presumptionsabout thereliability of newly
discovered evidence generally. Rather, the court
charged with deciding such aclaim should makea
case-by-case determination about the reliability of
the newly discovered evidence under the
circumstances. The court then should weigh the
evidencein favor of the prisoner againgt the evidence
of hisqguilt. [*444] Obvioudly, the stronger the
evidence of the prisoner'sguilt, themore persuasive
the newly discovered evidence of innocence must
be. A prisoner raising an actua-innocence [*** 245]

claimin afedera habeas petition isnot entitled to
discovery as a matter of right. Harrisv. Nelson,

394 U.S. 286, 295, 22 L. Ed. 2d 281, 89 S Ct.

1082 (1969); 28 U.SC. 8§ 2254 Rule 6. The
district court retains discretion to order discovery,

however, when it would help the court make a
reliable determination with respect to the prisoner's
clam. Harrisv. Nelson, 394 U.S at 299-300; see
Advisory Committee Note on Rule 6, 28 U.SC.,

pp. 421-422.

It should be clear that the standard | would
adopt would not convert the federal courts into
"forumsin which to relitigate state trials.” Ante, at
401, quoting Barefoot v. Estelle, 463 U.S 880,
887, 77 L. Ed. 2d 1090, 103 S Ct. 3383 (1983).
It would not "require the habeas court to hear
testimony from thewitnesseswhotestified at tria "
ante, at 402, though, if the petition warrants a
hearing, it may require the habeas court to hear the
testimony of "those who madethe statementsinthe
affidavits which petitioner has presented.” 1bid. |
believe that if a prisoner can show that he is
probably actualy innocent, in light of al the
evidence, then he has made "a truly persuasive
demonstration,” ante, at 417, and his execution
would violate the Constitution. | would so hold.

\Y
Inthiscase, the District Court determined that



petitioner's newly discovered evidence warranted
further consideration. Because the District Court
doubted its own authority to consider the new
evidence, it thought that petitioner's claim of actua
innocence should be brought in state court, see App.
38-39, but it clearly did not think that petitioner's
evidence was so insubstantial that it could be
dismissed without any hearing at al. n7 | would
reversethe order of the [*445] Court of [**884]
Appedsand remand the case to the Didtrict Court to
consder whether petitioner hasshown, inlight of all

the evidence, that he is probably actually innocent.

n7 JUSTICE O'CONNOR reads too
much into thefact that the Digtrict Court failed
to passon thesufficiency of the affidavits, did
not suggest that it wished to hold an
evidentiary hearing, and did not retain
jurisdiction after the state-court action was
filed. Ante, at 424. The explanation for each
of these actions, as JUSTICE O'CONNOR
notes, isthat the District Court believed that
it could offer no relief in any event. Ibid.

| think it isunwisefor thisCourt to step into the
shoes of adistrict court and ruleon this petition in
thefirst instance. If this Court wishesto act asa
digtrict court, however, it must dso be bound by the
rulesthat govern consideration of habeas petitionsin
digtrict court. A digtrict court may summearily dismiss
ahabeaspetitiononly if "it plainly appearsfromthe
face of the petition and any exhibits annexed to it that
the petitioner isnot entitled to relief.” 28 U.SC. §
2254 Rule 4. In one of the affidavits, Hector
Villarred, alicensed attorney and former state court
judge, swears under pendty of perjury that hisclient
Raul Herrera, Sr., confessed that he, and not
petitioner, committed the murders. No matter what
the majority may think of the inconsistenciesin
[***246] the affidavits or the strength of the
evidence presented at trial, this affidavit aoneis

sufficient to raise factual questions concerning
petitioner'sinnocencethat cannot beresolved smply
by examining the affidavits and the petition.

| do not understandwhy the mgjority so severely
faults petitioner for relying only on affidavits. Ante, a
417. 1t is common to rely on affidavits at the
preliminary-consideration stage of a habeas
proceeding. The opportunity for cross-examination
and credibility determinationscomesat the hearing,
assuming that the petitioner is entitled to one. It
makes no sense for this Court to impugn the
reliability of petitioner's evidence on the ground that
its credibility hasnot been tested when thereasonits
credibility has not been tested is that petitioner's
habeas proceeding has been truncated by the Court
of Appeals and now by this Court. In its haste to
deny petitioner relief, themgjority seemsto confuse
the question whether the petition may be dismissed
[*446] summarily with the question whether
petitioner is entitled to relief on the merits of his
claim.

Vv

| have voiced disappointment over thisCourt's
obvious eagernessto do away with any restrictionon
the States power to execute whomever and
however they please. See Coleman v. Thompson,
501 U.S 722, 758-759, 115 L. Ed. 2d 640, 111 S
Ct. 2546 (1991) (dissenting opinion). See aso
Coleman v. Thompson, 504 U.S 188, 189, 119 L.
Ed. 2d 1, 112 S Ct. 1845 (1992) (dissent from
denial of stay of execution). | have also expressed
doubts about whether, in the absence of such
restrictions, cgpita punishment remainscondtitutiona
at all. Sawyer v. Whitley, 505 U.S. at 343-345
(opinion concurring in judgment). Of one thing,
however, | am certain. Just as an execution without
adequate safeguards is unacceptable, so too isan
execution when the condemned prisoner can prove
that heisinnocent. The execution of apersonwho
can show that heisinnocent comes periloudy close
to simple murder.



