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OPINION:

[**854] [*301] [***819] JUSTICE
STEVENS delivered the opinion of the Couirt.

Petitioner LIoyd E. Schlup, Jr., aMissouri prisoner
currently under asentence of death, filed asecond
federal habeas corpus petition aleging that
constitutional error deprived the jury of critica
evidence that would have established hisinnocence.

TheDidrict Court, without conducting an evidentiary
hearing, declined to reach the merits [***820] of
thepetition, holding that petitioner could not satisfy
thethreshold showing of "actud innocence’ required
by Sawyer v. Whitley, 505 U.S 333, 120 L. Ed.
2d 269, 112 S Ct. 2514 (1992). Under Sawyer,
the petitioner must show "by clear and convincing
evidence that, but for a constitutional error, no
reasonabl e juror would have found the petitioner”
guilty. 1d., at 336. The Court of Appeals affirmed.
We granted certiorari to consider whether the
Sawyer standard provides adequate protection
againgt thekind of miscarriage of justicethat would
result from the execution of aperson whoisactualy
innocent.

On February 3, 1984, on Walk 1 of the high
security area of the Missouri State Penitentiary, a
black inmate named Arthur Dade was stabbed to
death. Three whiteinmatesfrom [*302] Walk 2,
including petitioner, were charged in connection
with Dade's murder.

At petitioner's trial in December 1985, the
State's evidence consisted principaly of the
testimony of two corrections officers who had
witnessed the killing. On the day of the murder,
Sergeant Roger Flowerswas on duty on Wak 1 and
Walk 2, the two walks on the lower floor of the
prison's high security area. Flowerstestified that he



first released theinmates on Walk 2 for their noon
mea [**855] and relocked their cells. After
unlocking the cellsto releasetheinmateson Walk 1,
Flowers noticed an inmate named Rodnie Stewart
moving againd theflow of traffic carrying acontainer
of steaming liquid. Flowers watched as Stewart
threw the liquid in Dade's face. According to
Flowers, Schlup then jumped on Dade's back, and
Robert O'Nedl joinedinthe attack. Flowers shouted
for help, entered the walk, and grabbed Stewart as
the two other assailants fled.

Officer John Maylee witnessed the attack from
Walk 7, which isthreelevels and some 40-50 feet
above Walks 1 and 2. n1 Maylee first noticed
Schlup, Stewart, and O'Neal asthey were running
fromWalk 2 to Walk 1 against the flow of traffic.
According to Mayleestestimony, Stewart threw a
container of liquid at Dade'sface, and then Schlup
jumped on Dade's back. O'Neal then stabbed Dade
severa timesin the chest, ran down the walk, and
threw the wegpon out awindow. Maylee did not see
what happened to Schlup or Stewart after the
stabbing.

nl Maylee was unavailable to testify at
Schlup's trial. Testimony from Maylee's
pretrial deposition was admitted in evidence
and was read to the jury.

The State produced no physical evidence
connecting Schlup to thekilling, and no witness other
than Flowers and Maylee testified to Schlup's
involvement in the murder. n2

n2 In contrast, the evidence of the
involvement of Stewart and O'Ned in Dade's
murder wassubstantia . Stewart, for example,
was apprehended by Flowers during the
struggleitself. And when O'Neal wastaken
into custody, his clothes were covered with

blood and he was bleeding from lacerations
on hisright hand.

[*303] Schlup's defense was that the State
had the wrong man. n3 He relied heavily on a
videotape from a camerain the prisoners dining
room. [***821] The tape showed that Schlup was
thefirst inmate to walk into the dining room for the
noon medl, and that he went through theline and got
hisfood. Approximately 65 secondsafter Schlup's
entrance, severa guardsran out of thedining room
in apparent responseto adistress call. Twenty-six
seconds later, O'Neal ran into the dining room,
dripping blood. n4 Shortly thereafter, Schlup and
O'Neal were taken into custody.

n3 Schlup did not tetify at the guilt phase
of thetrid. At the sentencing hearing, Schlup
did testify and maintained hisinnocence of the
offense. He continued to maintain his
innocence even after thejury had sentenced
him to death.

n4 After stabbing Dade, O'Neal broke a
window with hishand and threw the knife out
the window. That resulted in multiple
lacerationsto hisright hand. Before leaving
the prison floor, O'Neal paused briefly at a
utilitiessink on Walk 2 to try to wash off the
blood, and then continued on to the dining
room.

ONed wasfollowed into the dining room
by inmate Randy Jordan, whoisidentifiedin
some affidavits attesting to petitioner's
innocenceasthethird participant inthecrime.
See infra, at 308-309. However, Jordan's
name was not mentioned at Schlup'strial.

Schlup contended that the videotape, when
congderedin conjunctionwith testimony that hehad
walked at anormal pace from hiscell to the dining



room, n5 demonstrated that he could not have

participated in the assault. Because the videotape
showed conclusively that Schlup wasin the dining
room 65 seconds before the guards responded to
the distress call, a critical element of Schlup's
defensewas determining when the distress call went
out. Had the distress call sounded shortly after the
murder, Schlup would not have had timeto get from
the prison floor to the dining room, and [*304] thus
he could not have participated in the murder.
Conversely, had there been a delay of severad
minutes between the murder and the distress call,
Schlup might have had sufficient timeto participate
inthe murder and still get to the dining room over a
minute before the distress call went out. n6

n5 Schlup's cell was at the end of Walk
2, closest to the dining room.

n6 A necessary element of Schlup's
defense was that Flowers and Maylee were
mistakenintheir identification of Schlup as
one of the participantsin the murder. Schlup
suggested that Flowers had taken aviditor to
Schlup's cell just 30 minutes before the
murder. Schlup argued that Flowers had
thereforehad Schlup "onthebrain,” Tria Tr.
493-494, thus explaining why, in the
confusion surrounding the murder, Flowers
might have mistakenly believed that he had
seen Schlup.

Schluparguedthat Maylegsidentification
was suspect because Maylee was three floors
away from the murder and did not have an
unobstructed view of the murder scene.
Schlup further suggested that Maylee's
identification of Schlup had been influenced
by a postincident conversation between
Maylee and another officer who had talked to
Flowers.

Schlup also argued that there were
incons stenci es between the description of the
murder provided by Flowers and that



provided by Maylee. For example, Maylee

testified that he saw Schlup, Stewart, and
O'Neal running together against the flow of
traffic, and that the three men had stopped
when they encountered Dade. See id., at
332. Flowers noticed only Stewart running
againg theflow of traffic, and hetestified that
O'Neal and Schlup were at the other end of
thewalk on thefar side of Dade. Seeid., at
249.

[**856] The prosecutor adduced evidence
tending to establish that such adelay had in fact
occurred. First, Flowerstestified that none of the
officersonthe prison floor had radios, thusimplying
that neither he nor any of the other officers on the
floor was able to radio for help when the stabbing
occurred. Second, Flowers testified that after he
shouted for help, it took him "acouple [of] minutes’
to subdue Stewart. n7 Howersthen brought Stewart
downgtairs, encountered [***822] Captain James
Eberle, and told Eberle that there had been a
"disturbance." n8 Eberle testified that he went
upstairs to the prison floor, and then radioed for
assistance. Eberle estimated that the elapsed time
from when hefirst saw Flowers [*305] until he
radioed for help was "approximately aminute." n9
The prosecution aso offered testimony from aprison
investigator who testified that he was able to run
from the scene of the crimeto the dining roomin 33
seconds and to walk the distance at anormal pace
in aminute and 37 seconds.

n7 1d., at 243.
n8 1d., at 245.
n9 Id., at 212, 214-215.

Neither the State nor Schlup was able to
present evidence establishing the exact time of
Schlup'sreleasefrom hiscell on Walk 2, the exact
time of the assault on Walk 1, or the exact time of



the radio distress call. Further, there was no
evidence suggesting that Schlup had hurried to the
dining room. n10

n10 In fact, the evidence presented was
to the contrary. Two inmates, Bernard Bailey
and Arthur St. Peter, testified that they were
behind Schlupinlineontheway tothedining
room and that they had al walked at anormd
pace. Lieutenant Robert Faherty, the
corrections officer on duty in the corridor
leading from the prison floor to the dining
room, testified that Schlup wasthefirs inmate
into the corridor on the day of the murder.
Faherty also testified that he saw Schlup
pause and yell something out one of the
windows in the corridor, and that he told
Schlup to move on. Faherty testified that
nothing else unusual had occurred while
Schlup wasin the corridor.

On the other hand, both Maylee's
testimony and the videotape establish that
O'Neal ran from Walk 1 to the dining room.

After deliberating overnight, the jury returned a
verdict of guilty. Following the penalty phase, at
which the victim of one of Schlup'sprior offenses
testified extensively about the sordid details of that
offense, n11 thejury sentenced Schlup to death. The
Missouri Supreme Court affirmed Schlup's
conviction and death sentence, Satev. Schlup, 724
SW.2d 236 (Mo. 1987), and this Court denied
certiorari, Schlup v. Missouri, 482 U.S 920, 96 L.
Ed. 2d 685, 107 S. Ct. 3198 (1987). n12

nll Schlup had been convicted of
sodomy and assault in connection with a
series of attackson acellmate while hewas
being held in a county jail.

n12 The other aleged participantsin the

crime were convicted in earlier, separate
trials. O'Neal, who did the stabbing, was
sentenced to degth, see Satev. O'Neal, 718
SW.2d 498 (Mo. 1986); Stewart, who was
apprehended by Flowers at the scene, was
sentenced to 50 years imprisonment without
eligibility for probation or parole, see Satev.
Sewart, 714 SW.2d 724 (Mo. App. 1986).

[*306] II

On January 5, 1989, after exhausting his state
collateral remedies, n13 Schlup filed a pro se
petition for afedera writ of habeas corpus, asserting
the claim, among others, that histrial counsel was
ineffective for failing to interview and to call
witnesseswho could establish Schlup'sinnocence.
n14 The District [**857] Court concluded that
Schlup's ineffectiveness claim [***823] was
proceduraly barred, andit denied relief onthat claim
without conducting an evidentiary hearing. n15 The
Court of Appedlsaffirmed, thoughit did not rely on
the alleged procedural bar. Schlup v. Armontrout,
941 F.2d 631 (CA8 1991). Instead, based on its
own examination of the record, the Court found that
trial counsel's performance had not been
congdtitutionally ineffective, both because counsd hed
reviewed satementsthat Schlup's potentia witnesses
had given to prison investigators, and because the
testimony of those witnesses "would be repetitive of
the testimony to be presented at trial.” Id., at 639.
n16 But cf. 11 F. 3d 738, 746, [*307] n. 3(CA8
1993) (Heaney, J., dissenting) (chalenging the
conclusion that such testimony would have been
"repetitive"). The Court of Appedlsdenied apetition
for rehearing and suggestion for rehearing en banc,
Schlup v. Armontrout, 945 F.2d 1062 (1991), and
we denied a petition for certiorari, 503 U.S. 909
(1992).

n13 The denia of Schlup's motion for
postconviction relief was affirmed by the



Missouri Supreme Court on October 18,
1988. See Schlup v. Sate, 758 SW.2d 715
(Mo. 1988).

n14 Schlupidentifiedthreenonparticipant
witnesseswho he claimed had witnessed the
murder: Van Robinson, Lamont Griffin Bey,
and Ricky McCoy. Schlup also faulted trial
counsd for fallingtointerview Randy Jordan,
whom Schlup identified as the third
participant in the murder.

nl5 Schlup had presented the
ineffectiveness clam in his state
postconviction motion, but had failed toraise
it on appeal. See Schlup v. Armontrout, No.
89-0020C(3), 1989 U.S Dist. LEXIS
18285, *11-*13 (ED Mo., May 31, 1989).

Schlup'sfirst federal habeas petition also
raised severd other claims, dl of which were
denied either as proceduraly barred or on the
merits.

nl6 The Court of Appeals aso
addressed Schlup'sother claims. Over Judge
Heaney's dissent, the court rgjected Schlup's
clamthat hiscounsdl had been ineffectivefor
failing to adduce available mitigeating evidence
a the penalty hearing.  Schlup .
Armontrout, 941 F.2d at 639. The court
aso rgected Schlup's separate clam
challenging the denial of hisrequest for an
evidentiary hearing in the District Court.
Schlup had requested such a hearing to
develop evidence so that he could in turn
chdlengethefailure of the state court to grant
his request for a continuance of his state
postconviction proceedings. Schlup had
requested that continuance to obtain
additional evidence to support his claim of
innocence. The Court of Appeals held that
Schlup's challenge to the state court's failure
to grant a continuance was not cognizablein

afederal habeas corpus action. 1d., at 642.

On March 11, 1992, represented by new
counsdl, Schlup filed asecond federa habeas corpus
petition. That petition raised a number of claims,
including that (1) Schlup was actually innocent of
Dade's murder, and that his execution would
therefore violate the Eighth and Fourteenth
Amendments, cf. Herrera v. Collins, 506 U.S
390, 122 L. Ed. 2d 203, 113 S. Ct. 853 (1993);
(2) trial counsel was ineffective for failing to
interview dibi witnesses; and (3) the State had failed
to disclose critical exculpatory evidence. The petition
was supported by numerous affidavits from inmates
attesting to Schlup's innocence.

The Statefiled aresponse arguing that various
procedural bars precluded the District Court from
reaching the meritsof Schlup'sclaimsand that the
clamswerein any event meritless. Attached to the
State's response were transcripts of inmate
interviews conducted by prison investigatorsjust five
days after the murder. One of the transcripts
contained an interview with John Green, aninmate
who at thetimewasthe clerk for the housing unit. In
hisinterview, Green stated that he had beenin his
office at the end of the walks when the murder
occurred. Green stated that Flowers had [*308]
told himto cal for help, and that Green had notified
base of the disturbance shortly after it began. n17

n17"BROOKS: John, whenever you saw
Dade fall what did you do then?

"GREEN: | stepped out of the office and |
heard Sgt. Flowers caling for officers cause
they had had afight. Couldn't get nobody so
hetold meto call baseto notify them of the
fight and that's what | did.

"DEARIXON: That'sdl | have, John. Thank
you very much." Response to Order To
Show Cause Why aWrit of Habeas Corpus



Should Not Be Granted, Exhibit T
(Transcripts of Inmate Interviews), p. 31.

If the total time required for Green to
respond to Flowers instruction and for the
baseto send out adistress call in responseto
Green's cal amounted to a mere 15-17
seconds, O'Neal running at top speed would
have had 8-10 seconds to wash his hands
and gtill would have been ableto arriveinthe
dining room some 26 seconds after the
distress call.

Schlup immediately filed atraverse arguing that
Green's affidavit provided conclusive proof of
Schlup's [***824] innocence. Schlup contended
that Green's statement demonstrated that [**858]
acall for help had gone out shortly after theincident.
Because the videotape showed that Schlup wasin
thedining room some 65 seconds before the guards
received the distress call, Schlup argued that he
could not have been involved in Dade's murder.
Schlup emphasized that Green's statement was not
likely to have been fabricated, because a the time of
Green'sinterview, neither he nor anyone ese would
haveredized [***825] thedgnificanceof Green's
call to base. Schlup tried to buttress his claim of
innocence with affidavits from inmates who stated
that they had witnessed the event and that Schlup
had not been present. n18 Two of those affidavits
[*309] suggested that Randy Jordan -- who
occupied the cell between O'Neal and Stewart in
Walk 2, and who, as noted above, see n. 4, supra,
is shown on the videotape arriving at lunch with
O'Neal -- was the third assailant.

nl8 In the District Court, Schlup
attempted to supplement the record with
several detailed affidavits from inmates
attesting to his innocence. For example,
Lamont Griffin Bey, ablack inmate, submitted
an dfidavit in which hedated, "Thefirg thing

| saw of thefight was Rodney [sic] Stewart
throw liquid in Arthur Dade's face, and
ONed stab him. . .. | knew Lloyd Schlup at
that time, but we were not friends. Lloyd
Schlup was not present at the scene of the
fight." Affidavit of Lamont Griffin Bey, pp. 2-
3 (Apr. 7, 1993). Griffin Bey also stated,
"When thishappened, therewasalot of racid
tensonintheprison. ... | would not stick my
neck out to help awhite person under these
circumstances normally, but | amwilling to
testify because | know Lloyd Schlup is
innocent.” 1d., at 4.

Smilarly, inmate Donndll White sworean
afidavitinwhich he gated: "Threewhite guys
were coming the opposite way. One of them
had atumbler of something that hethrew in
[Dade's] face. One or two of the other ones
started sticking [ Dade] with anice-pick-type
knife." Affidavit of Donndl White, at 1 (Apr.
21, 1993). Whitefurther stated, "I have seen
Lloyd Schlup, and | know who heis. Heis
definitely not one of the guys | saw jump
Arthur Dade . . . . | know that one of the
three men involved has never been
prosecuted, and | know that LIoyd Schlupis
innocent. | barely know Lloyd Schlup, and |
have no reason to lie for him. | told the
investigatorsthat | didn't seeanything because
| didn't want to get involved.” Id., at 3.

Though the District Court ultimately
denied Schlup's motion to supplement the
record, the inmate affidavits are part of the
record on appeal.

On August 23, 1993, without holding ahearing,
the Digtrict Court dismissed Schlup's second habeas
petition and vacated the stay of execution that was
then in effect. The District Court concluded that
Schlup's various filings did not provide adequate
cause for failing to raise his new claims more
promptly. Moreover, the court concluded that



Schlup had failed to meet the Sawyer v. Whitley,
505 U.S 333, 120 L. Ed. 2d 269, 112 S Ct. 2514
(1992), standard for showing that a refusal to
entertain those clamswould result in afundamenta
miscarriage of justice. In its discussion of the
evidence, the court made no separate comment on
the significance of Green's statement. n19

n19 TheDigtrict Court focused primarily
onthe"suspect” nature of affidavitsthat are
produced after along delay, cf. Herrerav.
Collins, 506 U.S. 390, 423-424, 122 L. Ed.
2d 203, 113 S Ct. 853 (1993)
(O'CONNOR, J., concurring), and that come
from inmates. The court concluded that the
affidavits presented by Schlup, when
consdered againg the positive identifications
made by Flowers and Maylee, faled to
condtituteasufficiently persuasiveshowing of
actual innocence. App. 79.

On September 7, 1993, petitioner filed amotion
to set aside the order of dismissd, again calling the
court'sattentionto [*310] Green'sstatement. Two
dayslater, Schlup filed asupplementa motion Sating
that his counsel had located John Green n20 and had
obtained an affidavit from him. That affidavit
confirmed Green'spostinci dent statement that hehad
cdled base shortly after the assault. Green's affidavit
asoidentified Jordan rather than Schlup asthethird
assailant. n21 [*311] The Didrict Court denied the
motion and thesupplementa motion without opinion.

Nn20 Green had been released from prison
on January 29, 1986. Green Affidavit, at 4
(Sept. 7, 1993).

n21 Green's affidavit stated:

"I looked down one walk, and | saw
Randy Jordan holding Arthur Dade. Jordan
was standing behind Dade, and had Dade's

arms pinned to his sidesfrom behind. | saw
Robert O'Nedl stab Dade severd timesinthe
chest while Jordan was holding him.

"Dade broke loose and ran straight
toward me. | saw him collide with Rodnie
Stewart and fall to the ground near the paint
storage area. Sergeant Flowers hollered for
help. | think there was so much noisethat he
didn't think the other guardsin the Housing
Unit heard him, so hetold meto call base. He
was on hisway to break up the fight when he
told meto call base. | immediately went into
the office, picked up the phone, and called
base.

"A sergeant at the base picked up the
phone. | told him therewasafight in Housing
Unit 5A. He said something like, 'OK,"and |
hung up the phone.” Id., at 2-3.

Green stated that his call to base came
"within seconds of Dade hitting the ground. It
could not have been more than ahaf minute
or aminute after he was stabbed by Jordan
and O'Nedl. It happened very fast.” Id., at 4.

Green aso explained why he had earlier
denied witnessing the murder: "I told
[investigators] | didn't [see the murder]
because | was concerned about my safety. |
know that Jordan and O'Neal were in the
Aryan Brotherhood, and if | said | saw them
doit, they could easly havemekilled.” Id., at
3-4

Green continued: "If | had been contacted
before Schlup'strial, | would have told his
attorney that he was not there when Dade
was stabbed, and | would havetestified that
| called basewithin secondsafter Dade hit the
ground. I might have been reluctant to snitch
on Jordan and O'Neal. I'm not afraid now
because | haven't been in prison for more
than 7 1/2 years, and | have been working
steadily ever since. | have no intention of



going back to prison." Id., at 6.

[**859] Petitioner then sought from the Court
of Appealsastay of execution pending theresolution
of hisappeal. Relying on Justice Powe I's plurality
opinion in Kuhlmann v. Wilson, 477 U.S 436, 91
L. Ed. 2d 364, 106 S Ct. 2616 (1986), Schlup
argued that the District Court should have
entertained his second habeas corpus petition,
because he had supplemented hiscongtitutiona daim
"with acolorable clam of factua innocence.” 1d., at
454,

On October 15, 1993, the Court of Appeals
denied the stay application. In an opinionthat was
subsequently vacated, the mgjority held that
petitioner'sclaim of innocence wasgoverned by the
standard announced in Sawyer v. Whitley, 505 U.S.
333, 120 L. Ed. 2d 269, 112 S. Ct. 2514 (1992),
and it concluded that under that standard, the
evidence of Schlup's [***826] guilt that had been
adduced at trial foreclosed consideration of
petitioner's current constitutional claims. n22

n22 Schiup v. Delo, 1993 WL 409815,
*3 (CA8, Oct. 15, 1993).

Judge Heaney dissented. Relying on Green's
affidavit, the videotape, and the affidavits of four
other eyewitnesses, Judge Heaney concluded that
the petitioner had met both the Kuhlmann standard
and a proper reading of the Sawyer standard. n23
Cf.infra, at 331. He believed that the District Court
should have conducted an evidentiary hearing in
which the affiants would have been subjected to
examination by the State so "their credibility could
be accurately determined.” n24

n231d., at *7.
n241d., at *5.

Inthe meantime, petitioner'scounsd obtained an
affidavit from Robert Faherty, theformer lieutenant
at the prison whom Schlup had passed ontheway to
lunch on the day of the murder and who had
reprimanded Schlup for shouting out the window.
See n. 10, supra. Faherty's affidavit stated that
Schlup had been in Faherty's presence for at |east
[*312] two and a half minutes; that Schlup was
walking at aleisurely pace; and that Schlup "wasnot
perspiring or breathing hard, and he was not
nervous." Affidavit of Robert Faherty PP4, 6 (Oct.
26, 1993). n25

n25 Faherty hed testified at Schlup'strid,
but he had not been asked about the
sgnificant detallsof hisencounter with Schlup
that are recited in his affidavit. Faherty
Affidavit P9 (Oct. 26, 1993). Faherty left the
Department of Corrections in 1989. He
stated in his affidavit that he had been
prompted to come forward after hearing
about Schlup'scasethrough an articleinthe
local newspaper. Id., P11.

On November 15, 1993, the Court of Appedls
vacated its earlier opinion and substituted a more
comprehensive analysis of the law to support its
decision to deny Schlup's request for astay. 11
F.3d 738. The mgority adhered to its earlier
conclusion that Sawyer stated the appropriate
standard for evaluating Schlup's claim of actual
innocence. 11 F.3d at 740. The opinion also
contained an extended discussion of Schlup'snew
evidence. Thecourt noted in particular that Green's
new affidavit wasinconsistent in part with both his
prison interview and histestimony at the Stewart
trial. Id., at 742. The court viewed Faherty's
affidavit asamply "an effort to embellish and expand
upon his [**860] testimony” and concluded "that a
habeas court should not permit retrial on such a
basis." Id., at 743.



Judge Heaney again dissented, concluding that
Schlup had " presented truly persuasive evidencethat
heisactually innocent,” and that the District Court
should therefore have addressed the merits of
Schlup's congtitutional claims. 1d., at 744. Judge
Heaney aso argued that Schlup's ineffectiveness
claim was substantial. He noted that Schlup'stria
counsd failed to conduct individua interviewswith
Griffin Bey, McCoy, or any of the other inmateswho
told investigators that they had seen the killing.
Moreover, counsel failed to interview Green about
his statement that he had called [*313] base. In
fact, counsel apparently failed to conduct individual
interviewswith any of the potentia witnessestothe
crime.

[***827] Judge Heaney adhered to his
conclusion that Schlup's counsel was ineffective,
even though counsdl allegedly had reviewed 100
interviews conducted by prison investigators. n26
Judge Heaney argued that counsel's review of the
interview transcripts -- rather than demonstrating
counsel'seffectiveness -- made counsel'sfailureto
conduct hisowninterviewswith Green and thefew
inmates who admitted seeing the attack even more
troubling. See id., at 747, n. 5. Judge Heaney
concluded that Schlup's case should be remanded to
the Digtrict Court to conduct an evidentiary hearing
and, if gppropriate, to addressthe meritsof Schlup's
constitutional claims.

n26 The transcripts of the individual
interviews conducted by the prison
investigatorswererdatively brief: Theentire
written transcript of the investigators
interview with Green, for example, takes up
less than one page. The vast mgority of the
interviewscong sted of S mple statementsthat
the interviewee had not seen Dade's killing.

On November 17, 1993, the Court of Appedls
denied asuggestion for rehearing en banc. Dissenting

from that denial, three judgesjoined an opinion
describing the question whether the mgority should
have applied the standard announced in Sawyer v.
Whitley, supra, rather than the Kuhlmann standard
as"aquestion of great importance in habeas corpus
jurisprudence.” 11 F.3d at 755. We granted
certiorari to consider that question. 511 U.S 1003
(1994). n27

n27 Though the Court of Appedsdenied
Schlup's motion for a stay of execution, the
Governor of Missouri granted astay one day
before Schlup's execution date. The
Governor then ordered aBoard of Inquiry to
conduct clemency proceedings. Those
proceedings are apparently continuing.

[***LEdHR4A] [4A]Asaprdiminary matter, itis
important to explain the difference between Schlup's
claim of actua innocence and the [*314] claim of
actual innocence asserted in Herrera v. Collins,
506 U.S 390, 122 L. Ed. 2d 203, 113 S Ct. 853
(1993). In Herrera, the petitioner advanced his
claim of innocence to support anovel substantive
condtitutiona claim, namely, that the execution of an
innocent  person would violate the Eighth
Amendment. n28 Under petitioner's theory in
Herrera, evenif the proceedingsthat had resultedin
his conviction and sentence were entirely fair and
error free, hisinnocence would render his execution
a"congtitutionally intolerable event." Id., at 419
(O'CONNOR, J., concurring).

n28 InHerrera, we assumed for the sake
of argument that "in a capital case atruly
persuasive demonstration of ‘actual
innocence made after trial would render the
execution of adefendant uncongtitutional , and
warrant federa habeasrdi€f if therewereno



state avenue open to process such aclaim.”
506 U.S at 417.

[***LEdHR5A] [5A]Schlup'sclaim of innocence,

on the other hand, is procedural, rather than
substantive. His congtitutional claimsare based not
on hisinnocence, but rather on his contention thet the
ineffectiveness of his counsel, see Strickland v.
Washington, 466 U.S 668, 80 L. Ed. 2d 674, 104
S Ct. 2052 (1984), and the withholding of evidence
by the prosecution, see Brady v. Maryland, 373
U.S 83,10 L. Ed. 2d 215, 83 S Ct. 1194 (1963),
denied him the full panoply of protectionsafforded to
crimina defendants by the Constitution. Schlup,
however, faces procedural obstacles that he must
overcome before afederal [***828] court may
addressthe merits of those constitutional [**861]
clams. Because Schlup has been unableto establish
"cause and prejudice” sufficient to excuse hisfallure
to present hisevidencein support of hisfirst federal
petition, see McCleskey v. Zant, 499 U.S. 467,
493-494, 113 L. Ed. 2d 517, 111 S Ct. 1454
(1991), n29 Schlup may obtain review of his
congtitutional claimsonly if hefalls [*315] within
the "narrow class of cases . . . implicating a
fundamental miscarriage of justice," id., at 494.
Schlup'sclaim of innocenceisoffered only to bring
him within this "narrow class of cases."

n29 Schlup argued in the District Court
that the lack of diligence of his appointed
postconviction counsel, coupled with
problems created by the State, established
cause and prejudice. See App. 38-43 (state
postconviction proceedings); id., at 43-45
(proceedings on first federa habeas). That
argument was rejected by the District Court
and the Court of Appedls, and petitioner does
not renew it in this Court.

[***LEdHRA4B] [4B] [***LEdHRS5B]
[5B]Schlup's claim thus differs in at least two
important ways from that presented in Herrera.
Firgt, Schlup'sclaim of innocence doesnot by itself
provide abasisfor relief. Instead, hisclam for relief
depends critically onthe validity of his Srickland
and Brady claims. n30 Schlup'sclaim of innocence
isthus"notitsalf acongtitutiona claim, but instead a
gateway through which a habeas petitioner must pass
to have his otherwise barred constitutional claim
considered on the merits." Herrera, 506 U.S. at
404; see also 11 F.3d at 740. n31

n30 In light of our conclusion that the
courts below applied thewrong standard in
evauating Schlup'sgateway innocenceclaim,
seeinfra, at 326-327, we need not express
a view concerning the merits of Schlup's
underlying constitutional claims.

n31 In his submissions to the federa
courts, Schlup hasconsistently argued that his
execution would violate the Eighth and
Fourteenth Amendments because he is
actually innocent. That Herrera claim was
reglected in the Digtrict Court and in the Court
of Appeds. In the dissent from the denia of
rehearing en banc, three judges stated that
they were persuaded by Judge Heaney's
dissent that there was "at least a substantial
likelihood" that Schlup could meet eventhe
extraordinarily high showing required by
Herrera. We denied certiorari on Schlup's
Herrera claim, and accordingly we express
no opinion as to its merits.

Moreimportantly, a court's assumptions about
the validity of the proceedings that resulted in
conviction arefundamentally different in Schlup's
casethaninHerreras. InHerrera, petitioner'sclaim



was eva uated on the assumption that thetrial that
resulted in hisconviction had been error free. In such
acase, when a petitioner has been "tried before a
jury of hispeers, with the full panoply of protections
that our Constitution affordscrimina defendants,”
506 U.S at 419 (O'CONNOR, J., concurring), it
is appropriateto apply an [*316] "'extraordinarily
high" standard of review, id., at 426 (O'CONNOR,
J., concurring). n32

n32 In Herrera, it was not necessary to
determinethe appropriate standard of review
because petitioner had failed to make "atruly
persuasive demonstration of ‘actual

innocence

Schlup, in contrast, accompanies his claim of
innocence with an assertion of congtitutional error at
trial. For that reason, Schlup's conviction may not
be entitled to the same degree of respect as one,
such asHerreras, that isthe product of an error-free
tria. Without any new evidence of innocence, even
the existence of a concededly meritorious
congtitutional [***829] violationisnot in itself
sufficient to establish amiscarriage of justice that
would alow ahabeas court to reach the merits of a
barred claim. However, if a petitioner such as
Schlup presents evidence of innocence so strong that
acourt cannot have confidencein the outcome of the
trid unlessthe court isa so satisfied that thetrid was
free of nonharmless constitutional error, the
petitioner should be allowed to pass through the
gateway and argue the merits of his underlying
clams.

Conseguently, Schlup'sevidence of innocence
need carry less of a burden. In Herrera (on the
assumption that petitioner'sclamwas, in principle,
legally well founded), the evidence of innocence
would have had to be strong enough to make his
execution "congtitutionally intolerable” evenif his
convictionwastheproduct of afair tria. For Schlup,

under any reasonable standard.

the evidence must establish sufficient doubt about his
guilt tojustify the concluson that hisexecution would
be a miscarriage of justice [**862] unless his
conviction was the product of afair trial.

Our rather full statement of thefactsillustrates
the foregoing distinction between a substantive
Herreraclaim and Schlup's procedurd clam. Three
items of evidence are particularly relevant: the
affidavit of black inmatesattesting to theinnocence
of awhite defendant in aracially motivated killing;
theaffidavit of Green describing hisprompt cal for
[*317] assistance; and the affidavit of Lieutenant
Faherty describing Schlup's unhurried walk to the
dining room. If there were no question about the
fairnessof thecriminal tria, aHerrera-typeclam
would havetofail unlessthefedera habeascourtis
itself convinced that those new facts unquestionably
establish Schlup'sinnocence. Onthe other hand, if
the habeas court were merely convinced that those
new factsraised sufficient doubt about Schlup'sguilt
to undermine confidence in the result of thetrial
without the assurance thet that trid was untainted by
congtitutional error, Schlup'sthreshold showing of
innocencewould justify areview of the meritsof the
congtitutional claims.

AV

Asthis Court has repestedly noted, "at common
law, resjudicata did not attach to acourt'sdenia of
habeas relief.” McCleskey, 499 U.S at 479.
Instead, "'a renewed application could be made to
every other judge or court in the realm, and each
court or judge was bound to consider the question of
the prisoner'sright to adischarge independently, and
not to be influenced by the previous decisions
refusing discharge.™ 1bid., quoting W. Church, Writ
of Habeas Corpus 8§ 386, p. 570 (2d ed. 1893).

The Court has explained the early tolerance of
successive petitions, in part, by thefact that thewrit
originally performed only the narrow function of
testing either thejurisdiction of the sentencing court
or the legality of Executive detention. See



McCleskey, 499 U.S at 478; Wainwright v.

Sykes, 433 U.S. 72, 78, 53 L. Ed. 2d 594, 97 S.

Ct. 2497 (1977). n33 The scope of the writ later

expanded beyond its original narrow purview to
encompass [*318] [***830] review of
constitutional error that had occurred in the
proceedings leading to conviction. See McCleskey,

499 U.S at 478-479; Wainwright v. Sykes, 433
U.S at 79. That broadening of the scope of the writ

created therisk that repetitiousfilings by individual

petitioners might adversdly affect the administration
of justice in the federal courts. Such filings also
posed athreet to thefindlity of state court judgments
and to principles of comity and federalism. See, e.

g., McCleskey, 499 U.S at 491; Murray V.

Carrier, 477 U.S 478, 487,91 L. Ed. 2d 397, 106
S Ct. 2639 (1986).

n33 Asthis Court noted in Wainwright v.
Sykes, there have been "divergent discussions
of thehistoric role of federal habeas corpus.”
433 U.S at 77, n. 6. One recent
commentator has offered anew perspective
on the history of the writ. See Liebman,
Apocaypse Next Time?. The Anachronistic
Attack on Habeas Corpus/Direct Review
Parity, 92 Colum. L. Rev. 1997 (1992).

Todleviatetheincreasng burdensonthefederd
courts and to contain the threet to findity and comity,
Congress attempted to fashion rules disfavoring
claimsraised in second and subsequent petitions.
For example, in 1966, Congress amended 28
U.SC. § 2244(b) "to introduce 'a greater degree of
findity of judgmentsin habeas corpusproceedings.”
Kuhlmann v. Wilson, 477 U.S at 450, quoting
[***831] S.Rep.No. 1797, 89%thCong., 2d Sess,,
2 (1966) (Senate Report); see also McCleskey, 499
U.S at 486. Similarly, in 1976, Congress
promulgated Rule 9(b) of the Rules Governing
Habeas Corpus Proceedingsin part to deal with the
problem of repetitive filings.

[***LEdHR6A] [6A]These same concerns
resulted in anumber of recent decisionsfrom this
Court that delineate the circumstances under which
a district court may consider clams raised in a
second or subsequent habeas petition. In those
decisions, the Court held that a habeas court may
not ordinarily reachthemeritsof successiveclams,
Kuhlmann v. Wilson, 477 U.S. 436, 91 L. Ed. 2d
364, 106 S. Ct. 2616 (1986), or abusive claims,
McCleskey, 499 U.S. at 493, [**863] absent a
showing of cause and prejudice, see Wainwright v.
Sykes, 433 U.S 72,53 L. Ed. 2d 594, 97 S Ct.
2497 (1977). n34 The application of cause and
[*319] prgudiceto successive and abusive clams
conformed to this Court'streatment of proceduraly
defaulted claims. Carrier, 477 U.S 478,91 L. Ed.
2d 397, 106 S. Ct. 2639; see aso McCleskey, 499
U.S at 490-491 ("The doctrines of procedural
default and abuse of the writ implicate nearly
identical concernsflowing from the significant costs
of federal habeas corpus review"). See generally
Sawyer, 505 U.S at 338-340. The net result of this
congressional and judicia action has been the
adoptionin habeascorpusof a™'qualified gpplication
of the doctrine of resjudicata™ McCleskey, 499
U.S at 486, quoting Senate Report, at 2. n35

[***LEJHR6B] [6B]

n34 A ™successive petition' raises
groundsidentical tothoseraised and rejected
on the meritson aprior petition." Kuhlmann
v. Wilson, 477 U.S at 444, n. 6 (plurality
opinion). An"abusivepetition" occurs"where
aprisoner filesapetition raising groundsthat
were available but not relied uponin aprior
petition, or engages in other conduct that
'disentitle]s] him to therelief he seeks™ Ibid.,
guoting Sandersv. United Sates, 373 U.S,
1,17-19, 10 L. Ed. 2d 148, 83 S Ct. 1068
(1963).



n35 This Court hasrepeatedly noted the
interplay between statutory language and
judicialy managed equitable consderationsin
the development of habeas corpus
jurisprudence. For example, in McCleskey,
the Court noted that the doctrine of abuse of
the writ of habeas corpus "refers to a
complex and evolving body of equitable
principles informed and controlled by
historical usage, statutory devel opments, and
judicial decisions.” 499 U.S. at 489.
Similarly, in Wainwright v. Sykes, the Court
noted its "historic willingnessto overturn or
modify its earlier views of the scope of the
writ, even where the statutory language
authorizing judicial action has remained
unchanged.” 433 U.S at 81; see aso
Kuhlmann, 477 U.S at 446-447 (explaining
that the Court has both expanded and limited
the scope of the writ); Brecht .
Abrahamson, 507 U.S. 619, 633, 123 L.
Ed. 2d 353, 113 S. Ct. 1710 (1993) ("We
have filled the gaps of the habeas corpus
statute with respect to other matters').

At the sametime, the Court has adhered tothe
principle that habeas corpus is, at its core, an
equitable remedy. This Court hasconsstently relied
on the equitable nature of habeas corpusto preclude
application of strict rules of resjudicata. Thus, for
example, in Sandersv. United Sates, 373 U.S 1,
10 L. Ed. 2d 148, 83 S. Ct. 1068 (1963), this
Court held that ahabeas court must adjudicate even
asuccessve habeas clam when required todo so by
the "ends of justice" Id., at 15-17; see also
McCleskey, 499 U.S. at 495. The Sanders Court
applied this equitable exception even to petitions
brought under 28 U.SC. § 2255, [*320] though
thelanguage of § 2255 contained no referenceto an
"ends of justice” inquiry. 373 U.S at 12-15.

We firmly established the importance of the
equitableinquiry required by theendsof justicein"a

trio of 1986 decisions' handed down on the same
day. Sawyer, 505 U.S at 339 (referring to
Kuhlmann v. Wilson, 477 U.S 436,91 L. Ed. 2d
364, 106 S Ct. 2616, Murray v. Carrier, 477
U.S 478,91 L. Ed. 2d 397, 106 S Ct. 2639, and
Smithv. Murray, 477 U.S 527, 91 L. Ed. 2d 434,
106 S Ct. 2661). In Kuhlmann, seven Members
of this Court squarely rejected the argument that in
light of the 1966 amendments, "federal courts no
longer must consider the 'ends of justice' before
dismissing asuccessive petition.” 477 U.S at 451
(plurality opinion); id., at 468-471 (Brennan, J.,
dissenting); id., at 476-477 (STEVENS, J,
dissenting); see also Sawyer, 505 U.S at 339
(noting that in Kuhlmann, "we held that despite the
removd of [thereferenceto theendsof justice] from
28 U.SC. § 2244(b) in 1966, the miscarriage of
justice exception would allow successive clamsto
beheard"). Thus, whilerecognizing that successive
petitions are generally precluded from review,
Judtice Powd l's plurdity opinion expresdy noted thet
there are "limited circumstances under which the
interestsof the prisoner inrelitigating congtitutional
claims held meritless on a prior petition may
outweigh the countervailing interests served by
accordingfindity tothe prior judgment.” 477 U.S at
452. Similarly, writing for [**864] the Court in
Carrier, JUSTICE O'CONNOR observed that the
Court had adopted the cause and prejudice standard
in part because of its confidence [***832] that that
standard would provide adequate protection to
"victimsof afundamenta miscarriageof justice,"
477 U.S at 495-496, quoting Engle v. Isaac, 456
U.S 107,135, 71 L. Ed. 2d 783, 102 S. Ct. 1558
(1982); however, JUSTICE O'CONNOR also
noted that the Court has candidly refused to "pretend
that thiswill alwaysbetrue," Carrier, 477 U.S at
496. For that reason, "'in appropriate cases,’ the
principles of comity and finality that inform the
concepts of cause and prgjudice 'must yield to the
imperative of correcting afundamentally [*321]
unjustincarceration." Id., at 495, quoting Englev.
Isaac, 456 U.S. at 135; see also Smith v. Murray,



477 U.S at 537. In subsequent cases, we have
cong stently reaffirmed theexistenceand importance
of the exception for fundamental miscarriages of
justice. See, e. g., Sawyer, 505 U.S at 339-340;
McCleskey, 499 U.S at 494-495; Dugger V.
Adams, 489 U.S 401, 414, 103 L. Ed. 2d 435,
109 S Ct. 1211 (1989).

To ensurethat the fundamental miscarriage of
justice exception would remain "rare” and would
only beappliedinthe"extraordinary case," whileat
the same time ensuring that the exception would
extendrelief to thosewho weretruly deserving, this
Court explicitly tied the miscarriage of justice
exception to the petitioner's innocence. In
Kuhlmann, for example, Justice Powel | concluded
that a prisoner retains an overriding "interest in
obtaining hisrelease from cugtody if heisinnocent of
the charge for which he was incarcerated. That
interest does not extend, however, to prisoners
whose guilt is conceded or plain." 477 U.S at 452.
Similarly, JUSTICE OCONNORwrotein Carrier
that "in an extraordinary case, where acongtitutiond
violation has probably resulted in the conviction of
onewhoisactually innocent, afedera habeas court
may grant thewrit even in the absence of ashowing
of cause for the procedural default.” 477 U.S. at
496; seealso Smithv. Murray, 477 U.S. at 537,
quoting Carrier, 477 U.S. at 496.

The general rule announced in Kuhlmann,
Carrier, and Smith, and confirmed in this Court's
more recent decisions, restsin part on thefact that
habeas corpus petitions that advance a substantial
claim of actual innocence are extremely rare. n36
Judge Friendly's observation aquarter of a [*322]
century ago that "the one thing almost never
suggested on collatera attack is that the prisoner
was innocent of the crime” remains [***833]
largely true today. n37 Explicitly tying the
miscarriage of justice exception to innocence thus
accommodatesboth the systemicinterestsinfindity,
comity, and conservation of judicia resources, and
theoverridingindividua interest in doing justicein

the"extraordinary case," Carrier, 477 U.S at 496.

n36 Indeed, neither party called our
attention to any decision from a Court of
Appealsin which a petitioner had satisfied
any definition of actual innocence. Though
some such decisions exist, see, e. g.,
Henderson v. Sargent, 926 F.2d 706, 713-
714 (CA8), reaff'd in relevant part on
rehearing, 939 F. 2d 586 (CA8 1991), cert.
denied, 502 U.S 1050 (1992); Bliss v.
Lockhart, 891 F.2d 1335, 1342 (CAS8
1987) (relying on Carrier'sactual innocence
exception as an adternative ground of
decision), independent research confirmsthat
such decisions arerare.

n37 Friendly, Is Innocence Irrelevant?
Coallatera Attack on Crimina Judgments, 38
U. Chi. L. Rev. 142, 145 (1970).

[***LEdJHR1B] [1B]In addition to linking
miscarriages of justice to innocence, Carrier and
Kuhlmann al so expressed the standard of proof that
should govern consideration of those claims. In
Carrier, for example, the Court stated that the
petitioner must show that the constitutional error
"probably" resulted in the conviction of onewho was
actually innocent. The Kuhlmann plurdity, though
using theterm " colorable claim of factua innocence,”
elaborated that the petitioner would berequired to
establish, by a™'fair probability,” that "'thetrier of
thefactswould have entertained areasonabl e doubt
of hisguilt.™ 477 U.S at 454, [**865] 455, n. 17.

In theyearsfollowing Kuhlmann and Carrier,
we did not expound further on the actual innocence
exception. In those few cases that mentioned the
standard, the Court continued to rely on the
formulations set forthin Kuhlmann and Carrier. In
McCleskey, for example, while establishing that



cause and prejudice would generally define the
stuationsinwhich afederd court might entertainan
abusive petition, the Court recognized an exception
for cases in which the constitutional violation
"probably has caused the conviction of oneinnocent
of thecrime." 499 U.S at 494, citing Carrier, 477
U.S at 485.

[*323] Then, in Sawyer, the Court examined
the miscarriage of justice exception asappliedtoa
petitioner who claimed he was"actualy innocent of
the death penalty.” In that opinion, the Court
struggled to define "actua innocence” inthe context
of a petitioner's claim that his death sentence was
ingppropriate. The Court concluded that such actua
innocence "must focus on those elements which
render a defendant eligible for the death penalty.”
505 U.S. at 347. However, in addition to defining
what it meansto be"innocent” of the death penalty,
the Court departed from Carrier's use of "probably”
and adopted a more exacting standard of proof to
govern these claims. The Court held that a habeas
petitioner "must show by clear and convincing
evidence that but for a constitutional error, no
reasonable juror would have found the petitioner
eligible for the death penalty.” 505 U.S. at 336
(emphasis added). n38 No attempt was made in
Sawyer to reconcile this stricter standard with
Carrier's use of "probably."

n38 Even the high standard of proof set
forth in Sawyer falls short of the Jackson
standard governing habeas review of clams
of insufficiency of theevidence. See Jackson
v. Virginia, 443 U.S 307, 324, 61 L. Ed.
2d 560, 99 S Ct. 2781 (1979) ("No rationa
trier of fact could have found proof of guilt
beyond a reasonable doubt") (emphasis
added). Seeinfra, at 330.

[¥**834] V

[***LEdHR1C] [1C] [***LEdHR3B] [3B]In
evauating Schlup's claim of innocence, the Court of
Appeals applied Eighth Circuit precedent holding
that Sawyer, rather than Carrier, supplied the
proper legal standard. The court then purported to
apply the Sawyer standard. Schlup argues that
Sawyer hasno gpplication to apetitioner who clams
that heisactudly innocent of the crime, and that the
Court of Appeals misapplied Sawyer in any event.
Respondent contends that the Court of Appedswas
correct in both its selection and its application of the
Sawyer standard. Though the Court of Appeals
seems to have misapplied Sawyer, n39 we do not
rest our decision on that ground becausewe [* 324]
conclude that in a case such as this, the Sawyer
standard does not apply.

n39 Seeinfra, at 331.

[***LEdHR1D] [1D]As we have stated, the
fundamenta miscarriage of justice exception seeksto
balancethe societa interestsinfinality, comity, and
conservation of scarce judicial resources with the
individual interest in justice that arises in the
extraordinary case. We conclude that Carrier,
rather than Sawyer, properly strikes that balance
whentheclamedinjusticeisthat congtitutiona error
hasresulted in the conviction of onewho isactualy
innocent of the crime.

Claimsof actua innocence poselessof athrest
to scarce judicial resources and to principles of
finaity and comity than do dlaimsthat focussolely on
the erroneous imposition of the death penalty.
Though challengesto the propriety of imposing a
sentence of death are routinely asserted in capital
cases, experience has taught us that a substantial
claim that constitutional error has caused the
conviction of an innocent person isextremely rare.
Seesupra, at 321-322. Tobecredible, suchaclam
requires petitioner to support his allegations of



constitutional error with new reliable evidence --
whether it be exculpatory scientific evidence,
trustworthy eyewitness accounts, or critica physica
evidence -- that was not presented at trial. Because
such evidenceisobvioudy unavailablein the vast
majority of cases, claims of actual innocence are
rarely successful. Even under [**866] the pre-
Sawyer regime, "in virtualy every case, the
allegation of actual innocence hasbeen summarily
rejected.” n40 The threat to judicial resources,
finality, and comity posed by claims of actual
innocenceisthus sgnificantly lessthan that posed by
clamsrelating only to sentencing.

n40 Steiker, Innocence and Federal
Habeas, 41 UCLA L. Rev. 303, 377 (1993);
seedsoid., at 377, n. 370 (collecting cases).

Of greater importance, theindividua interestin
avoidinginjusticeismost compelling in the context of
actual innocence. The quintessential miscarriage of
justiceistheexecution [*325] of apersonwhois
entirely innocent. n41 Indeed, concern about the
injustice that results from the conviction [***835]
of an innocent person has long been at the core of
our crimind justice system. That concernisreflected,
for example, inthe"fundamenta va ue determination
of our society that it is far worse to convict an
innocent manthanto let aguilty mangofree” Inre
Winship, 397 U.S 358, 372, 25 L. Ed. 2d 368, 90
S. Ct. 1068 (1970) (Harlan, J., concurring). See
aso T. Starkie, Evidence 756 (1824) ("The maxim
of thelaw is. .. that it is better that ninety-nine. . .
offenders should escape, than that oneinnocent man
should be condemned"). See generally Newman,
Beyond "Reasonable Doubt,” 68 N. Y. U. L. Rev.
979, 980-981 (1993).

n4l See, e. g., Lankford v. Idaho, 500
U.S 110, 125, 114 L. Ed. 2d 173, 111 S
Ct. 1723 (1991); Clemons v. Mississippi,

494 U.S 738, 750, n. 4, 108 L. Ed. 2d 725,
110 S Ct. 1441 (1990); Booth V.
Maryland, 482 U.S. 496, 509, n. 12, 96 L.
Ed. 2d 440, 107 S Ct. 2529 (1987); Solem
v. Helm, 463 U.S 277, 294, 77 L. Ed. 2d
637, 103 S Ct. 3001 (1983); Gardner v.
Florida, 430 U.S. 349, 357-358, 51 L. Ed.
2d 393, 97 S Ct. 1197 (1977) (plurality
opinion); Woodson v. North Carolina, 428
U.S. 280, 303-304, 305, 49 L. Ed. 2d 944,
96 S Ct. 2978 (1976) (plurality opinion of
Stewart, Powell, and STEVENS, JJ.).

[***LEdHR1E] [1E] [***LEdHR7] [7]
[***LEdHR8A] [8A] Theoverridingimportanceof
thisgreater individual interest merits protection by
imposing asomewhat less exacting standard of proof
on a habeas petitioner alleging a fundamental
miscarriage of justicethan on one alleging that his
sentenceistoo severe. Asthis Court has noted, "a
standard of proof representsan attempt to instruct
thefactfinder concerning the degree of confidence
our society thinks he should havein the correctness
of factual conclusions for a particular type of
adjudication.” In re Winship, 397 U.S at 370
(Harlan, J., concurring); see also Addington v.
Texas, 441 U.S 418,423,60 L. Ed. 2d 323,99 S
Ct. 1804 (1979). The standard of proof thusreflects
"the relative importance attached to the ultimate
decision." 1bid. Though the Sawyer standard was
fashioned to reflect the relative importance of adam
of an erroneous sentence, application of that
standard to petitioners such as Schlup would give
insufficient weight to the correspondingly greater
injustice that is implicated by a claim of actual
innocence. The [*326] paramount importance of
avoiding the injustice of executing one who is
actually innocent thus requires application of the
[***836] Carrier standard. n42



[***LEdHR1F] [1F] [***LEJdHRSB] [8B]

n42 By our references to Winship, of
course, we do not suggest that Schlup comes
before a habeas court in the same Stuation as
onewho has merely been accused of acrime,
Having been convicted by ajury of acapitd
offense, Schlup no longer hasthe benefit of
the presumption of innocence. Cf. Herrera
v. Callins, 506 U.S. at 399 (O'CONNOR,
J., concurring). To the contrary, Schlup
comes before the habeas court with astrong
-- and in the vast mgjority of the cases
conclusive -- presumption of guilt. Our
reference to Winship isintended merely to
demondratethat it isquite cons stent with our
jurisprudence to give content through a
burden of proof to the understanding that
fundamental injusticewould result fromthe
erroneous conviction and execution of an
innocent person.

[***LEdHR1G] [1G]Werecognize, asthe State
has reminded us, that in Sawyer the Court appliedits
new standard not only to the penaty phase of the
case but aso to Sawyer's responsibility for arson,
one of the elements of the offense of first-degree
murder. n43 Thisfact does not require gpplication of
the Sawyer standard to a case such as Schlup's.
Though formulated as an element of the offense of
firgt-degree murder, the arson functioned essentialy
as a sentence enhancer. That claim, therefore, is
readily distinguishable from aclaim, like the one
raised by Schlup, that the petitioner is [**867]
actually innocent. Fealty to the doctrine of stare
decisisdoesnot, therefore, preclude application of
the Carrier standard to the facts of this case. n44

n43 See Sawyer, 505 U.S at 342, n. 8,
349-350.

[***LEdJHR1H] [1H]

n44 Nor do we believe that confining
Sawyer's more rigorous standard to claims
involving digibility for thesentence of deathis
anomalous. Our recognition of the Sgnificant
difference between theinjustice that results
from an erroneous conviction and theinjustice
that results from an erroneous sentence is
reflected in our decisonsthat permit reduced
procedural protectionsat sentencing. See, e.
g., Williamsv. New York, 337 U.S 241, 93
L. Ed. 1337, 69 S Ct. 1079 (1949).

[***LEdHR1I] [1I] [***LEdHR2B] [2B]
[***LEdHR3C] [3C]Accordingly, we hold that
theCarrier "probably resulted” standard rather than
the more stringent Sawyer standard must governthe
miscarriage of justice inquiry when a petitioner
[*327] who has been sentenced to death raises a
claim of actua innocenceto avoid aprocedural bar
totheconsderation of themeritsof hiscongtitutiona
claims.

2

[***LEdHR2C] [2C] [***LEdHR3D] [3D]
[***LEdHR9A] [9A]The Carrier standard
requires the habeas petitioner to show that "a
constitutional violation has probably resulted inthe
conviction of onewhoisactudly innocent." 477 U.S
at 496. To establish the requisite probability, the
petitioner must show that it ismorelikely than not
that no reasonable juror would have convicted him
inthelight of the new evidence. The petitioner thus
isrequired to make a stronger showing than that
needed to establish prejudice. n45 At the sametime,
the showing of "more likely than not" imposes a



lower burden of proof than the "clear and
convincing" standard required under Sawyer. The
Carrier standard thusensuresthat petitioner'scase
istruly "extraordinary,"” McCleskey, 499 U.S. at
494, while still providing petitioner a meaningful
avenue by which to avoid a manifest injustice.

n45 See Srickland v. Washington, 466
U.S 668, 694, 80 L. Ed. 2d 674, 104 S Ct.
2052 (1984); United Satesv. Bagley, 473
U.S 667,682, 87 L. Ed. 2d 481, 105 S Ct.
3375 (1985) (Blackmun, J.); id., at 685
(White, J., concurring).

Carrier requiresapetitioner to show that heis
"actually innocent." As used in Carrier, actual
innocenceisclosdy related to the definition set forth
by this Court in Sawyer. To satisfy the Carrier
gateway standard, apetitioner must show that itis
more likely than not that no reasonable juror would
have found petitioner guilty beyond a reasonable
doubt.

[***LEdHR9B] [9B]Severd observations about
thisstandard arein order. The Carrier standard is
intended to focustheinquiry on actud innocence. In
assessing the adequacy of petitioner's showing,
therefore, thedistrict court isnot bound by therules
of admissibility that would govern at trial. Instead,
the emphasis on "actual innocence" allows the
reviewing tribunal also to consider the probative
force of relevant evidence [*328] that was either
excluded or unavailable a trid. Indeed, with respect
to this aspect of the Carrier standard, we believe
that Judge Friendly's description of theinquiry is
appropriate: The habeas court must make its
determination concerning the petitioner'sinnocence
"inlight of al the evidence, including that alleged to
have beenillegally admitted (but with dueregard to
any unreliability of it) and evidence tenably claimed
to have been wrongly excluded or to [***837]
have become available only after the trial." n46

n46 38 U. Chi. L. Rev., at 160.

[***LEdHRA4C] [4C] [***LEdHR9C] [9C]
[***LEdHR10] [10] [***LEdHR11] [11]
[***LEdHR12A] [12A]The consideration in
federal habeas proceedings of a broader array of
evidence does not modify the essential meaning of
"innocence." The Carrier standard reflects the
proposition, firmly established in our lega system,
that the line between innocence and guilt isdrawn
with reference to areasonable doubt. See Inre
Winship, 397 U.S 358, 25 L. Ed. 2d 368, 90 S
Ct. 1068 (1970). Indeed, even in Sawyer, with its
emphasis on eligibility for the death penalty, the
Court did not stray from the understanding that the
eligibility determination must be madewith reference
to reasonable doubt. Thus, whether a court is
assessing eligibility for the death penalty under
Sawyer, or is deciding whether a petitioner has
made the requisite showing of innocence under
Carrier, the analysis must incorporate the
understanding that proof beyond a reasonable doubt
marksthe [**868] legal boundary between guilt
and innocence. n47

[***LEdJHR12B] [12B]

n47 Actual innocence, of course, does
not require innocence in the broad sense of
having led an entirely blamelesslife. Indeed,
Schlup'ssituation providesagoodillustration.
At thetime of the crime at issuein thiscase,
Schlup was incarcerated for an earlier
offense, the sordid details of which he
acknowledged in his testimony at the
punishment phase of histrial. Such earlier
criminal activity has no bearing on whether
Schlupisactualy innocent of Dades murder.

[***LEJHR4D] [4D]As we have



explained, supra, at 313-317, Schlup'sclaim
of innocenceisfundamentally different from
theclamadvancedinHerrera. Thestandard
that we apply today, therefore, will not
foreclose the gpplication of factua innocence
to the analysis of such claims.

[*329]

[***LEdHR9D] [9D]The meaning of actual
innocence as formulated by Sawyer and Carrier
doesnot merely requireashowing that areasonable
doubt existsin the light of the new evidence, but
rather that no reasonable juror would have found the
defendant guilty. It is not the district court's
independent judgment as to whether reasonable
doubt existsthat the standard addresses; rather the
standard requires the district court to make a
probabilistic determination about what reasonable,
properly instructed jurors would do. Thus, a
petitioner doesnot meet the threshol d requirement
unless he persuades the digtrict court that, in light of
the new evidence, nojuror, acting reasonably, would
have voted to find him guilty beyond areasonable
doubt.

[***LEdHR1J] [1]] [***LEdHR13] [13]We
note finally that the Carrier standard requires a
petitioner to show that itismorelikely than not that
"no reasonable juror” would have convicted him.
The word "reasonable” in that formulation is not
without meaning. It must be presumed that a
reasonable juror would consider fairly all of the
evidence presented. It must aso be presumed that
such a juror would conscientiously obey the
ingtructions of thetrid court requiring proof beyond
areasonable doubt. n48

[***LEdHR1K] [1K]

n48 THE CHIEF JUSTICE suggests that
the Carrier standard is"aclassic mixing of

apples and oranges." Post, at 339. That
standard, however, is no more a mixing of
apples and oranges than is the standard
adopted by the Court in Sawyer. See
Sawyer, 505 U.S at 336 (requiring that
petitioner show "by clear and convincing
evidence that, but for a constitutiona error,
no reasonable juror would have found the
petitioner eligible for the death penalty").
Thoughitistruetha "'morelikely than not" is
a"quintessential chargeto afinder of fact,”
pogt, at 339, that isequaly true of the"clear
and convincing evidence" component of the
Sawyer formulation. Thereisthus no reason
to believe that the Carrier standard is any
morelikely than the Sawyer sandardtobe"a
source of confusion.” Post, at 339.

Nor do we accept THE CHIEF
JUSTICE's description of the Carrier
standard asa"hybrid." Post, at 339. Finders
of fact are often called upon to make
predictions about the likely actions of
hypothetical "reasonable” actors. Thus, the
application of "more likely than not" to the
habesas court's assessment of the actions of
reasonable jurors is neither illogical nor
unusual.

[*330] [***838]

[***LEdHR14A] [14A] [***LEdHR15A]
[15A]Though the Carrier standard requires a
substantial showing, itisby no meansequivaent to
the standard of Jacksonv. Virginia, 443 U.S 307,
61 L. Ed. 2d 560, 99 S Ct. 2781 (1979), that
governsreview of claims of insufficient evidence.
The Jackson standard, which focuses on whether
any rationd juror could have convicted, looks to
whether there is sufficient evidence which, if
credited, could support the conviction. The Jackson
standard thus differsin at least two important ways
fromthe Carrier standard. First, under Jackson, the



assessment of thecredibility of witnessesisgenerdly
beyond the scope of review. In contrast, under the
gateway standard we describe today, the newly
presented evidence may indeed cdll into question the
credibility of thewitnesses presented &t trid. In such
acase, the habeas court may have to make some
credibility assessments. Second, and more
fundamentally, thefocusof theinquiry isdifferent
under Jackson than under Carrier. Under Jackson,
the use of theword "could" focusesthe inquiry on
the power of thetrier of fact to reach itsconclusion.
Under Carrier, the use of theword "would" focuses

the inquiry on the likely behavior of the trier of fact.

[***LEdHR14B] [14B] [***LEdHR15B]
[15B]Indeed, our adoption of the phrase "more
likely than not" reflects this distinction. Under
Jackson, the question whether the trier of fact has
power to make afinding of guilt requiresabinary
response: Either the trier of fact has power as a
matter of law or it does not. Under Carrier, in
contrast, the habeas court must consider what
reasonabletriers of fact arelikely to do. Under this
probabilistic inquiry, it makes senseto [**869]
have a probabilistic standard such as"more likely
than not." n49 Thus, though under Jackson the mere
existence of sufficient evidenceto convict would be
determinative of petitioner'sclaim, that is not true
under Carrier.

[***LEJHR14C] [14C]

n49 The"clear and convincing” standard
adopted in Sawyer reflects this same
understanding of the relevant inquiry.

[*331]

[***LEdHR3E] [3E]Webdievethat the Eighth
Circuit's erroneous application of the Sawyer
standard below illustrates this difference. In
determining that Schlup had failed to satisfy the

Sawyer standard, the magjority noted that "two
prison officials, who were eyewitnesses to the
crime, positively identified Mr. Schlup asone of the
three perpetrators of the murder. Thisevidencewas
clearly admissibleand sandsunrefuted except to the
extent that Mr. Schlup now questionsitscredibility.”
11 F.3d at 741.

The majority then continued:

"Evenif we disregard the source of the
new evidence, the eleventh-hour
nature of the information, and a
presentation coming almost Six years
after thetrid; it issmply not possible
to say that the appellant has shown by
clear and convincing evidence that but
fora [***839] conditutional error no
reasonablejury would have found him
guilty." 1bid.

[***LEJHR3F]  [3F] [***LEdHR14D]
[14D]However, Schlup's evidence includes the
sworn statements of several eyewitnesses that
Schlup was not involved in the crime. Moreover,
Schlup has presented statements from Green and
Faherty that cast doubt on whether Schlup could
have participated in the murder and still arrived at
the dining room 65 seconds before the distress call
wasreceived. Those new statementsmay, of course,
beunreliable. But if they aretrue -- asthe Court of
Appeals assumed for the purpose of applying its
understanding of the Sawyer standard -- it surely
cannot besaid that ajuror, conscientioudy following
the judge's instructions requiring proof beyond a
reasonable doubt, would vote to convict. Under a
proper application of either Sawyer or Carrier,
petitioner's showing of innocenceisnot insufficient
solely becausethetrial record contained sufficient
evidence to support the jury's verdict.



[***LEdJHR3G] [3G] [***LEdHR16] [16]In
this case, the application of the Carrier standard
arisesin the context of arequest for an evidentiary
hearing. In applying the Carrier standard to such a
request, the District [*332] Court must assessthe
probativeforce of the newly presented evidencein
connection with the evidence of guilt adduced at
tria. Obvioudy, the court is not required to test the
new evidence by astandard gppropriate for deciding
amoationfor summary judgment. Cf. Agostov. INS
436 U.S. 748, 756, 56 L. Ed. 2d 677, 98 S. Ct.
2081 (1978) ("[A] district court generally cannot
grant summary judgment based on its assessment of
the credibility of theevidence presented"); Anderson
v. Liberty Lobby, Inc., 477 U.S. 242, 249, 91 L.
Ed. 2d 202, 106 S Ct. 2505 (1986) ("At the
summary judgment stage thejudge'sfunctionisnot
himself to weigh the evidence and determine the
truth of the matter but to determine whether thereis
agenuineissuefor trid"). Instead, the Court may
consider how thetiming of the submission and the
likely credibility of the affiants bear on the probable
reliability of that evidence.

Because both the Court of Appeals and the
District Court evaluated the record under an
improper standard, further proceedings are
necessary. The fact-intensive nature of the inquiry,
together with the District Court's ability to take
testimony from the few key witnessesif it deemsthat
course advisable, convinces us that the most
expeditious procedureisto order that the decision of
the Court of Appeals be vacated and that the case
be remanded to the Court of Appeals with
instructions to remand to the District Court for
further proceedings consistent with this opinion.

It isso ordered.
CONCURBY: O'CONNOR

CONCUR:
JUSTICE O'CONNOR, concurring.

| write to explain, in light of the dissenting
opinions, what | understand the Court to decide and
what it does not. [**870]

The Court holdsthat, in order to havean abusve
or successive habeas claim heard on the merits, a
petitioner who cannot demonstrate cause and
prejudice "must show that itismore likely than not
that no reasonable juror would have convicted him”
inlight of newly discovered evidence [***840] of
innocence. Ante, at 327. Thisstandard is [*333]
higher than that required for prejudice, which
requires only "areasonable probability that, absent
the errors, the factfinder would have had a
reasonabl e doubt respecting guilt,” Strickland v.
Washington, 466 U.S 668, 695, 80 L. Ed. 2d 674,
104 S Ct. 2052 (1984). Instead, a petitioner does
not pass through the gateway erected by Murray v.
Carrier, 477 U.S 478,91 L. Ed. 2d 397, 106 S
Ct. 2639 (1986), if the didtrict court believesit more
likely than not that there is any juror who, acting
reasonably, would have found the petitioner guilty
beyond a reasonable doubt. And the Court's
standard, which focuses the inquiry on the likely
behavior of jurors, issubstantively different fromthe
rationality standard of Jackson v. Virginia, 443
U.S 307, 61 L. Ed. 2d 560, 99 S. Ct. 2781
(1979). Jackson, which emphasizesthe authority of
the fact-finder to make conclusions from the
evidence, establishes a standard of review for the
sufficiency of record evidence -- a standard that
would be ill suited as a burden of proof, see
Concrete Pipe & Products of Cal., Inc. v.
Construction Laborers Pension Trust for
Southern Cal., 508 U.S 602, 624-626, 124 L. Ed.
2d 539, 113 S Ct. 2264 (1993). The Court today
does not sow confusion in the law. Rather, it
properly balances the dictates of justice with the
need to ensure that the actual innocence exception
remainsonly a"'safety valve for the 'extraordinary
case," Harrisv. Reed, 489 U.S. 255, 271, 103 L.
Ed. 2d 308, 109 S Ct. 1038 (1989)
(O'CONNOR, J., concurring).



Moreover, the Court does not, and need not,
decide whether the fundamental miscarriage of
justice exception is adiscretionary remedy. Itisa
paradigmatic abuse of discretion for acourt to base
itsjudgment on an erroneous view of the law. See
Cooter & Gell v. Hartmarx Corp., 496 U.S. 384,
405, 110 L. Ed. 2d 359, 110 S. Ct. 2447 (1990).
Having decided that the district court committed
legd error, and thus abused its discretion, by relying
on Sawyer v. Whitley, 505 U.S 333, 120 L. Ed.
2d 269, 112 S, Ct. 2514 (1992), instead of Murray
v. Carrier, supra, the Court need not decide the
question -- neither argued by the parties nor passed
upon by the Court of Appeals -- whether abuse of
discretion is the proper standard of review. In
reversing the judgment of the Court [*334] of
Appedls, therefore, the Court does not disturb the
traditiond discretion of didrict courtsinthisarea, nor
doesit speak to the standard of appellatereview for
such judgments.

With these observations, | join the Court's
opinion.

DISSENTBY: REHNQUIST; SCALIA

DISSENT:

CHIEF JUSTICE REHNQUIST, with whom
JUSTICE KENNEDY and JUSTICE THOMAS
join, dissenting.

The Court decides that the threshold standard
for ashowing of "actual innocence" in asuccessive
or abusive habeas petition isthat set forth in Murray
v. Carrier, 477 U.S 478,91 L. Ed. 2d 397, 106 S
Ct. 2639 (1986), rather than that set forth in Sawyer
v. Whitley, 505 U.S. 333, 120 L. Ed. 2d 269, 112
S Ct. 2514 (1992). For reasons which | later set
out, | believe the Sawyer stlandard should be gpplied
to claims of guilt or innocence as well as to
challenges to a petitioner's sentence. But, more
importantly, | believe the Court's exegesis of the
Carrier standard both waters down the standard

suggested inthat case, [***841] and will inevitably
create confusion in the lower courts.

On February 3, 1984, three white inmates
attacked and killed a black inmate named Arthur
Dade. At trid, testimony by Sergeant Roger Howers
and Officer John Maylee indicated that inmate
Rodnie Stewart threw acontainer of steaming liquid
into Dade'sface, petitioner jumped on Dade's back
rendering him defenseless, and inmate Robert
O'Neal proceeded to stab Dade to death.
Petitioner'stria counsel attempted to discredit both
eyewitnessidentifications. Asto Sergeant Flowers,
counsel argued that Flowers had brought avisitor
into petitioner's cell less than an hour before the
stabbing, and therefore, Flowers had Schiup "on the
brain." Trial Tr. 493-494. Trial counsel [**871]
attempted to discredit Officer Maylegsidentification
by arguing that Mayleewastoo far from the sceneto
properly view the incident. Through discovery,
petitioner'strial counsel uncovered avideotapein
which petitioner is the first inmate to enter the
cafeteria. One minute and five seconds after
petitioner [*335] entersthe cafeteria, agroup of
guards run out in apparent response to a distress
call. Twenty-six seconds later, O'Neal is seen
entering the cafeteria. Petitioner's trial counsel
argued that the videotape established that petitioner
could not have committed the murder becausethere
wasinaufficient timefor himto committhe crime and
arrive at the cafeteria one minute and five seconds
prior tothe distress call. Petitioner'stria counsel
al so presented two alibi withesseswho testified that
petitioner had walked in front of them to the cafeteria
without incident.

Thejury considered this conflicting evidence,
determined that petitioner'sstory wasnot credible,
and convicted him of capital murder. During the
sentencing component of trial, the prosecution
presented evidence that there were two statutory
aggravatingfactorsthat warranted imposition of the
death pendlty: petitioner committed themurder ina
place of lawful confinement, and petitioner had a



substantial history of serious assaultive criminal
convictions. Asto the second aggravating factor, the
prosecution presented testimony that for two weeks,
petitioner had brutally beaten, tortured, and
sodomized a cellmate in a county jail. The
prosecution al so presented testimony that petitioner
was convicted of aggravated assault for dlitting a
cellmate'sthroat. On cross-examination, petitioner
presented hisversion of the prior incidents. Thejury
congdered thisevidence, rg ected petitioner'sstory,
and returned a sentence of death.

On appeal, the Missouri Supreme Court
affirmed petitioner's conviction and desth sentence.
Petitioner then filed state collateral proceedings
claiming, among other things, that histrial counsel
wasineffectivefor failingto present additional dibi
witnesses and for failing to investigate fully the
circumstances of the murder. The Missouri Circuit
Court determined that petitioner'scounsel provided
effective assistance of counsel. The Missouri
Supreme Court affirmed thedenid of postconviction
relief.

[*336] Petitioner then filed hisfirst federal
habeas petition claiming that histrial counsel was
ineffective at both the guilt and penaty phases of
trid. Though he previoudy refused toidentify Randy
Jordan asthe dleged third participant in the murder,
petitioner faulted histrial counsel [***842] for
failing to call Randy Jordan as awitness. n1 The
District Court denied relief. A pand of the Court of
Appeals for the Eighth Circuit concluded on the
merits that petitioner's trial counsel had not been
ineffective at the guilt or pendty phases of tria. n2
Petitioner sought review of the panel'sdecision by
the en banc court. No Eighth Circuit judge
guestioned the panel's conclusion that petitioner's
tria counsel provided effective ass stance of counsd
during the guilt phase of trial.

nl The Missouri Circuit Court found that
"defense counsel did not interview Randy

Jordan, whom Petitioner now alegeswasthe
third participant in themurder with which the
Petitioner was charged, because the
Petitioner while maintaining someone else
committed the actsattributed to him, refused
to give the name of that person to his
counsel." Schlup v. Delo, Respondent's
Exhibit J, pp. 49-50.

n2 Senior Circuit Judge Heaney took
issueonly withthemajority'sconclusion that
petitioner's trial counsel had rendered
effective assistance at the penalty phase of
trial. Cf. Schlup v. Armontrout, 941 F.2d
631, 642 (1991) (" disagree with the court's
conclusion that Schlup was not prejudiced by
hiscounsd'sineffectiveness during the pendty
phase") (dissenting opinion).

Petitioner filed asecond federal habeas petition,
agandamingtha histrid counsd wasineffective at
both the guilt and penalty phases of trid. Petitioner
supplemented thisfiling with an affidavit from a
former inmate, John Green. Green'saffidavit related
tothetiming of thedistresscall. In hismost recent
statement, Green sworethat Sergeant Flowers"was
on hisway to break up thefight when hetold meto
cal base. | immediately went into the office, picked
up the phone, and called base." App. 122. n3Under
[**872] [*337] thistiming sequence, petitioner
submitted that he "had produced proof, which could
not have been fabricated, that the call to which the
guards[in the cafeterial responded came seconds
after the stabbing." Id., at 100-101. Further,
petitioner claimed that "Green's testimony thus
makesitimpaossible, under any view of theevidence,
for Schlup to have participated in Dade'smurder: for
thirty secondsto aminute beforethe distresscall, the
videotape plainly showsLloyd Schlupinthe prison
dining room, quietly getting his lunch.” Brief for
Petitioner 12. Thus, petitioner's claim of "actual
innocence" depends, in part, on the assumption that
the officers in the cafeteria responded to Green's



distress call "within seconds’ of Dade hitting the
ground. n4

n3 On the day of theincident Green told
prisoninvestigatorsthat he had not observed
the murder. At Stewart'strial, while under
oath, Green testified that he saw no actual
fight take place and made no mention of his
call to base. App. 140. Green now also
swears that he "caled base . . . within
seconds of Dade hitting the ground.” 1d., at
123.

n4 One problem with thistheory isthat
O'Neal, an undisputed participant in the
murder, entered the cafeteria 26 seconds
after the guards responded to the distress call.
Asrespondent explained at ord argument: "If
you believe that [Green] radioed in
immediately upon thetimeof the body faling
... then you look at the videotape, and there
isonly 26 seconds between thetimethat that
call was supposedly made by Green and the
time that O'Neal comes into the cafeteria
downgtairs, and dl of theevidenceinthiscase
showsit'simpossiblefor ONed, theadmitted
murderer . . . to have run down, . . . broken
awindow, thrown the knife out the window,
come back, washed hishands. . . and gone
down to the cafeteria, if you hold Green's
present statement as controlling, the
murder never occurred.” Tr. of Oral Arg.
30-31 (emphasisadded). Thus, asthe Court
acknowledges, ante, at 8, n. 17, therewasa
delay between the time of the murder and the
timethat the guardsin the cafeteriaresponded
to the distress call.

The District Court denied petitioner's second
habeas petition without conducting an evidentiary
hearing. [***843] While on appeal, petitioner
supplemented his habeas petition with an additiona

affidavit from Robert Faherty, aformer prison guard
who previoudy tedtified at petitioner'strid. A divided
panel of the Eighth Circuit applied the Sawyer
standard to petitioner's gateway claim of "actual
innocence" and determined that petitioner failed to
meet that standard. The Eighth Circuit denied
rehearing en banc. We granted certiorari to
determine when, absent ashowing of cause [*338]
and prejudice, a district court may consider the
meritsof an abusive or successive habeas petition.
511 U.S 1003 (1994).

In Kuhlmann v. Wilson, 477 U.S 436, 91 L.
Ed. 2d 364, 106 S Ct. 2616 (1986), the Court
examined when afederal court could entertain a
successive habeas petition. A plurdity of the Court
determined that the "'ends of justice™ required a
district court to entertain the merits of an otherwise
defaulted petition wherethe prisoner supplemented
his constitutional claim with a showing of factual
innocence. Id., at 454. After citing Judge Friendly's
definition of factual innocence, the plurality
summarily determined that the District Court should
not have entertained Wil son's petition because the
evidence of guilt in his case had been "'nearly
overwhelming.” Id., at 455.

InCarrier, the Court determined that afederal
court could not review a procedurally defaulted
habeas petition unlessthe petitioner demonstrated
both cause for the default as well as prejudice
resulting from the constitutional error. 477 U.S at
492. n5 The Carrier Court, however, left open the
possibility that in atruly extraordinary case, afederd
habeas court might excuse a failure to establish
causeand pregjudicewhere™aconditutiond violaion
has probably resulted in the conviction of onewhois
actually innocent." Ante, at 327, quoting477 U.S,
at 496 (emphasis added).

n5 The Court explicitly rejected the
contention that " cause need not be shown if
actua prgjudice is shown," even where the



condtitutiond claims"caledinto question the
reliability of an adjudication of legal guilt."
477 U.S at 495 (emphasis added); see also
Engle v. Isaac, 456 U.S 107, 129, 71 L.
Ed. 2d 783, 102 S Ct. 1558 (1982).

In Sawyer, we described in some detail the
showing of actua innocencerequired when ahabeas
petitioner bringsan otherwiseabusive, successve, or
procedurally defaulted clam challenging the
imposition of hisdegath sentence, rather than hisguilt
of thecrime. 505 U.S at 339-347. [**873] There
the Court emphasized that innocence of the death
penalty, [*339] like its ""actua innocence™
counterpart, is"avery narrow exception,” andthat in
order to be "workable it must be subject to
determination by relatively objective sandards.” 1d.,
at 341. Thus, we concluded that ahabeas petitioner
who challenged his sentence in an otherwise
defaulted petition must show "by clear and
convincing evidencethat but for congtitutiona error,
no reasonable juror would [have found the
petitioner] eigiblefor the death pendty.” [***844]
Id., at 348.

We have never until today had to smilarly flesh
out the standard of "actua innocence” in the context
of a habeas petitioner claiming innocence of the
crime. Thus, | agree that the question of what
threshold standard should governisan open one. As
| have said earlier, | disagree with the Court's
conclusion that Carrier, and not Sawyer, provides
the proper standard. But far moretroubling than the
choice of Carrier over Sawyer isthe watered down
and confusing version of Carrier which isserved up
by the Court.

Asthe Court notes, to satisfy Carrier ahabeas
petitioner must demonstrate that "'a constitutional
violation has probably resulted in the conviction of
onewho isactudly innocent.” Ante, at 327 (quoting
Carrier, supra, at 496). The Court informs usthat
ashowing of "actual innocence” requires ahabeas
petitioner to "show that itismorelikely than not that

no reasonablejuror would have convicted himinthe
light of the new evidence." Ante, at 327. But thisis
aclassic mixing of gpplesand oranges. "Morelikely
thannot" isaquintessentia chargeto afinder of fact,
while " no reasonablejuror would have convicted him
in the light of the new evidence" is an equally
quintessential conclusion of law similar to the
standard that courts constantly employ in deciding
motionsfor judgment of acquittal in criminal cases.
The hybrid which the Court serves up isbound to be
asource of confusion. Because new evidence not
presented at trial will dmost dwaysbeinvolvedin
theseclaimsof actual innocence, thelega standard
for judgment of acquittal cannot [*340] be bodily
transposed for the determination of "actual
innocence,” but the sensible course would be to
modify that familiar standard, seeinfra, at 341-342,
rather than to create a confusing hybrid.

In the course of elaborating the Carrier
standard, the Court takes pains to point out that it
differsfrom the standard enunciated in Jackson v.
Virginia, 443 U.S 307, 61 L. Ed. 2d 560, 99 S
Ct. 2781 (1979), for review of the sufficiency of the
evidenceto meet the congtitutional standard of proof
beyond a reasonable doubt. Under Jackson, "the
relevant question is whether, after viewing the
evidence in the light most favorable to the
prosecution, any rational trier of fact could have
found the essentiad elements of the crime beyond a
reasonable doubt." Id., at 319. This standard
requires a solely retrospective analysis of the
evidence considered by the jury and reflects a
healthy respect for thetrier of fact's"responghility .
.. toresolve conflictsin the testimony, to weigh the
evidence, andto draw reasonableinferencesfrom
basic facts to ultimate facts." 1bid.

The Court fails to acknowledge expressly the
similaritiesbetween the standard it has adopted and
the Jackson standard. A habeas court reviewing a
claim of actua innocence does not write on aclean
date. Cf. Barefoot v. Estelle, 463 U.S. 880, 887,
77 L. Ed. 2d 1090, 103 S Ct. 3383 (1983)



("Federd courtsare not forumsinwhich torelitigate
state trials"); Herrera v. Collins, 506 U.S. 390,
416, 122 L. Ed. 2d 203, 113 S. Ct. 853 (1993)
("In state criminal proceedings the tria is the
paramount event for determining the guilt or
innocence  [***845] of the defendant");
Wainwright v. Sykes, 433 U.S 72, 90, 53 L. Ed.
2d 594, 97 S Ct. 2497 (1977) ("Society's
resources have been concentrated at [the Satetrial]
in order to decide, within the limits of human
fdlibility, the question of guilt or innocence of one of
itscitizens"). Therefore, asthe Court acknowledges,
apetitioner making aclaim of actua innocence under
Carrier falls short of satisfying his burden if the
reviewing court determinesthat any juror reasonably
would have found petitioner guilty of the crime. See
ante, at 329; cf. Jackson, supra, at 318-319.

[**874] [*341] Thestuation presented by a
claim of actua innocencein afedera habeas petition
isobvioudy different from that presented in Jackson
because the habeas court analyzing an "actual
innocence” clamisfaced with abody of evidence
that has been supplemented since the origind trial.
Thereviewing court must somehow predict the effect
that this new evidence would have had on the
deliberationsof reasonablejurors. It must necessarily
weigh thisnew evidence in some manner, and may
need to make credibility determinations as to
witnesses who did not appear before the original
jury. Thisnew evidence, however, isnot alicense
for the reviewing court to disregard the
presumptively proper determination by the origina
trier of fact.

| think the standard enunciated in Jackson,
properly modified because of the different body of
evidencethat must be considered, faithfully reflects
the language used in Carrier. The habeas judge
shouldinitidly consder themationonthebasisof the
written submissions made by the parties. Asthe
Court suggests, habeas courtswill be ableto resolve
the great majority of "actual innocence” claims
routingly without any evidentiary hearing. Seeante,

at 324. Thisfact isimportant because, aswe noted
in Sawyer: "In the every day context of capital
pendty proceedings, afederd didtrict judgetypically
will be presented with a successive or abusive
habeas petition afew days before, or even on the
day of, a scheduled execution, and will have only a
limited time to determine whether a petitioner has
shownthat hiscasefdlswithin the'actua innocence
exceptionif suchaclamismade.” 505U.S at 341
(footnote omitted).

But in the highly unusua case wherethe district
court believeson the basis of written submissions
that the necessary showing of "actual innocence”
may be made out, it should conduct a limited
evidentiary hearing at which the affiants whose
testimony the court believes to be crucia to the
showing of actua innocence are present and may be
cross-examined asto veracity, reliability, and al of
theother [*342] dementsthat affect theweight to
be given the testimony of awitness. After such a
hearing, the district court would be in as good a
position as possible to make the required
determination asto the showing of actua innocence.

The present state of our habeasjurisprudence is
lessthanided initscomplexity, but today'sdecision
needlesdy addsto that complexity. | believethat by
adopting the Sawyer standard both for attacks on
the sentence and on thejudgment of conviction, we
would take astep in the direction of smplifying this
jurisprudence. See Keeney v. Tamayo-Reyes,
$=P1391-846 504 U.S. 1, 10, 118 L. Ed. 2d 318,
112 S Ct. 1715 (1992) (noting the importance of
uniformity inthelaw of habeas corpus). The Sawyer
standard strikes the proper balance among the
State'sinterest in finality, McCleskey v. Zant, 499
U.S 467, 491-492, 113 L. Ed. 2d 517, 111 S Ct.
1454 (1991), the federal courts respect for
principles of federalism, see, e. g., Teaguev. Lane,
489 U.S 288, 309, 103 L. Ed. 2d 334, 109 S. Ct.
1060 (1989) (pluraity opinion), and "the ultimate
equity on the prisoner's side -- a sufficient showing
of actual innocence," Withrow v. Williams, 507



U.S 680, 700, 123 L. Ed. 2d 407, 113 S Ct. 1745
(1993) (O'CONNOR, J., concurring in part and
dissenting in part). The Court of Appeals fully
analyzed petitioner's new evidence and determined
that petitioner fell way short of "'showing by clear
and convincing evidence [that] no reasonable juror
would find him [guilty of murder].™ 11 F.3d 738,
743 (CA8 1993) (quoting Sawyer, supra, at 348).
| agree and therefore would affirm.

But if we are to adopt the Carrier standard, it
should not bethe confusing exegesis of that standard
contained in the Court'sopinion. It should be based
onamodified version of Jacksonv. Virginia, with
aclearly defined areain which thedigtrict court may
exerciseitsdiscretionto hold an evidentiary hearing.

JUSTICE SCALIA, with whom JUSTICE
THOMAS joins, dissenting.

A federa statute entitled "Finaity of
Determination” -- to befound at § 2244 of Title 28
of the United States Code -- [*343] specifically
addresses the problem of second and subsequent
petitionsfor thewrit of habeas corpus. The reader of
today'sopinionwill beunencumbered [**875] with
knowledge of thislaw, sSinceit isnot there discussed
or quoted, and indeed is only cited en passant. See
ante, at 318, 320. Rather than asking what the
statute says, or even what we have said the statute
says, the Court asks only what isthe fairest sandard
to gpply, and answersthat question by looking to the
various semicons stent standards articulated in our
most recent decisions-- minutely parsing phrases,
and seeking shades of meaning in the interstices of
sentences and words, asthough adiscursvejudicia
opinion were astatute. | would proceed differently.
Withinthevery broad limits set by the Suspension
Clause, U.S. Congt., Art. |, 8 9, cl. 2, the federal
writ of habeas corpusisgoverned by satute. Section
2244 controlsthis case; the dispogition it announces
isplain enough, and our decisions contain nothing
that would justify departurefromthat plain meaning.

Section 2244(b) provides:

"When after an evidentiary hearing on
themeritsof amateria factual issue, or
after ahearing on the meritsof anissue
of law, apersonin custody pursuant to
thejudgment of aState court hasbeen
denied by a court of the United States
or a justice or judge of the United
States release from custody or other
remedy on an application for awrit of
habeas corpus, a subsequent
application for awrit of habeas corpus
in behalf of such person need not be
entertained by a court of the United
States or a justice or judge of the
United States unless the application
alegesand is predicated on afactual
or other ground not adjudicated on
[***847] the hearing of the earlier
application for thewrit, and unlessthe
court, justice, or judgeis satisfied that
the applicant has not on the earlier
application deliberately withheld the
newly asserted ground or otherwise
abused the writ."

[*344] A long sentence, but not adifficult one.
A federal district court that receives a second or
subsequent petition for the writ of habeas corpus,
when aprior petition has been denied on the merits,
"need not . . . entertain” (i. e,, may dismiss) the
petition unlessit is neither (to use our shorthand
terminology) successive nor abusive. See also
Habeas Corpus Rule9(b) ("A second or successive
petition may be dismissed if thejudgefindsthat it
fallstoalegenew or different groundsfor relief . .
."). Today, however, the Court obliquely but
unmistakably pronounces that a successive or
abusive petition must be entertained and may not be
dismissed so long as the petitioner makes a
sufficiently persuasiveshowingthat a"fundamental
miscarriage of justice" has occurred. Ante, at 316



("If apetitioner such as Schlup presents [adequate]
evidence of innocence. . . the petitioner should be
alowed to passthrough the gateway and argue the
merits'); ante, at 319-321. n1 That conclusion flatly
contradicts the statute, and is not required by our
precedent.

nl The claim that "the Court does not,
and need not, decidewhether thefundamentd
miscarriage of justice exception is a
discretionary remedy,” ante, at 333
(O'CONNOR, J., concurring), is not in my
view an accurate description of what the
Court's opinion says. Of course the
concurrence's merely making the dlaim causes
it to be an accurate description of what the
Court today holds, snce the narrower ground
taken by one of the Justices comprising a
five-Justice mgjority becomes the law.
Marks v. United States, 430 U.S 188, 193,
51 L. Ed. 2d 260, 97 S Ct. 990 (1977).

Our earliest cases, from an erabefore Congress
legislated rules to govern the finality of habeas
adjudication, held that successive or abusive
petitionswere "to be disposed of in the exercise of
asound judicial discretion guided and controlled by
acondderation of whatever hasarationa bearingon
the propriety of the discharge sought,” and that
when weighing those congderationsthe district court
could give "controlling weight” to "aprior refusa to
discharge on alike application." Salinger v. Loisd,
265 U.S 224, 231, 68 L. Ed. 989, 44 S. Ct. 519
(1924) (successivepetition); [*345] seealsoWong
Doo v. United States, 265 U.S. 239, 240-241, 68
L. Ed. 999, 44 S Ct. 524 (1924) (abusive petition).
In Salinger the Court particularly noted: "Herethe
prior refusal to discharge [the prisoner] was by a
court of coordinatejurisdiction and wasaffirmedin
aconsdered opinion by aCircuit Court of Appedls.
Had the District Court disposed of the later
aoplications on that ground, its discretion would have

been well exercised and we should sustain [**876]
its action without saying more." 265 U.S at 232.
Section 2244 is no more and no less than a
codification of this approach. It is one of the
disheartening ironies of today's decision that the
Court not merely disregardsastatute, but indoing so
denies district judges the very discretion that the
Court itsdlf freely entrusted to them before Congress
spoke.

In 1948 Congress for the first time addressed
the problem of repetitive petitions by enacting the
predecessor [***848] of the current § 2244,
which provided as follows:

"No circuit or district judge shall be
required to entertain an gpplication for
awrit of habeas corpusto inquireinto
the detention of aperson pursuant toa
judgment of a court of the United
States, or of any State, if it appears
that thelegality of such detention has
been determined by ajudge or court of
theUnited Statesonaprior gpplication
for awrit of habeas corpus and the
petition presents no new ground not
theretofore presented and determined,
and the judge or court is satisfied
that the ends of justice will not be
served by such inquiry." 28 U.SC. §
2244 (1964 ed.) (emphasis added).

Thisprovision wasconstrued in Sandersv. United
Sates, 373 U.S 1, 10 L. Ed. 2d 148, 83 S Ct.
1068 (1963), and (with unimpeachablelogic) was
held to mean that " controlling weight may begivento
denial of a prior application for federal habeas
corpus [under 28 U.SC. § 2254] only if (1) the
sameground presented in the subsequent gpplication
was determined adversdly to the applicant on the
prior gpplication, (2) the prior determination wason



[*346] themerits, and (3) theendsof justicewould
not be served by reaching the merits of the
subsequent application.” 1d., at 15. Thus, there
gppeared for thefirst timein our decisonsthenotion
that a habeas court has "the duty” to reach the
merits of asubsequent petition "if theends of justice
demand,” id., at 18-19 -- and it appeared for the
perfectly good reason that the statute, as then
written, imposed such aduty. And even asto that
duty the Sanders Court added a"fina qudification”

that the Court today would do well to remember:

"Theprinciplesgoverning. . . denid of
ahearing on asuccessive application
are addressed to the sound discretion
of thefederd tria judges. Theirsisthe
major responsibility for the just and
sound administration of the federal
collateral remedies, and theirs must be
the judgment as to whether a second
or successive application shall be
denied without consideration of the
merits." 1d., at 18.

Three years after Sanders, however, Congress
amended 8§ 2244 to establish different finality rules
for federal prisoner petitions (filed under § 2255)
and state prisoner petitions (filed under § 2254).
Section 2244(a), which addresses petitions by
federd prisoners, retainsthe"endsof justice’ proviso
from the old statute; but § 2244(b) omitsit, thus
restricting the district courts obligation to entertain
petitions by state prisoners to cases where the
petitionisneither successve nor abusive. Onemight
have expected that thisnot-so-subtle changeinthe
satutewould change our interpretation of it, and that
we would modify Sanders by holding that adistrict
court could exerciseitsdiscretion to give controlling
weight to the prior denial -- which was of course
precisely what Salinger envisioned.

Y et when the new version of § 2244(b) was
first construed, in Kuhlmann v. Wilson, 477 U.S.

436,91 L. Ed. 2d 364, 106 S Ct. 2616 (1986), a
plurality of the Court announced that it would
"continue to rely on [***849] the [*347]
reference in Sandersto the 'ends of justice,™ 477
U.S at 451, and concluded that "the'ends of justice
require federal courts to entertain [successive]
petitions only where the prisoner supplements his
congtitutional claim with a colorable showing of
factual innocence.” 1d., at 454. That conclusion
contai nstwo complementary propositions. Thefirst
isthat a habeas court may not reach the merits of a
barred claim unless actua innocenceis shown; this
wasthe actua judgment of the opinion (one cannot
say the holding, since the opinion was a mere
plurality). Seeid., at 455 (stating that the District
Court and Court of Appeals should have dismissed
the successive petition because [**877] the
petitioner's claim of innocence was meritless). The
second is that a habeas court must hear a claim of
actud innocence and reach the merits of the petition
if the claim is sufficiently persuasive; thiswasthe
purest dictum. It isthe Court's prerogative to adopt
that dictum today, but to adopt it without andysis, as
though it were binding precedent, will not do. The
Kuhlmann plurality opinion lacksformal status as
authority, and, asdiscussed below, no holding of this
Court bindsustoit. A decisonto follow it must be
justified by reason, not simply asserted by will.

Andif reesons areto be given, judtification of the
Kuhlmann opinion will befound difficult indeed.
The plurdity'scentrd theory isthat "the permissive
language of § 2244(b) gives federal courts
discretion to entertain successive petitions under
some circumstances,” so that "unless [the] 'rare
instances [in which successive petitions will be
entertained] areto beidentified by whim or caprice,
district judges must be given guidance for
determining whento exercisethelimited discretion
granted them by § 2244(b)." See477 U.S at 451.
What the plurality then proceedsto do, however, is
not to "guide" the discretion, but to eliminate it
entirely, dividing the entire universe of successive



and abusive petitions into those that must not be
entertained (wherethereisno showing of innocence)
and those that must be entertained (where [*348]
there is such a showing). This converts a statute
redolent of permissveness (“need not entertain®) into
arigid command. n2

N2 The present case does not, of course,
present the question whether the Kuhlmann
pluraity waswrong to identify a category of
petitions that must not be entertained -- a
dispogition that isat least compatiblewith the
text of § 2244(Db).

The Kuhlmann plurality's concern about
caprice is met -- as it is met for al decisions
committed by law to thediscretion of lower courts--
by applying traditional "abuse-of-discretion”
standards. A judge who dismisses a successive
petition because he misconcelves some question of
law, because he deteststhe petitioner'sreligion, or
because he would rather play golf, may be reversed.
A judgewho dismissesasuccessive petition because
it isthe petitioner's twenty-second, rather than his
second, becauseits "only purposeisto vex, harass,
or delay," Sanders, supra, at 18, or because the
congtitutional claimscan be seen to befrivolouson
the face of the papers -- for any of the numerous
considerationsthat have"arational bearing onthe
propriety of the discharge sought,” Salinger,
[***850] 265 U.S at 231 (emphasis added) --
may not be commanded to reach the merits because
"the ends of justice” require. Here as elsewherein
thelaw, to say that adigtrict judge may not abuse his
discretionismerdly to say that the actionin question
(dismissing a successive petition) may not be done
without considering relevant factorsand giving a
"judtifying reason,” Foman v. Davis, 371 U.S 178,
182, 9 L. Ed. 2d 222, 83 S Ct. 227 (1962). See
also American Dredging Co. v. Miller, 510 U.S,
443, 455, 127 L. Ed. 2d 285, 114 S Ct. 981
(1994). It isafailure of logic, and an arrogation of

authority, to "guide” that discretion by holding that
what Congress authorized the district court to do
may not be done at all.

The Court's assumption that the requirement
imposed by the Kuhlmann pluraity should betaken
as law can find no support in our subsequent
decisions. To be sure, some cases restate the
supposed duty in the course of historica surveys of
the area. See, e. g., McCleskey v. Zant, 499 U.S.
467, 495, 113 L. Ed. 2d 517, 111 S Ct. 1454
[*349] (1991) ("Kuhlmann . . . required federal
courts to entertain successive petitions when a
petitioner supplementsaconstitutional clamwitha
‘colorable showing of factud innocence™). But if we
areto lavish upon the verbiage of our opinionsthe
detailed attention more appropriately reserved for
the statuteitself, more of the cases (and some of the
same cases) have described the miscarriage-of-
justicedoctrineasaruleof permission rather thana
rule of obligation. See, e. g., Sawyer v. Whitley,
505 U.S 333, 339, 120 L. Ed. 2d 269, 112 S Ct.
2514 (1992) ("[Kuhlmann held that] the miscarriage
of justice exception would allow successive clams
to be heard"); McCleskey, 499 U.S at 494
("Federal courtsretain [**878] the authority to
issue thewrit [in cases of fundamental miscarriage of
justice]™); id., at 494-495 ("If petitioner cannot show
cause, the failure to raise the claim in an earlier
petition may nonetheless be excused if he or shecan
show that afundamenta miscarriage of justicewould
result from afalureto entertain theclam™); Murray
v. Carrier, 477 U.S 478, 496, 91 L. Ed. 2d 397,
106 S. Ct. 2639 (1986) ("Where a constitutional
violation has probably resulted in the conviction of
onewhoisactually innocent, afedera habeas court
may grant the writ even in the absence of ashowing
of cause for the procedural default") (emphasis
added in all quotations).

Of coursethelatter casesprovideasmuch or as
little authority for the right reading of the statute as
theformer providefor thewrong reading. Thetruth
isthat thereis simply nothing in this scattering of



phrases, this handful of slences and assumptions, by
which even the conscience most scrupulous in
matters of stare decisis could count itself bound
either way; for in no case after Kuhlmann has the
question whether 8 2244(b) creates an obligation
to entertain successive or abusive petitions been
necessary to the decision. In both Sawyer and
McCleskey the Court affirmed the judgments of
lower courts that had dismissed the petition. See
Sawyer, supra, at 338; McCleskey, supra, at 503.
Those decisons could not, and did not, announce as
a [*350] holding that refusal to [***851]
entertain a petition can be reversible error.

Rather than advancing adifferent reading of the
gatute, the Court givesin essence only one response
todl of this: that the law of federal habeas corpusis
a product of "the interplay between statutory
language and judiciadly managed equitable
considerations.” Ante, at 319, n. 35. This sort of
vague talk might mean one of two things, thefirst
inadequate, the second unconstitutional. It might
mean that the habeas corpus statuteisriddlied with
gapsand ambiguitiesthat we havetraditiondly filled
or clarified by aprocess of statutory interpretation
that shades easily into asort of federa common law.
See, €. g., Brecht v. Abrahamson, 507 U.S. 619,
633, 123 L. Ed. 2d 353, 113 S Ct. 1710 (1993).
That istrue enough. There assuredly are, however,
many legal questions on which the habeas corpus
datuteis neither silent nor ambiguous, and unlessthe
question in this case is one on which the statute is
dlent or ambiguous (in which event the Court should
explanwhy that iss0), theresponseisirrelevant. On
the other hand, the Court's response might mean
something altogether different and morealarming:
that even where the habeas statute does speak
clearly to the question at hand, it is but one
"consideration,” ante, at 319, n. 35, relevant to
resolution of that question. Given that federa courts

have no inherent power to issue the writ, Ex parte
Bollman, 8 U.S 75, 4 Cranch 75, 94-95, 2 L. Ed.
554 (1807), that responsewould be uncongtitutiond.
See U.S. Const., Art. VI, cl. 2.

Thereisthusno route of escgpe from the Court's
duty to confront the statute today. | would say, as
the statute does, that habeas courts need not
entertain successve or abusive petitions. The courts
whosedecisonswe review declined to entertain the
petition, and | find no abuse of discretion in the
record. (I agree with THE CHIEF JUSTICE that
they were correct to use Sawyer v. Whitley, supra,
asthelegd standard for determining clamsof actua
innocence. See [*351] ante, a 334.) n3
Therefore, "weshould sustain [their] actionwithout
saying more." Salinger, 265 U.S at 232.

n3 Even if they were wrong in that, it
would not be correct to conclude that the
judgment must necessarily bereversed. See
ante, a 333-334 (O'CONNOR, J,
concurring). Our habeas cases have not so
held. See Wong Doo v. United Sates, 265
U.S 239, 241,68 L. Ed. 999, 44 S Ct. 524
(1924) (affirming even though "the courts
below erred in goplying theinflexible doctrine
of res judicata” to dismiss an abusive
petition, because "it does not follow that the
judgment should be reversed; for it plainly
appears that the situation was one where,
according to a sound judicia discretion,
controlling weight must have beengiventothe
prior refusal").

For these reasons, | respectfully dissent.



