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Is It Jurisprudence?

___10Jisanything theoret. about law; Jtheory must be able to address questions of law
and judtice, evauate meanings of law, handle normative questions of what law should do;
Jtheories mugt offer foundationa philosophies and methods for evauating law

10 What is eco-theory? Globd application of environmentd principles; community,
not individual, centered. Goals of sustai nability, preservation for future generations
(w/std of living), conservation, for some rights of nonhuman species; preserve diversity

10 biocentrism (eva uates humans' relationship to environment): “interwoven web,”
mterdependence of dl species, not just humans, Taylor; human species not superior;
interplay among ecosystems, dl organisms “teleologica centers of lifé” (inherent value)
___ Senvironmentdigts variety of views (splinters into deep ecology, ecofeminism)

____5not dl recognized schools of Jdo everything (positivism and natura law focus on
sources of law; empirica foundation of CLS lacking), but al ded only w/humans

Methods of Inquiry

10 sudtainability: optima carryi ng capacity of earth; repla:ewhat isusd
W/somethlng of vdue surviva of environment and al species

10 global ,world w/o borders, respect for other cultures, egditarian, denies
hierarchies: absence of any group’ s superiority (political, economic or socid); protection
of humankind rather than any ind. or grp interest; commundigt, non-individudist
___ 10 condderation of future generations (ensured of same or better std of living)
__5vduesempirica and scientific inquiry
___Suncertainty andyss, congderation of future necessitates imagination and vison, as
well as weighing incommensurables
____5quedtion primacy of humans over other species (we share the planet, not own it)
____5promotesdi versity

____10Taylor's principles. self-defense (can destroy dangerous organisms that don't co-
exigt well if LRA); proportiondity (basic needs trump non-basic, no matter the species);
minimum wrong (resolves human non-basic v. nonhuman basic); didributive justice
(distrib resources over species when interests basic to dl); retitutive justice (some
compensation or restoration when distrib justice + min wrong principles imbaance)
___5clear mord standards (universa vaues)

Guide Subgtantive Law

___ 10 dynamic quality + uncertainty anayss mean diminished value of precedent
____5environmenta laws (resource, population, pollution, endangered species issues);
more expandve crimina sanctions for environmenta or eco-injuries (e.g.. natura habitat
destruction); reshape property rights regimes and zoning laws

___10critique L & E assumptions underlying K, prop, tort doctrine: vaue of efficiency,
ignoring uncertainty and externdities; equivaence of resource va uation; nonmonetary
vauation; test of K breaches not efficiency, but environmenta impact



____ 5 protect rights of future generations = entirely new duties

___5credtion of dutiestoward nonhuman entities would re-envison and regulate
property, tort, K rights

____ 5 proportiondity (basic needs prioritized over nonbasic needs) and distributive
justice idedls (reconciliation of competing basic needs) extensble to many kinds of case
(eg., condtitutiond) as universal guiddines, egditarian

___ 5 redtitutive judtice gpplied to torts (questions whether tort damages are sufficiently
retorative) and civil rts reparations, minimize harm

__ 5would fundamentally reshape abortion + birth control law for population purposes
(e.g., reverse Rugt v. Sullivan)

Comparisons To and Critiques From Other Schools

151 & E citique efficiency should be overarching god (determines best use of
resources) and market vauation of resourcesis best, Posner, Landes, Epstein; L & E
would question quantification and weighing of ineffable eco-vaues (e.g., pristine
wilderness); critique focus on future generations, but Solow uses econ principlesin
sarvice of intergenerationd preservation

____ 10 naturd law critique rests on human supremacy (from religious strand) and
“naturalism” of resource use; eco-theory can draw on Rawlsian ate of nature +
protection of least advantaged; enviros can tap civil disobedience Thoreau, ML King
___ 10 positiviam favors mgoritarianism + power (“the sovereign”); legitimacy from
enactment of authority; mora inquiry (ought) shd not be conflated w/ legitimecy (is)
____5draw on Dworkin re supplemental principles based on consensus

__ 5legd redigts concern that efficacy of eco-theory depends on individud judges
__10CLSwd admire god of reducing dienation, Gabd; crits wd aso advocate
descongtructing hierarchies (test eco-theory by flipping current privileging of humans),
Badkin, and moving away from power determining outcome

___Scritsoffer critique of rights based gpproach; instrumentd, recon vaue of law?
___10like CRT & fem, eco-theory callsfor attention to issues (and voices) ignored and
entities subjugated; cultural feminists wd embrace communalism + collective
respongbility, but critique essentidism of eco-theory (ignores differences among groups)
____10CRT + law & lit narrative tools wd be persuasive to introduce outgroups, Delgado
(Sand Cty islit, asis Silent Spring) v. Farber & Sherry critique re typicality, verification

____10organization

____l10aticleformat (title, clear demarcations, roadmap, intro, conclusion)

___ 10 gylidtic (spdlling, typos) + composition (grammear, origind language, flarr;
avoidance of persona pronoun, colloquia expressons)

__ 10 use of examples/specific application of other Jtheoriesto questions asked
____10innovative arguments'thorough andysis
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