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M f"w Petitioners, a class of female employees of the Department
mn.r-l-l— of Social Services and the Board of Education of the City of
rerthee New York, commenced this action under 42 T, 8. C. § 1983
Lt 9 n Ty, X071 The gravamen of the complaint was that the
0 the Department had as a matter of official policy
compelled pregnant employees to take unpaid leaves i‘f

l'l. Um -uﬁ'nh-tm ee before such leaves were required for medieal reasons.?

1 The -4l111[1l-'.|||r was amended on September 14, 1972 to allege a clnim
under Title VII of the 1964 Civil Rights Act, ns amended, 42 1
£§2000e (1970 ed, Supp. V). The District Court held that th
amendments to Title VII did not applv retroactively to discrimimatio

gifffered prior to those amendments even when an action chall TIEINE =100

[Tanuary —, 1978]

prior diserimination was pending on the date of the samends
F. Bupp. 853, 8568 (EDNY 1975). ‘This holding was affirmed on appeal.
532 F. 2d 250, 281-282 (CA2 1978). Although petitioners sough

Tl'lr"f'fl on the Title VII jzsue az wel 2 the _'-:E""":- elwim, we res

|1‘I nt of certioran to the latter e, 429 17 8, 1071
M JFhe plaintiffs alleged that the city had a citywide polit
: !!I E 2 WiEner T 1_|'|_|- matermily !I LV ::"'l'!' the Ith Tmont

Amended Complaint § 28, App. 13

j‘z: i L e but stated that this poliev had .‘.-----1

Angwer §13, App. 3233, The p Tz fartler allesed
g : il Whpoli Bl women to maternity
J ? L‘V ot ﬁc‘? y) month fell in th
r. in which case the t |||| eould remain through the
term.  Amended Co |'||| int 9930, 42 45

tion was denied Answer 19 17, 18, App
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Cf. Cleveland Board of Education v. LaFleur, 414 U, 8. 632
(1974). The suit sought injunctive relief and backpay for
periods of unlawful forced leave. Named as defendants in the
action were the Department and its Commissioner, the Board
and its Chaneellor, and the eity of New York and its Mavor.
In each ease, the individual defendants were sued solely in
their official eapacities®

On eross-motions for summary judgment, the Distriet Court
for the Southern District of New York held moot petitioners’
elaims for injunetive and declaratory relief since the city of
New York and the Board, after the filing of the complaint, had
changed their policies relating to maternity leaves so that no
pregnant emplovee would have to take leave unless she was
medieally unable to continue to perform her job. 394 F.
Supp. 853, 855, No one now challenges this conclusion. The
vourt did econclude, however, that the acts complained of
were unconstitutional under LaFlewr, supra. 394 F. Supp.,
at 555, Nonetheless plaintifi's pravers for backpay were
denied beeanse any such damages would come ultimately from
the city of New York and, therefore, to hold otherwise would
be to “eircumvent” the immunity conferred on munieipalities
hy Monroe v. Pape, 365 1. 8. 167 (1061). See 394 F. Supp.,
at 855,

On appeal, petitioners renewed their arguments that the

Board of Edueation* was not a “municipality” within the
meaning of Monroe v, Pape, supra, and that, in any event, the
Distriet Court had erred in barring a damage award against
the individual defendants. The Court of ."I.|‘-|I:‘:1]-C for the
SBecond Cirenit rejected both contentions, however. The eourt
first held that the Board of Bdueation was not a person under
§ 1983 beeans=e “it performs a vital governmental funetion . . .,

and, signifieantly, while it has the right to determine how the

1 Amended Complaint ¥ 24, App. 11-12
* Petitioners conceded that the Department of Spepl S
statnz nz New York Citw for Afonroe
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funds appropriated to it shall be spent . . ., it has no final
say in deciding what its appropriations shall be.” 532 F. 2d
250, 263 (1976). The individual defendants, however, were
“persons” under § 1983, even when sued solely in their official
capacities, Id., at 264. Yet, because a damage award would
“have to be paid by a city that was held not to be amenable
to such an action in Monroe v. Pape,” o damage action against
officials sued in their official capacities could not proceed. [d.,

at 265,
I
Our grant of certiorari in this ease, 420 U, 8 1071, was 47 c‘.‘.ZJ ol

limited to the gquestion:

“Whether local governmental officials and/or local inde-
pendent ™ school boards are “persons” within the meaning

of 42 T. 8. C. & 1983 when equitable relief in the nature

s Contrary te petitioners’ chareterization of the Board's status, the
appealz eonrt suggested that the Board ig not in faet independent, Hee
32 F. 2d. at 263-204. The factual basis for thiz ronclusion = not
apparent—the summary judgment motions did not address the i=sue. If,
as I sugwest, we overmube Monroe, the dependent/independent distinetion
makes no difference.  If, however, we do not overrule Monroe, hut merely
limit its reach short of school boards, we will be faced with the faciual and
lezal quagmire of distingnishing hetween varions types of zchool hoards
Indeed. ome of the hest ressons to overrule Mowproe outright i= to avoid
having to make such distinetions,

I frankly do not understand Hills =
memorandum that =ome srhool boards
individuals with no eorporate existence. T know of no
would suppose that, if it exizte, th the individunls
snrt of state officers and the board n state agenes
o F1."|rr|-| le E:II entity wonld he BON e under
E 1083 sinee the debates are very clear that the
pereeived in the Bherman Amendment ran fooa I slate

2 of legal form.  See infra, at pp. 2684 AF-Ay

In anyv ease. | aeree with Bl that we should

between those tvpes of board that mav be sued an

In myv judement, however, this argues for allowing a
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of back pay is sought against them in their official
capacities?”’ Pet., at 8.

For analytie purposes, this question is best considered as two:

1. Whether loeal independent school boards are “per-
sons” within the meaning of § 19837

92 1f local independent school boards are not such per-
sone. what actions against offieials in their official capaci-
ties will be considered actions against the school board
“in fact” (if any) with the result that such actions are also
barred by Monroe v. Pape, supra?

Obvionely. if we hold that independent school boards may b
sued in their corporate names under § 1983, there is no need
to reach the seeond question. If, however, we hold that school
boards may not be sued in their corporate names. then we
must grapple with the question whether school officials can
be sued only in their personal capacities or whether it 1s
possible to adopt the theory of Edelman v. Jordan 415 U 8.
851 (1972, and Milliken v. Bradley, . 8. — (1977)
( Milliken. II). or possibly some other theory, to allow a
bifureation between equitable and declaratory relief, on the
one hand. and damage actions on the other.

Before addressing the first question, it is important to note
that the decision on the first question logieally u!:-lc-r'miﬁi_thr

answer to the second.

Monroe stands for the principle that this Court is bound
to recognize any limitations however archaie or erroneous put
on § 1083 by the Congress that enacted it. As a matter of
logie, this view of our function in § 1983 eazes cannot be made
to vary with the type of relief sought m a particular § 1983
suit. Nor iz there anvthing “in the legislative history dis-

cussed in Monroe, or in the language actually used by Con-
gress, [which suggests] that the generic word ‘person’ in 3 1983
was intended to have a bifurcated application to municipal
corporations depending on the nature of the relief sought
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against them.” *  City of Kenosha v. Bruno, 412 U_ 8. 507, 513
(1073). Moreover, the “historie construetion” theory 1s
apparently to be maintained even though we now know what
Monroe (erroneously, see Part 11, infra) says the 1871 Con-
gress did not know: That Congress has plenary constitutional
power—unlimited by the Tenth Amendment, see Ex parte
Virginia, 100 U. 8. 339, 347-348 (18R80); Milliken v. Bradley,
prainst state and loeal governments under &5 of the Four-
— T5. B, —, — (1977) (Milliken II) "—to authorize suits
against state and local governments under £5 of the Four-
teenth Amendment.

8 A fortiori, nothing in the legislative history or language of § 1953

sngmeets TE'|;|1 :=c','||-|| a hifureation ean be achieved -xilr::--'. ]-} 1|'|1:I':|1"-il'-: i
eomplaint to name officials in their official eapacity mather than the cor
porate entity of which they are offieiale

T “Finally, there i# no merit to the petitioners® claimz that the reliel
ordered here violates the Tenth Amendment and general prineiples o
federalism. The Tenth Amendment’s reservation of nondelegated powers

to the States is not implicated by a federal court judgment enforeing the
i

expresz prohibitions of unlawful state eonduet enncted by the Fourteenth
Amendment,” 45 T8, L, W, at 4880,

For thiz reazon, Nationa! League of Citier v, Uswry, 426 17, 5. 833 (1976)
15 irrelevant to our consideration of this case.

Mar iz there anv hasiz for eoncluding that the 15871 Congres= had
Fleventh Amendment problems in mind. That Congress knew that
municipaliticz were routinely sued in federal conrts, =ee p, 17 and n. 32,
infra.  Bee al=o Lincoln County v FLanimg. 133 7. 8. 5209 530 (15000 (“With
regard to the [Eleventh Amendment] ohjection, it may be obzerved that
the records of thiz eourt for the last thirty years are full of suits against
ecounties. . . . [This] jurisdiction of the Cirenit. eonrtz 12 bevond fques-
tion™). In anv rase, we now know that the Fleventh Amendment
eatablishes no limits on lesizlation :-_1||":!r|'|| nnder b_'- of the Fourteenth
Amendment :

“I'Thhe Eleventh Amendment, and the principle of state sovercignty
which it embodies | | e meee==aTilv limited by the enfore 3
giong of 2‘: 5 of the Fourteenth Amendment. . . . We think
may, in determining what = appropriate legislation for |
enforeing the provisions of the Fourteenth Amendment
suits against Btates or state officiale which are

ble in other contexts” Fitzpatrick v. Bitzer, 427 U, 8. 445456 (1976)
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Applying the historie eonstruetion theory to 1871 practice
in representative eapacity actions, it is quite clear that at
least some official capacity suits against municipal officers
would be barred were municipalities “as such” not suable
under & 1083, Tn 1871, official capacity suits against muniei-
pal officers were conceptualized as suits against the body cor-
porate of the municipality. See, e. g., Thompson v. [Tnited
States, 103 U. S. 480, 483-484 (1881) (citing many cases).
And. while this “subject . . . is not free from ecasuistry because
of the natural, even if unconseions, pressure to escape from
the doctrine of sovereign immunity,” * a lawyer of the 1870's
would likely have assumed that a suit against an official—
whether or not styled as an official eapaeity suit—which
“demanded relief ealling for an assertion of what was unques-
tionably official authority,” ' was a suit against the govern-
ment unit of which the officer was an agent.”

Tf. therefore, we are to take Monroe and City of Kenosha
seriously, relief under § 1983 would have to be limited to de-
claratory relief, damages against the officer personally, and
that form of injunctive reliel which could be given against an
officer in his personal capacity. However, we have obviously
paid little heed to these dictates of Monroe and Kenosha.
Instead. in Edelman * and in Milliken I, we have felt free
to expand injunctive relief to the limit of the federal courts’

constitutional power as we now understand it. But, if Con-
eress in 1871 had any idea at all about the complex problems

* Snyder v, Buck, 240 17, 215, 20 (1950} (Frankfurter, J., dissenting)
1 Larson v. Domestic & Foreign Commerre Corp,, 337 UL 8. 682 720
(1949) { Anpendix to opinion of Frankfurter, 1.).

11 8pp jhid. and cases eollected therein. There would apparently have
been o limited exeeption to this prineiple for those instances m which
mandamuz eould give all the requested relief. SBee Thompeson v, ['nited
States, 103 T7. 8, 480, 485 (1881)

12 The Court treated Edelman ns a eaze involving a right of action
implied under the Constitution, but plaintiffs in faet plead § 1983, Ses

Appendix in No. T2-1410, at 5 (Complaint 9§ 3 (b))
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of government immunity from suit, eapacity of defendant
parties, and scope of permissible relief, that idea was certainly
not that of Edelman and Milliken II.

The plain thrust of the analysis above is that, were we to
hold school boards exempt from suit under § 1983, we would
as a matter of logie and history overrule many if not all of our
gchool desegregation decisions, sinee virtually all these cases
mandate “reliel calling Jor an_assertion of what [is] ungues-
tiona cal authority.” Nor ean our earlier school board
cases be reconciled by adopting an “Eleventh Amendment
analogy” as suggested by the Court of Appeals.™ The 1871
Congress certainly had no Eleventh Amendment analogy in
mind ** and therefore it would he indulging in anachronistie
brute foree for us to adopt such a theory if we are serious
ahout maintaining Monroe's “historie understanding” theory
of § 1083 lntf‘r]'l'l‘f‘f"ifh"ll'll Moreover, even on E&- I submit
erroneous (=eec pp, 19 Eg, infra), analysiz that Congress did not
impose civil rights liability on loeal government agencies lest
federal remedies sap limited munieipal resources, it is logically
impo=sible to draw a line between dﬂn‘iwaﬂnt] the massive

spending ordered oo *-_hf:r:] CASPE Fm" e. .. busing or
magnet echoole. Cf. 20 17, 8. C. § 1601 (a) (1970 ed.. Supp.
V) (“Congress findz that the process of eliminating or prevent-
ing minority group isolation and improving the quality of
edueation for all children often involves the expenditure of
::flr]]tiﬁnnl f|,|r1r1,-' tn 11.'||i1"h 1{||":|,] L*l]ur'{.-tin!!,'ﬂ .'1_L{1=|:r-ii'- do not
have aceess™). Alternatively, if the court below is correet and
we are in fact free to substitute our present views for those of
the 1871 Congress, the justification for this must be that we
interpret § 1983 to be an effort by Congress to excrcise the full
of ite power under & 5 of the Fourteenth Amendment. On
this view, there is no continued vitality to Monree, since that

eaze put the munieipal exemption exclusively on the ground

152 Spp 532 F, 2d, at 265-266

12b B Part 1, infra, See also n. 7, supra
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of legiglative history which was said to show that Congress
doubted its constitutional power to put obligations on muniei-
palities. See Part IT, infra.

In short, T think there is already an element of “casuistry”
in our § 1983 analysis and that we would only compound that
element if in the future we insist that municipalities, and by
extension school boards, are exempt from suit while econtinu-
ing to allow complete injunctive relief in official capacity suits.
Rather than adopt such a course, I think we_would do better
to recognize what is in fact the case: That “Congress in 1871
did indeed intend to creafe a eause of action against munici-
palities and to confer jurisdiction on the federal eourts to

implement that cause of action. Monroe must, of course, be
not

overrled to the extent it holds nﬂwru 15e. LNIs does
mean, however, that Monroe was wrong on its facts, Instead,
as developed in Part TV below, Congress would have thought
it had no power to ereate a remedy against a municipal cor-
poration unless that ecorporation “as such” had violated a
citizen’s federal rights, For this reason, the unauthorized and
apparently unratified behavior of the Chicago policemen 1n
Monroe, while under “color” of Chicago's authority, eould not
be eharged to Chieago. Thus, in my view, our proper role
here as in other areas of § 1983 jurisprudence, {f Tenney v.
Braondhove, 341 17, 8, ?nﬁu. 376 (1957): Pierson v. Ray, 386
1. 5. 547. 554 (1987) : Scheuer v. Rhodez, 416 T. "\ 232, 243
244 (1974), is to fashion a doetrine of municipal “fault” as
required by history, reason, and the purpose of § 1983
Beecauge of the difference in vig oint of those indicating
an interest 1n reversing. 1 sha ¢t discuss why Monroe
should be overruled. T will tl {Tacuszz the extent to which
ur cases involving remedies against ~|| ol boards require us

notwithstanding Monroe to hold that school boards are “per-
gons’ within the meaning of § 19583, |'|||.'1||1.'. I will briefly
liscuss the question of r|||||||r-||ml defenzes and in particular
whether Monroe might be left to stand for the proposition
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that municipalities have a defense to both damages and
injunctive relief when an officer acts “under color of” its laws
but in 5 way that is in fact unanthorized by the municipality.

IT

In Monroe v. Pape, 365 U. 8 167, 187 (1961), we held that
“(Coneress did not undertake to bring municipal corporations
within the ambit of [& 1983]." The sole basis for this con-
elusion waz an inferenee dravwn from Congress’ rejertion of the
“Qherman amendment” to the Civil Rights Aet of 1871—the
preeursor of § 1983—which would have held a munieipal cor-
poration liable for damage done to the person or property of
its inhabitants by private persons “riotously and tumultu-
ously assembled.” *** Cong. Globe, 42d Cong,, 1st Sess, 740
(18711 (hercinafter “Globe™). Although the Sherman
amendment did not seek to amend § 1 of the Act, which is now
& 1983, and although the nature of the obligation ereated by
that amendment was vastly different from that ereated by § 1,
we nonetheless concluded that Congress must have meant to
exclude municipal corporations from the coverage of §1
becanse “the House [in voting against the amendment] had
golemnly deeided that in their judgment Congress had no con-
stitutional power to impose any obligation upon eounty and
town organizationz. the mere instrumentality for the adminis-
tration of state law.” 365 U. 8., at 190 (emphasis added),
quoting Globe, at 804 (remarks of Rep. Poland). This state-
ment, in our view. showed that Congress doubted its “eon-
gtitutional power . . . to impose eivil Dability on munieipali-
tios,” 365 17, 8.. at 190 {emphasis added), and that such doubt

wotild have extended to anv type of civil liability.?

122 We exprossly declined to eonzider “poliey  eonsiderations"

apainst municipal liability, Bee 365 17 2, at 191
13 Me, JTusti Donelas, the anthor «

municipal exclasion might more properly

arnicht to prevent the finaneial mon tl

on municipalities.  See ity of Kenosha v




TH-1914—NMEMO (A)
10 MONELL ». NEW YORK CITY DEPT. OF SOCIAL SERVICES

An analysis of debate on the Civil Rights Act of 1871, and
particularly of the case law which each side mustered in its
support, shows, however, that we improperly equated the
“shligation” of which Representative Poland spoke with “eivil
liahility."”

A, An Overview

There are three distinet stages in the legislative considera-
tion of the bill which became the Civil Rights Aet of 1871
On March 28, 1871, Representative Shellabarger, acting for
a House select eommittee, reported H. R. 320, a bill “to
enforee the provisions of the Fourteenth Amendment to the
Constitution and for other purposes.” H. R. 320 contained
four sections. Section 1, now codified as 42 U, 8. C. § 1983,
was the subject of only limited debate and was passed without
amendment.™ Sections 2 through 4 dealt primarily with the
“other purpose[]” of suppressing Ku Klux Klan violence in
the southern States.’® The wisdom and constitutionality of
these sections—not § 1, now § 1983—was the subject of almost
all congressioanl debate and each of these sections was
amended. The House finished its initial debates on H. R.
320 on April 7, 1871 and one week later the Senate also voted
out a bill** Again, debate on § 1 of the bill was limited and
that seetion was passed as introduced.

(1972). However, this view haz never been shared by the Criit, mee
Monroe v. Pape, supra, 365 U. 8, at 190, Moor v Cramty of Alamedn,
411 17. 8. 603, TN8 {1973), and there 12 not one shred of BTt for this
view in the debates,

i Globhe. at 522,

15 Briefly, §2 ereated certain federal crimes in additon to those defined
in 2 of the 1866 Civil Rightz Act, 14 Stat. 27, each aimed primarily at
the Ko Klux Klan, Section 3 provided that the President conld send the
militia into anv State wracked with Klan violence. Fi dly, & 4 |~'|‘-|-i|!--|E
for EVNE[HTIEION of the writ of he |1..'.;,; eormiz in enumerated eircumstanees,
again primarily those thought to obtain where Klan violence was rnmpant
8ee Globe App., at 335-336

1 Globe, at 70O,
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Immediately prior to the vote in the Senate, after time for
discussion had expired, Senator Sherman introduced his
amendment.”” I emphasize that this was not an amendment
to §1 of the bill, but was to be added as § 7 at the end of
the bill. Under the Senate rules, no discussion of the amend-
ment was allowed and, although attempts were made to
amend the amendment. it was passed as introduced. In this
form, the amendment did not place liability on the municipal
corporation, but made any inhabitant of the municipality
liable for the damage inflicted by persons “riotously or tumul-
tuously assembled.” **

The House refused to acquiesee in a number of amend-
ments made by the Senate, including the Sherman amend-
ment, and the respective versions of H. R. 320 were there-
fore sent to a conferenee committee. Seetion 1 of the hill,

however, was not a subject of this conference sinee. as noted,
it was passed verbatim as introdueced in both Houses of
Clongress,

On April 18, 1871, the first conference committee completed
its work on H. R. 320. The main features of the conference
committes draft of the Sherman amendment were these™
First, a canse of action was given to persons injured by

“anvy persons riotously and tumultuously assembled
together, with intent to deprive any person of any right
conferred upon him by the Constitution and laws of the
I"nited States, or to deter him or punish him for exercis-
ing such right. or bv reazon of his race, eolor or previous
condition of servitude ., . "

1T Ban id., ot 803, quoted in Appendix, infro

15 Qlobe, at 603, An action for recovery of damapes was
fodernl roNTtE ::'I'l-| |E:H|-:||||": ted] nz o =nit aenimet the sonmnty
i which the damage had oeearred.  Thid. Fxeention of the mdeme
not to run against the property of the government unit, however,
againzt the private property of any inhabitant,  Thid

1 See Globe, at 755, quated in Appendix, infra
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Spcond, the act provided that the action would be against
the eounty, city, or parish in which the riot had oceurred and
that it conld be maintained by either the person injured or
his legal representative. TUnlike the amendment as proposed,
however, the conference substitute made the government
defendant liable on the judgment if it was not satisfied against
individnal defendants who had committed the violence. If
a municipality were liable, the judgment against it could be
collected
“hy execution, attachment, mandamus, garnishment, or
anv other proceeding in aid of execution or applicable
to the enforeement of judgments against municipal eor-
porations: and such judgment [would become] a lien
as well upon all moneys in the treasury of auch eounty,
¢ity, or parish, as upon the other property thereof.”

In the ensuing debate on the first eonference report, which
was the first debate of anv kind on the Sherman amendment,
Senator Sherman explained that the purpose of his amend-
ment was to enlist the aid of persons of property in the en-
foreement of the civil rights laws by making their property
“pogponsible” for Ku Klux Klan damage® Statutes drafted
on a similar theory. he stated. had long been in foree in
England and were in foree in 1871 in a number of the States.™
Nonetheless there were eritieal differences between the con-

0 “L ot the people of property in the southern States underst nd that if

thev will not make the hue and ery and take the necessary steps to pul
down lawless violence in those States their property will be holden resy
gible, and the effect will be most wholesome,” Globe, at 761
Benntor Bherman wag apparently unconcerned that the conference

mitter substitute. unlike the original amendment, did not place Labili

for riot damoge directly on the property of the well-to-do, but

'|:|-|----.] it on the local government |'|'--=‘|:‘:||_"|-:.-.' he azsumed that

would be levied against the property of the inhabitants to m ke the loc:
whole.
i Aecording to Senator Sherman, the law had originally been adopted in

England immediately after the Norman Conguest and had most tecently
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ference substitute and extant state and English statutes: the
conference substitute, unlike most state riot statutes, lacked
a ghort statute of limitations and imposed liability on the gov-
ernment defendant whether or not it had notice of the impend-
ing riot, whether or not the municipality was authorized to
exercise a police power, whether or not it exerted all reason-
able efforts to stop the riot. and whether or not the rioters
were caught and punished.

Tn the Senate, opponents, including a number of Senators
who had voted for § 1 of the bill, eriticised the amendment as
an imperfect and impolitic rendering of the state statutes.
Moreover, as drafted, the conference substitute counld be
eonstrued to protect rights that were not protected by the
Constitution ® However. their major argument was that the
lien {!rr&qt.orl F'u_\" the amendment, which would have made it
impossible for a municipality to conduet its normal business,
violated an implicit limit on Congress’ power under § 5 of the
Fourteenth Amendment. Notwithstanding these objections,
the Senate voted to adopt the report of the first conference
committee,

Dehate in the House raised similar points to that in the
Senate, exeept that House opponents, within whose ranks
were al=o some who had supported § 1, were more cone rned
with the auestion whether the Federal Government consistent
with the Constitution eould obligate municipal corporations to
keep the peace if those corporations were neither so obligated
nor sn authorized by their state charters. This eoncern. as

been ‘I.i'--'||I|"-_r' ted az the law of 7 & 8 Geo. IV, ch. 3 e Globe, at TG,
During the course of the debates, it appeared that Kemtucky, Maryland,
Massachusetts, and New York had similar laws. See id., at 751 (Hep.
Shellabarger) : id., at T2 (Sen. Stevenson): d., at 771 (Ben. Thurman)
i, at 791 (Rep. Butler). Such a municipal linbility was apparently

common throughout New England. See id,, at 761 (Sen
2 Zenator Thurman gave the most complete eritique of the

titute, showing that it was a ninably « el Qe Gloh
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will be developed in Part 11-B, infra, was simply another facet
of the lien problem discussed in the Senate and is the branch
of the opponents’ argument which Representative Poland was
addressing in his statement that is quoted in Monroe.™

Because the House rejected the first conference report a
second conference was called and it duly issued its report.
The second eonference substitute for the Sherman amendment
abandoned municipal liability and, instead, made “any per-
gon or pergons having knowledge [that a conspiracy to violate
eivil rights was afoot], and having power to prevent or aid
in preventing the same,” who did not attempt to stop the
same, liable to any person injured by the conspiracy.™ The
amendment in this form was adopted by both Houses of Con-
gress and is now codified as 42 U. 8, C. § 1986.

The meaning of the legislative history sketehed above can

most readily be developed by first considering the debate on
the report of the first conference committee. This dehate
shows conclusively that the constitutional objections raised
against the Sherman amendment would not have prohibited
eongressional creation of a eivil remedy against state muniei-

pal eorporations that infringed federal rights. Because §1of
the Civil Rights Act does not state pxpressly that municipal
corporations come within its ambit, it is finally necessary to
interpret € 1 to confirm that such corporations were indeed
intended to be covered,

B. Debate on the First Conference Report

The stvle of argument adopted by both proponents and
opponents of the Sherman amendment in both Houses of
Congress was largely that of a legal brief, with frequent refer-
ences to cases decided by this Court or by the supreme courts
of the several States. Proponents of the Sherman amend-
ment did not, however, diseuss in detail the argument in favor

3 Spp 365 1. 8. at 190, quoted at p. 9, supra

# Sep Globe, at S04
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of its constitutionality. Nonetheless, it is possible to piece
together such an argument from the debates on the first eon-
ference report and those on § 2 of the civil rights bill, which
because it allowed the Federal Government to prosecute
erimes “in the states” had also raised questions of federal
power, The aecount of Representative Shellabarger, the
House sponsor of H. R. 320, is the most complete.
Shellabarger began his discussion of §2 by stating that

“there is a domain of constitutional law involved in the right
consideration of this measure which is wholly unexplored.”
Cong. Globe, 42d Cong., 1st Sess., App.. at 67 {"1871) (here-
inafter “Globe App.”). There were analogies, however.
With respeet to the meaning of § 1 of the Fourteenth Amend-
ment, and particularly ite Privileges or Immunities Clause,
Shellabarger relied on the statement of Mr. Justice Washing-
ton in Corfield v. Coryell, 4 Wash. C. C. 371 (CCED Pa.
1825), which defined the privileges protected by Art. IV:

“ "What these fundamental privileges are it would per-

haps be more tedious than difficult to enumerate They

may, however, be all comprehended under the following

general heads: proteetion by the Covernment”:

“Marl that

“‘nrotection by the Government; the enjoyment of life

and liberty, with the right to acquire and possess property

of every kind, and to pursue and obtain happiness and

safety . . .' " Globe App.. at 69 (emphasis added), quot-

ing 4 Wash. C. C., at 380.

Having concluded that eitizens were owed protection®

an ﬁ["';“"‘l"'n‘-‘: of the Sherman amendment agreed that hath protection
and equal protection were guarantecd by the Fourteenthh Amendment.  See
Clobe, at 768 (Sen. Trmbully: id.. at 772 (Sen. Thurman): i, at 797
(Ren. Frelinghuvaen) : id.. at 700 (Rep, Willard),  And the Supreme Conrt
of Tndinna had so held in giving effect to the Civil Rights Act of 18608
Bep Smith v. Moody, 26 Tnd, 200 {1868Y {following Coryellt, refeered to in
Clobe App., nt B8 (Rep. Bhellabarger). Moreover, § 2 of the 1571 Act as
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Shellabarger then eonsidered Congress’ role in providing that

protection. Here again there were precedents:
“[Congress has alwavs] assumed to enforee, as against
the States, and also persons, every one of the provisions
of the Constitution. Most of the provisions of the Con-
stitution which restrain and directly relate to the States,
such as those in [Art. I, § 10,] relate to the divisions of
the political powers of the State and General Govern-
ment, . . . These prohibitions upon political powers of
the States are all of such nature that they ean be, and
even have been. . . . enforeed by the courts of the United
States declaring void all State acts of encroachment on
Federal powers. Thus. and thus sufficiently, has the
United States ‘enforeed’ these provisions of the Constitu-
tion. But there are some that are not of this class.
These are where the court seetures the rights or the liabili-

ties of persoms within the States, as between such persons
and the States

“These are three: first, that as to fugitives from jus-
tice **1: second, that as to fugitives from serviee, (or
glaves #71-) third, that declaring that the ‘citizens of each

paseed, unlike & 1, proseeuted persons who violated federal rights whether
or not that violation was under color of offieial authority, apparently on
the theory that Ku Klux Klan viclence was infringing the right of
protection defined ]1_-,- Coryell.

= 17 8. Const., Art. IV, §2, cl. 2:
i 4 Peraon charged in anv State with Treazon, Felony, or other Crime, who
ghall flee from Justice. and be found in another State, shall on Demand
of the executive Authority of the State from which he fled, be delivered
up, to be removed to the State having Jurisdiction of the Crime."

7 Id., cl. 3:
“No Person held to Serviee or Labour in one State, under the Laws
escaping into another, shall, in Consequence of any Law or Regul
therein, be discharged from such Service or Labor, but shall be deliv

up on Claim of the Party to whom such Serviee or Labour may b
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State shall be entitled to all the privileges and immuni-
ties of citizens in the several States ' =9

-"”'III, Hi]‘. every one of these——the |‘r|'||_1.' |_tr1|1,'i§."rg-.|:n.; where
it was deemed that legislation was required to enfores the
constitutional provisions—the only three where the richts
or liabilities of persons in the States, as between these per-
sons and the States. are direetly provided for, Coneress
has by legislation affirmatively interfered to protect .
guch persons.”  Glohe A PP, at G0-70.

Of legislation mentioned by Shellabarger, the closest analog
of the Sherman amendment, ironically, was the statute imple-
menting the fugitives from justice and fugitive slave provisions
of Art. IV—the Act of Feb. 12, 17032 ch 7. 1 Stat. 301 —the
constitutionality of which had been sustained in 1842 in Prigag
v. Pennsylvania, 16 Pet. 530. There. Mr. Justice Btory,
writing for the Court. held that Art. TV gave slaveowners a
federal right to the unhindered possession of their slaves in
whatever S8tate such slaves might be found. 16 Pet. at 61 1.
Because state process for recovering runaway slaves might he
inadequate or indeed hostile to the rights of the slaveowner.
the right intended to be conferred eould he negated 1f left to
state implementation. Jd. at 614. Thus, since the Constitu-
tion guaranteed the rieht and this in turn required a remedy,
Story held it to be a “natural inference” that Congress had
the power iteclf to ensure an appropriate (in the Necessary
and Proper Clanse sense) remedv for the richt. fd., at 615,

Building on Prigg, Shellabarger argued that a remedy
against munieipalities and eounties was an appropriate method
for ensuring the protection which the Fourteenth Amendment
macde every eitizen’s federal richt.® This much was elear from

the adoption of such statutes by the sm eral States as deviees

for suppressing riot.™ Thus, said Shellabarger, the onlv seri-

N | 1

= Boe Globe, at 751,

™ fhid ; are n, 9] ST
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ous question remaining was “whether, since a county is an
integer or part of a state, the United States ean impose upon
it, as such, any obligation to keep the pence in obedience to
United States laws." "  This he answered affirmatively, eiting
Board of Commassioners v. Aspinwall, 24 How, 376 (1861),
the first of many cases * upholding the power of federal courts
to enforee the Contract Clause against municipalities.®
The most complete statement of the constitutional argument
of the House opponents of the Sherman amendment—whose
views are particularly important since only the House voted
down the amendment—was that of Representative Blair: ™

“The proposition known as the Sherman amend-
ment . . . is entirely new, It iz altogether without a pre-
eedent in this country. . . . The amendment elaims the
power in the General Government to go into the States
of thizs Union and lay such obligations as it may please
upon the municipalities, which are the ereations of the
States alone

" ﬂ|f|h|"_ at 751 I'l:'lrl]‘-}l:'-':‘- ade |-.i|| [1|"\-r"|||:-‘r' thiz statement with IEI.'|‘-'!”:'-
sentative Polands remark upamn whirh our holdine in Monroe was based,
See 9, supra,

2 Bee, e, g., Gilman v. City of Sheboygan, 2 Black 510 (1863) : Von Hoff-
man v, City of Chancy, 4 Wall, 535 (1887): Riggs v. Johnson County. 6
id., 166 (1868): Weber v. Lee County, 6 id. 210 {186%) : Supervisnrs V.
Rogers, T id., 175 (15869) : Benbow v, fowa City. T id.. 313 {1569) : Super-
vizors v, Durant, 9 id., 415 (1870).

B EBee Globe, at 751-752

* Representative Willard took a  somewhat  differemt pozition. He
thought that the Constitution wonld not allow the F sleral Government to
dictate the manner in which a State fulfilled its abligation of peotection
That iz he thoueht it a matter of =tate dizeretion w her it delegated
the [ ...-.|-,...._||.u. power to a mnnieip | or sominty enrporation. to o sherifT,
ete. He did not doubt., however, that the Feders]l Covernment eould
mpo=e on the States the ohlizntion impeaed by the Bherman amendment,
and presumably he would have enforeed the amendment against a munici-
|"'!I eorporation to which th peacekeeping ol Ii!fl'illll had been deleg: ted

See Globe, at 701,
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“ __ [H]ere it is proposed, not to carry into effect an
obligation which rests upon the municipality, but to
ereate that obligation, and that is the provision I am
unable to assent to. . . .

“ . [Tlhere are certain rights and duties that belong
to the States, . . . there are certain powers that inhere in
the State government. Theyv create these muniecipalities,
thev sav what their powers shall be and what their obliga-
tions shall be. Tf the Government of the United States
can step in and add to those obligations, may it not
utterly destrov the municipality? If it can say that 1t
ghall be liahle for damages oceurring from a riot, . . .
where [will] its power . . . stop and what obligations . . .
might [it] not lay upon a munieipality.

“Now, only the other day, the Supreme Court
decided [in Collector v, Day, 11 Wall. 113 (1871} ] that
there is no power in the Government of the United States,
under itz authority to tax, to tax the salary of a State
officer. Why? Simply beecause the power to tax involves
the power to destroy, and it was not the intent to give
the Government of the United States power to destroy
the government of the States in any respect. Tt was held
also in the ease of Prige rs. Pennsylvania [16 Pet. 539
(1843)] that it iz mot within the power of the Congress
of the United States to lav duties npon a State officer;
that we eannot command a State officer to do any duty
whatever, ns such; and T ask . . . the difference between
that and commanding a municipality with is equally the
creature of the State, to perform a duty.,”  Globe, at 795

While House debate primarily eoneerned the question

whether Congress had the power to require municipalities to
keep the peace, opponents of the Sherman amendment in the
Senate primarily questioned the eonstitutionality of the judg
ment lien ereated by the Sherman amendment, a lien which
ran :'I_L':iill.‘!f all money and property of a defendant muniei-
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pality, ineluding property held for public purposes, such as
jails or eourthouses. Opponents argued ** that such a lien onee
entered would have the effect of making it impossible for the
municipality to funetion, since no one would trade with it.
Moreover, evervone knew that sound poliey prevented exeeu-
tion against public property sinee this too was needed if loeal
government was to survive.™ (This is the only point being
made by Congressmen Farnsworth and Kerr, whose speeches
are quoted by Bill, at 7-8. In addition, Farnsworth's consti-
tutional objection was based on Day and Kerr's analvsis
applied to both municipalities and officers. Thus, if Kerr is
credited, then §1 of the Act would alsg be, yunconstitutional,
which no one thought it was, see pp. 96=8% infra). Thus,
whereas eonstitutional objection in the House had rested on
potential danger to the independence of the States if the
Federal Government were allowed to mandate the duties of
state officers, objection in the Senate rested on the acfual
probability that munieipal government would be extinguished
if ever made subjeet to the lien,

[ must stress at this point that T have to =av that Bill is

simply wrong in asserting. at 8, that “the tort remedy created
by the Aet would have seriously eompromised [munieipal
financial stability] in a way which the contract eases, familiar
to Congress, . . . did not.” He forgets that the enforeement
of contracts by the federal courts

“led to a lively resistanee in Towa and then in Missouri:
more limited conflicts oecurred elsewhere in the Mid-
West, and even in up-State New York. The clash with
Towa in the '60's, and that with Missouri in the '70's, were

1% Bee, e. g., Globe, at 762 (Sen. Stevenson) : id. at T63

1 (Ben, Casserly)

3 Bea, e. g, id., at 763 (Sen. Caszserlv). Opponents were cleardy correct
that public property was generally immune from exeeution. See Mer
wether v. Garrett, 102 U. 8. 472, 513 (18807): The Proteclor. 20 F. 207
(CCD Mass, 1884): 2 Dillon, Munis pal Corporations §§ 445-446 (1873
ed.).
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comparable to the well-known episodes of defiance by
the Virginia court under Spencer Boane . . . " C.
Fairman, History of the Supreme Court of the Tnited
States, Reconstruetion and Reunion, 1864-1888 pt. 1, at
019 (1971).

The reason for this unrest was often that the bonds heing
enforeed were for enormous sums, were often frandulently
obtained or passed in & manner not in aceord with state law—
but were nonethelesz enforeed in federal court!—and often
put great financial burdens on the 1=Enine r|||1!':ir-i]-:g'ifir-k,
frequently ending in municipal bankruptey. See id., at
018100,

If all this was eonstitutional and acquieseed in by the 1871
Congress—and it clearly was—it is diffieult to see how tort
liability would be unconstitutional simply because it might
foree a munieipality to pav a lot of damares. The only way
to reconcile these facts, which were notorious. with what was
said about the lien remedy is to recognize that the Sherman
amendment’s lien attached to all money and property, wl
or not that money or property was needed to discharge the
Judgment, thereby disabling the municipality from providing
essential publie funetions. As I understand it. not even bank-
rupt communities were stripped of the ability to perform
publie functions, and similarly the judgments of federal courts
under the Process Acts (see n, 36a, infra)—which would have
ineluded a judgment under §1 of the 1871 Act—would not
have prevented municipalitice from discharging essential
public funetions. Sece Meriwether v. Garrett, 102 1. 8. 472
(1830). I submit, therefore, that no inference with respeet to
the constitutionality of tort remedies executed under the
Process Aets ean be drawn from the 'IJI-!rr'('l'-!'lrl:"!fl'r| and almost
punitive remedy imposed by the Sherman amendment. Cer-
tainly a judgment was not unconstitutional simply beeause it
was large. o

The position of the Benate opponents, althou gh not relevant
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to the guestion whether municipalities could be sued under
§ 1 of the Civil Rights Act,* nonetheless underseores the fact
that opponents of the Sherman amendment were arguing
primarily that the Constitution, in Blair's words, did not
“inten[d] to give the Government of the United States power
to destroy the government of the States,” and vet, somehow,
proponents of the Sherman amendment were intending to
exercise just such a power. To understand why this was so—
and, more important, why §1 of the eivil rights bill did not
threaten the government of the States in an impermissible
manner—it 18 necessary to examine the cases eited by oppo-
nents of the Sherman amendment.

The first ease is Prigg v. Pennsylvania, supra, which had also
been cited by Shellabarger in support of the Sherman amend-
ment. In addition to confirming a broad federal power to
enforee federal rights against the States, Mr. Justice Story in
Prigg held that Congress could not insist that the States create
an adequate remedy for a federal right:

“[Art. IV] is found in the national constitution. and not
in that of any state. Tt does not point out any state
funetionaries, or any state action to carry its provisions
into effect. The states eannot, therefore, be compelled to
enforee them: and it might well be deemed an uneon-
stitutional exercise of the power of interpretation to insist
that states are hound to provide means to carry into effect
the duties of the national government.” 16 Pet.. at 615
616,

Indeed, Storv suggested that those parts of the Act of 1703
which eonferred jurisdiction on loeal magistrates to assist in

"8 Exeeulion in suits under § 1, like all other civil suits in federal courts
in 1871, would have been poverned by state procedures under the PIroress
nels of 1792 and 1828, See Act of May 8, 1702 ¢h. 36. 1 Stat. 275 Act

of May 19, 1828, ch. 68 4 Stat. 278
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the arrest and return of slaves were unconstitutional, see id.,
at 622, a proposition with which other Justices agreed.”

The principle enunciated in Prigg was applied in Ken-
tucky v. Dennison, 24 How. 66 (1861). There, the Court was
asked to require Dennison, the Ciovernor of Ohio, to hand
over Lago, a fugitive from justice wanted in Kentucky, as
required by § 1 of the Act of 1793,* supra, which implemented
Art. TV, §2, cl. 2, of the Constitution. Chief Justice Taney,
writing for a unanimous Court, refused to enforee that zeetion
of the Act:

“['W]e think it clear, that the Federal Government, under

the Constitution, has no power to impose on A State offi-

cer, as such, any duty whatever, and compel him to per-
form it: for if it possessed this power, it might overload

the officer with duties which would fill up all his time, and
disable him from performing his obligations to the State,

57 "The state officers mentioned in the law [of 1793] are not bound to
execute the duties imposed upon them by Congreas, unless they choose to
do 8o, or are required to do =0 by a law of the state; and the state
legislature has the power if it thinks proper, to prohibit them. The Act
of 1793, therefore, must depend altomether for ite execution upon th offi-
pers of the United States named in i " 16 Pet. st 630 (Tanev, C. 1),
Mr. Justice MeLean agreed that “[a]z a general principle’” it was true
that “that Congress had no power to impose duties on stale officers, as
provided in the act [of 1793]." but he wondered whether the “positive’

obligation ereated by the Fugitive Blave Clauze did not ereate an exeep
tion. Bee id., at 664-065

=8 “Pe it enacted . . . That whenever the exeeutive authority of any state
in the Union . . . chall demand any person as mgitive from justice
and shall moreover produce a copy of an indictment found charging
the person 8o demanded, with having commifted treason, felony
erime, certified az authentic hy the governor or chief mamstrate
stale . from whenee the perzon so charged fled I
the exi -"-||:|‘-'. atithority of the state or ti
have fled, to eauge him or her to b
eanEe the [llgll:.'_(" to he deliver ]t
when he ghall appear . . "1 Btat
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and might impose on him duties of a character incompati-
ble with the rank and dignity to which he was elevated by
the State,” 24 How., at 107-108,

Although no one ecited Dennison by name, the principle
expressed there by Chief Justice Taney was well known to
Members of Congress.™ Reasoning identical to Taneyv's—
that maintenance of the federal structure of the Nation was
inconsistent with allowing Congress any power which might be
used to impede the States from earrying out programs within
their “legitimate spheres” of power, for, if it had such power.
it would inevitably override the independence of the States
in violation of the federal plan of the Constitution *"—had
provided the ground for the Court’s decision in Collector v.
Day, 11 Wall. 113 (1871), to which Blair and many others
referred,” in which the Court held that the Federal Govern-
ment could not subject the salary of a state officer to a general
income tax. Although PDay and Dennizson were the only
Supreme Court cases setting a limit on the enumerated powers
of the Federal Government. a series of state supreme court
eases ** in the mid-1860's had invalidated a federal tax on the
procesz of state courts for the same reasons Dennizon had
invalidated the Act of 1793 and these eases were eitod with
approval by opponents of the amendment,*

# Representative Farnsworth, for example, stated the holding of Denni

gon withont mentioning it by name. See Globe, at 700,

0 This is the principle of MeCulloeh v, Maryland, 4 Wheat, 316 {1819),
applied to protect States from federal interference in the zame manner the
Federal Government was protected from state interferenee.

1 8ee, e. g, Globe, at 784 (Sen. Davis): id., at 764, 772 (Sen. Thur-
man);: wd., at 777 (Sen. Frelinghuvsen): id., at TRS8-TS80 (Rep. Kerr)
(reciting logie of Day); id., at 708 (Rep. Poland); id, at 799 (Rep
Famsworth) (also reciti g lowic of Day).

2 Warren v. Poul, 22 Ind. 270 (1564): Jones v. Estale of Keep, 19
Wie. 369 (1865): Fifield v. Close, 15 Mich. 505 (1867): Uwnion Bank v.
Hill, 3 Cold. (43 Tenn.) 325 (1866); Smith v. Short, 40 Ala. 385 (1867)

5 Bee (Globe, at 764 {Sen. Davis); id., (Sen. Casserley). See also ']

Cooley, Constitutiona] Limitations *482—%454 {1871 ed.)




T5=-1914—MEMO (A)
MONELL v. NEW YOREK CITY DEPT, OF 80CIAT SERVICES 25

Prigg obviously prohibited Congress from insisting that
state officers or instrumentalities keep the peace. But it
stands for only the narrow proposition for which it was cited
by Representative Blair: that the Federal Government cannot
compel a state government, agenecy, or officer to provide a
remedy, either executive or judicial, for a federal right,
Therefore, equally obviously, Prigg has no bearing whatsoever
on the question whether a federal court could award damages
under § 1 of the 1871 Aect against a state agency or officer for
a violation of a federal right, sinee when a federal court makes
a damage award under that section, the positive government
action required to implement the federal right is earried out
by that eourt, not by an agency or officer of the State.

The limits of the principle of Dennison and Day are some-
what more difficult to discern as a matter of logic but more
apparent as a matter of history. It must be remembered that
Dennison and Day coexisted with vigorous federal judicial
enforcement of the Contracts Clause. Thus. federal judieial
enforcement of express limits on state power found in the
Constitution, at least so long as interpretation of constitu-
tional limits was left in the hands of the judiciary, apparently
was geen to create no threat to federalism. Sinee §1 of the
1871 Aet simply conferred jurisdietion on the federal courts to
enforce § 1 of the Fourteenth Amendment—a situation pre-
cisely analogous to the grant of diversity jurisdiction under
which the Contract Clause was enforeced against muniei-
palities—there is no reason to suppose that opponents of the
Sherman amendment would have found any constitutional
barrier to § 1 suits against municipalities,

Indeed, opponents expressly distinguished between imposing
an obligation to keep the peace and merely imposing eivil
hability for damages on a municipality that was obligated by
state law to keep the peace, but which had not in violation of
the Fourteenth™ Amendment. Representative Poland, for
example, reasoning from Contraet Clause precedents, indicated




75-1914—MEMO (A)
26 MONELL ». NEW YORK CITY DEPT. OF SOCIAL SERVICES

that a federal law that sought only to hold a municipality
liable for using its authorized powers in violation of the
Constitution—which is as far as § 1 of the 1871 Act went—
would be constitutional :

“l presume . . . that where a State had imposed a duty
[to keep the peace] upon [a] munieipality . ., . an action
would be allowed to be maintained against them in the
courts of the United States under the ordinary restrictions
as-to jurisdiction. But enforcing a liability, existing by
their own contract, or by a State law. in the courts, is a
very widely different thing from devolving a new duty or
liability upon them by the national Government, which
has no power either to create or destroy them, and no
power or control over them whatever.” [d., at 704

Representative Burchard agreed -

“[TThere is no duty imposed by the Constitution of the
United States, or usually by State laws, upon a county to
protect the people of that county against the eommission
of the offenses herein enumerated. such as the burning of
buildings or any other injury to property or injury to
person. Police powers are not conferred upon eounties as
corporations; they are eonferred upon cities that have
qualified legislative power. And so far as cities are eon-
cerned, where the equal protection required to be afforded
by a State is imposed upon a ecity by State laws. perhaps
the United States ecourts eould enforee its perform-
andce, “1_.1. r'r|.|]1':Ti1"\' e sy {|(1 not ||:|1.'E' any t'l.1!|[r'r1.' of 1..1'|*
police . . . " [Id. at 795

Moreover, if Dennison and Day are read broadly to prohibit
federal courts from directing munieipalities or their officers to
the extent needed to enforee federal deerees, they would be in
conflict with many other cases. The power to enforee decrees
against state officers to prevent them from violating the

1 3 C
Constitution or to foree them to hand over money or property
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taken or held in violation of the Constitution was repeatedly
exercised by federal courts both before and after 1871, see,
e. g., Osborn v, The Bank of the United States, 9 Wheat. 738
(1820); Dawvis v. Gray, 16 Wall. 203, 220 (1871) (collecting
cases) ; Board of Liquidation v. McComb, 92 U. 8. 531 (1876,
and, in the same Term in which Dennison was decided. the
Court held contrary to an expansive reading of Dennison or
Day that federal eourts could issue mandamus to municipal
officers to enforce judgments in Contract Clause suits, see
Board of Commissioners v, Aspinwall, 24 How, 376 (1861),
discussed in Globe, at 751-752. The Dennizon issue was not
argued in Aspinwall, but if Dennison was meant to create a
restriction on the power of the federal judiciary, that restrie-
tion would be “jurisdictional” and should have been noted sua
sponte. Moreover, if Dennizon established sueh a limit. it
would have overruled Osborn, vet that ease was repeatedly
reaffirmed by this Court after Dennison was decided. See.
€. ¢., Davis v. Gray, supra. TIndeed, cases applving the prinei-
ple announced in Aspinwall are legion, see n. 32, supra, yet in
none of them does it appear to have oceurred to counsel that
the federal courts lacked power to issue decrees becanse of the
federalism prineiple announced in Prigg, Dennison. or Day.
These cases, of course, do not establish that Prigo-Dennsson-
Day did not bar federal judicial decrees against state officers,
“but they have much weight, as thev show that [the Prige-
Dennison-Day) point neither oceurred to the bar or the heneh :
and that the eommon understanding of intellicent men [was
otherwise]l.” Bank of the United States v. Deveaur. 5
Cranch 61, 88 (1800) (Marshall. C. I In 1879, moreover,
when the question of the limits of the Prigg prineiple was
squarely presented in Fr parte Virginia, 100 U. 8. 329, this
Court held that Dennison and Day and the prineiple of fed-
eralism for which they stand did not prohibit federal enforee-
ment of §5 of the Fourteenth Amendment through =suits
directed to state officers. See 100 U, 8. af 345-348




Ti-1914—MEMO (A)
28 MONELL ». NEW YORK CITY DEPT. OF S80CIAL SERVICES

That those who voted for §1 but against the Sherman
amendment would not have thought § 1 unconstitutional if
it applied to municipalities is also confirmed by considering
what exactly those voting for § 1 of the eivil rights bill had
approved. Section 1 without question could be used to obtain
a damage judgment against state or municipal officials who
violated federal eonstitutional rights while acting under eolor
of law.® However, for Prigg-Dennison-Day purposzez, as Blair
and others recognized,*” there was no distinetion of constitu-
tional magnitude between officers and agents—ineluding
corporate agents—of the State: both were state instrumen-
talities and the State could be impeded no matter over which
sort of instrumentality the Federal Government sought to
assert its power, Dennison and Day, after all. were not suits
against municipalities but against officers and Blair was quite
conscious that he was extending Prigg by applving it to
munieipal corporations.® Nonetheless. Senator Thurman, who

gave the most exhaustive eritique of § 1—inter alia complain-
ing that it would be applied to state officers. see Globe, at
217—and who opposed both § 1 and the Sherman amendment,
the latter on Prigg grounds, agreed unequivoeally that § 1 was
constitutional.”™ Thoese who voted for § 1 must similarly have

4 Bpe, e, ., Olobe, at 334 (Rep. Hoar): id . at 2365 (Ren, Arthur): id

at AT4-375 (Rep. Lowe): id. at 385 {Rep. Lewis): Globe App., at 217
(Ben. Thurman): ¢, at 216 (qen. Sumner). In addition. officers were
included among those who eould be sued under the second conference
substitute for the Bherman Amendment. SBee Clobe at 805 (exchange
between Rep. Willard and Rep. Shellabarger). There were no constitn-
tiomal objections to the second report

W imee (rlobe, at 705 {Rep. Blair); i, at 788 (Rep. Kerr):
(Rep. Burchard) ; id., at 799 (Rep, Farnsworth)

€5 e rannot comma d a state officer to do apy duty whatever, as
such; and T ask . the difference betweon that and commanding a munie-
ipality Globe, at 705

AT Bep Globe App., at 216-217, quoted, mfro, ot S L4
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believed in its constitutionality despite Prigg, Dennison, and
Day.

Thus, there is no basis in holdings of this Court, the com-
mon understanding of the bar, or the debates to find in Prigg,
Dennizson, or Day a bar to Federal Government power to
enforee the Fourteenth Amendment against the States, or their
agents, officers, instrumentalities, or subdivisions, through
federal judiecial action even though such enforcement would
necessarily involve sanctions against officers or instrumentali-
ties who violated that Amendment.

C. Debate on &1 of the Civil Rights Bill

From the diseussion in Part B, supra, it is readily apparent
that nothing said in debate on the Sherman amendment would
have prevented holding a municipality liable under § 1 of the
Civil Rights Aect for its own violations of the Fourteenth
Amendment. The guestion remains, however, whether the
general language deseribing those to be liable under § 1—“any
person”—covers more than natural persons.  An examination
of the debate on § 1 and applieation of appropriate rules of
construction shows unequivoeally that § 1 was intended to
cover legal as well as natural persons.

1. The Bubstance of the Debate

The eivil rightz bill was introdueed in the House on
March 28, 1871 bv its author and manager, Representative
Shellabarger, and he was the first to explain the funetion of
the first seetion of the hill:

“ISection 1] not onlv provides a civil remedy for persons
whose former condition mav have been that of slaves,
but also to all people where, under eolor of State law,
they or any of them mav be deprived of rights to which
they are entitled under the Constitution bv reason and
virtue of their national eitizenship.,” Globe App.. at 69

By extending a remedy to all people, including whites, §1
went well bevond the mischief to which the remaining sections
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of the 1871 Act, including the Sherman amendment, were
addressed,

Although he had adverted to diffieult questions of eonsti-
tutional law at the outset of his speech, Representative Shella-
barger stated without reservation that the constitutionality of
§ 2 of the Civil Rights Act of 1866 controlled the eonstitution-
ality of § 1 of the 1871 Act, and that the former had been ap-
proved by “the supreme courts of at least three States of this
Union™ and by Mr. Justice Swayne, sitting on eircuit,” who
had coneluded “We have no doubt of the constitutionality of
every provision of this act.” Globe App., at 67. He then
went on to deseribe how the courts would and should inter-
pret §1:

*“This act i remedial, and in aid of the preservation of
human liberty and human rights. All statutes and con-

stitutional provisions authorizing such statutes are lib-
erally and beneficently econstrued. Tt would be most

strange and, in eivilized law, monstrous were this not the
rule of interpretation. As has been again and again de-
eided by your own Supreme Court of the United States,
and evervwhere else where there is wise judicial interpre-
tation, the largest latitude consistent with the words
employed is uniformly given in construine such statutes
and eonstitutional provisions as are meant to protect and
defend and give remedies for their wrongs to all the
people, . . . Chief Justice Jay and also Story say:

“‘Where a power is remedial in its nature there is
much reason to econtend that it oueht to be construed
liberally, and it is generally adopted in the interpretation
of laws." 1 Story on Constitution, sec. 4297 (Clohe
App., at B7.

The sentiments expressed in Representative Shellabarger's

**The reference is to United States v. Rhodes, 27 F, Cas, 785 (CCD
Ky. 1866) (Swavne, J} (No. 16,151}
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opening speech were echoed hy Senator Edmunds, the man-

ager of the eivil rights bill in the Senate:

“The first section is one that T believe nobody objeets to,
as defining the rights seeured by the Constitution of the
United States when they are assailed by anv State law or
under eolor of any state law, and it i= merely earrying
out the principles of the civil rights bill [of 18661, which
have since become a part of the Constitution, . . . [See-
tion 1 is] so very simple and really reenacting the Con-
stitution.” Globe, at 560,

And he agreed that the bill “seeure[ed] the rights of white
men a8 much as of colored men.” Id. at 606,

In both Houses, statements of the supporters of §1 cor-
roborated three points made by its managers: (1) that Con-
gress in enacting § 1 would exercise the entirety of its POWET
under §5 of the Fourteenth Amendment: (2} that right
thinking required a liberal construction of the jurizdietion
thus conferred on the federal courts: and (3) that the con-
stitutionality of § 1 followed immediately from the eo =titi-
tionality of §2 of the 1866 Act under the enforeement pro-
visions of the Thirteenth Amendment.

Representative Bingham, the author of §1 of the Four-
teenth Amendment, for example, declared the hill's purpoze to
be “the enforcement . . . of the Constitution on behalf of
every individual citizen of the Republie . to the extent of
the rights guaranteed to him bv the Constitution.” Globe
App.,at 81. He continued:

“The States neyer ||."||? ‘.\'!r I'i'_'|:r, thourh they had the
power, to inflict wrongs upon free citizens hv a denial
of the full protection of the laws, .« [Alnd the
States did deny to citizens the equal protection of the
laws, they did deny the rights of citizens under the Con-
stitution, and except to the extent of the express limi-

tations upon the States : . as ave zhown, the
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citizen had no remedy. They took property without
compensation, and he had no remedy. They restricted
the freedom of the press, and he had no remedy., They
restricted the freedom of speech. and he had no remedy.
They restricted the rights of conscjence. and he had no
remedy. . . . Who dare say, now that the Constitution
has been amended, that the nation cannot by law provide
against all such abuses and denials of right as these in
the States and by States, or combinations of persons?"
Id.. at 85,

Representative Perry, commenting on Congress' action in
passing the eivil rights bill also stated:

“Now, by our action on thjs bill we have asserted as

fully as we can assert the mischief intended to be remedied.

We have asserted as elearlv ns we can assert our belief

that it is the duty of Congress to redress that mischief

We have also asserted as fully as we can assert the con-

stitutional right of Congress to legislate,” Globe, at 800,

Other supporters were qute clear that §1 of the act

extended a remedy not only where a State had passed an

unconstitutional statute. but alen where officers of the State

refused to earrv out the law:
“But the chief complaint is [that] by a systematie mal
administration of [state law] or a neglect or refusal

to enforee their provisions, a portion of the people are

denied equal protection under them. Whenever such a

state of facts is clearly made out, T believe that [§5 of
the Fourteenth Amendment] empowers (o rress to stenp
in and provide for doing justice to those porsons who are

thus denied equal protection ™ fd.. at 153,

Importantly for our ir quiry, even the opponents of £ 1 agreed
that it was constitutional ; nd, further, that it represented an

attempt to exereise the full power conferred by 85 of the
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Fourteenth Amendment, Thus. Senator Thurman, who rave
the most exhaustive eritique of § 1. said-:

“This section relates wholly to civil sujte e SeR
whole effect is to give to the Federal Judiciary that which
now does not belong to it—a jurisdiction that may be
constitutionally conferred wpon it, | grant, but that has
never yet been conferred upon it. Tt authorizes anv per.
son who is deprived of anv right. privilege, or immunity
secured to him by the Constitution of the United States,
to bring an action against the wrongdoer in the Federal
courts, and that without any limit whatsoever as to the
amount in controversy, . . . [Tlhere is no limitation
whatsoever upon the terms that are emploved [in the

hill1, and thev are ae comprehensive as can be used.”
Globe App., at 216-217 (emphasis added).

2. The Meaning of the Debate

Sinee the debates show that Congress intended to exercizse
its full power under the Fourteenth Amendment and. further,
that Congress intended the statute to be construed broadly in
favor of persons injured in their constitutional richte, there
18 No reason to suppose that mur ieipal eorporations would
have been excluded from the sweep of § 1. One need not rely
on this inference alone, however, for the debates show that
Members of Congress might well have understood “persons”
to inelude municipal corporations.

Representative Bingham. for example, in diseussing & 1 of
the bill, explained that he had drafted & 1 of the Fourteenth
Amendment with the case of Barron v, Baltimore, T Pet. 243
(1834), especially in mind. “In that ease the city had taken
private property for publie use, without eompensatios
and there was no redress for the w rong . . .." Globe App.,
at 84 (emphasis added) Bingham's further remarks elearly
indicate his view that sueh takings as had oecurred in Barron
would be redroseahle under §1 of the hill. See i, at 85,
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More generally, and as Bingham's remarks confirm, § 1 of the
bill would logically be the vehicle by which Congress provided
redress for takings, sinee that seetion provided the only eivil
remedy coextensive with the Fourteenth Amendment and that
Amendment unequiveeally prohibited uncompensated tak-
ing=." Given this purpose, it begrars reason to suppoze that
Congress would have exempted municipalities from suit,
ingisting instead that compensation for a taking come from an
officer in his individual capacity rather than from the govern-
ment unit that had the benefit of the property taken®

In addition, by 1871, it was well understood that eorpora-
tion= should be treated as natural persons for virtually all pur-
poses of constitutional and statutory analvsis, Thisz had not
alwayes been so.  When this Court first considered the question
of the status of corporations, Chief Justice Marshall, writing
for the Court, denied that eorporations *
as that term was used in Art. TTT and the Judiciarv Aet of
1789.*2 See Bank of the United States v. Deveaur, 5 Cranch
61, 86 (1800). Bv 1844 however, the Deveaur doetrine was
unhesitatingly ahandoned

as suech™ were persons

“A corporation ereated by and doing business in a par-
tieular state, is to be deemed to all intents and purposes
as g person, although an artificial person, . . . eapable of
being treated as a eitizen of that state, as much as a
natural person.” Louwtsville B. Co. v. Lefson. 2 How, 497,
008 (1844) (emphasis added), dizeussed in Globe, at 751.

50 That takines would he covernd 1 v §1 of the Fourteenth Amendment

was not merely a pet theory of Rep. Bingham, but the general under
ding, can be seen by o mparing =tory, Commentaries o -

tion of the United States § 1956 (Coolev ed. 1873)
Indeed the federal eourts found no ohstacle to awar

agamnet municipalities for common-law takings, See Swm

phia, 23 F. Cas. (CCED Pa. 1873) (No. 13611} {awarding damag

of $2273.36 and coats of 34635 against the citv of P

" Nonetheless, suits conld be brought in federsl eourt
persons who were members of the corporation were of d

from the othe r parties to the it e 5 Cranch, at o
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And only two vears before the debates on the Civil Rights
Aet, in Cowles v. Mercer County, 7 Wall. 118, 121 (1860) . the
Letsom prineiple was antomatically and without discussion
extended to municipal corporations.  Under thiz doetrine,
munieipal corporations were routinely sued in the federal
courts ™ and this fact was well known to Members of
Congress, ™
That the “usual” meaning of the word person would extend
to munieipal ecorporations is also evidenced by an Act of
Congress, the =o-called “Dietionarvy Aet.” which had heen
passed onlv months before the Civil Rights Aet waz passed,
This Aet provided that
“in all Aets hereafter passed . . . the word ‘person’ may
extend and be applied to bodies politie and COF]I0-
rate . . . unless the context shows that such words were
intended to he used in a more limited sense[1."  Act of
Feh, 25, 1871, ch. 71, & 2, 16 Stat, 431,

Municipal eorporations in 1871 were ineluded within the

phrase “bodies politic and corporate” * and, accordinelv, the

i it
52 Bee w8 gunra
M8, £ . Gloh:
{remarks of Reg
sorts, after venrs
to be an individus] ar 1
ag a eitizen. individ
take miote and ‘endow with i
United States ™)
6 Bpn Northwestern Fertilizing Co. v
(CCND TII. 1873} (No. 10.338): 2 Ken
0. W, Holmes ed. 1873). See
407 (18700 (the United States Ly ik
States v, Maurice, ? Brock, 06 100 (0 vry 18327 |
United States i= 1 government, and, eonseauen
carporate”™). Tndeed, the thourht that
meluded povernments was sufficier
of the Revised United Stotes Statutes remove

tiomary Aet one v r lnter to avaid the inen Vvirnd
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“plain meaning” of §1 18 that local government bodies were
to be included within the ambit of the persons who could be
sued under § 1 of the Civil Rights Act. Indeed, a Circuit
Judge, writing in 1873 in what is apparently the first re| yorted
case under § 1, read the Dictionary Act in precisely this way
n a ease involving a corporate plaintiff and a municipal
defendant.® See Northwestern Fert ilizing Co. v. Hyde Park,
18 F. Cas. 393, 394 (CCND I 1873) (No. 10,336).™

limiting the reach of statutes to private corporations. 1 Revision of the
United States Statutes 19 (1872)

36 The sourt also relied on “principle,” noting that there wns no diseerii-
hle reason why personz injured by munieipal eorporations shonld not he
ahle to recover. See 18 F. Cas,, at 304,

8% Tn considering the effect of the Dietionary Act in Monroe, however,
Justice Douglas, apparently foensing on the word “may,” stated: “this
defirition [of per=on] i= merely an allowahle. not a mandatory, one,” 365
U. 8. at 191, A review of the legidative history of the Dictionary Act
shows thiz conclusion to be meorreet

There i 1o expross reference in the legislative history to the definition of
perzon, but Senator Trumbnll, the Dictionary Act's sponzor, disenssed the
phrase “wonds importing the masculine gender may be applied to females,”
which immediately preeedes that definition, and stated:

¥ 1

“The only object [of the act] i= to get rid o af verbosity in
)

our statutes by providing that when the word The' is n=ed it shall

8 Ereat dea
inelude
fernales as well as males[1."  Congressional Globe, 41st Cong., 3d Bp=s, Vi
{JTan. 27 1871} (emphazis added)

Thus, in Trumbull’s view the word “may"™ meant “chall® Such 2 manda-
torv use of the extended meanings of the words defined by the Thietionary
Act is also required for it to perform its intended inetion—ito he a guide
to “rules of econstruction” of Acts of Congress, See id., at 775 {Remarks
of Ben. Trumbull). Were the defined wordz “allowable, [but] not manda-
torv” eonstructions, ns Monroe suggests, there wonld be m frules" at all
Instead. Coneress must, have intended the definitions of the Dhictionary Aat
tn "|']|1" arrnas=-the-board except where the Aet by it terms o Iledd for a

deviation from this '|s'l'|-'|I|'|-—"|'.'.".-'|'.I the context shows that [defined )

worde were to be used in a more limited sense.”  Cert: nly thiz 15 how the

Northwestern Fertilizing court viewed the matter. finee there 1= nothing
in the “context™ of %l of the eivil richts bill ealling for a restrieted
interpretation of the word “person,” the language ol that section should
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This Court has not frequently followed stare decigis with the
punctiliousness argued for by Bill Nonetheless, assuming
that John Harlan was correct that one seeking to set aside
precedent has a heavy burden to bear, that burden is dis-
charged here. In adrlil]rmk_in considering how much weight
Monroe and its progeny v due, it is ugeful to keep in mind
that no party briefed the municipal liability issue in Monroe.
Nor. indeed, did anvone brief the issue in City of Kenosha or
Moor. Indeed. petitioners in Moor did not even challenge
Monroe's holding. See Brief of Petitioner. Moor v. County
of Alameda, at 9. Therefore, with all humility, I suggest that
the arguments presented by amici here and in Part 1L _supra,

e

are wholly new and go substantially Bevond anything so far
prf's.ontr-t! To the Court.

Moreover, T suggest that one can find ambiguity in the
congressional debates only by attributing to all Members of
Congress, as Bill does, the clearly erroncous beliefs of a few.
If. however, one attributes to Congress an intent to apply the
then recently announced constitutional doctrine of Collector v.
Day, supra, which is the ease cited most frequently in the
dehates. the debates become very clear. When a correct con-
stitutional theory, under which the Sherman amendment was
unconstitutional, is available and repeatedly referred to in the
debates, T ask what possible justifieation there can be for
assuming that Congress had some other, erroneous eonstitu-
tional limit in mind?

Fven if a majority does not agree with me that Monroe
should be overruled outright, certainly the error of our ways
is sufficiently clear that Monroe should not be extended to
cover school boards,

The Reconstruction Congress that pasz=ed the Cival 5 , ! E
I'.:‘l‘ 11{ !'\\Tl ||:r] nint r':l:l O IR rli'!':'l’"ll'-,' :|:|I|_|I'"-C-- ri".' Question : ! : ?
prima farcie he ponstrued to inelude “bodies politic™ among the entities that ﬂ" ‘5:- 5 {

eonld be sued,
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whether guasi-municipal badies such as school hoards were

gubject to suit under the Act. Indeed, since nublie education
was in its rudimentary stages at the time the Aet was adopted,

campuleory  school attendance being virtually unknown,
Brown v. Board of Education, 947 17, 8. 483 400 (1954), 1t
wonld have been most eurnrising had it done =o. Given that
the Dictionary Act of 1871, enacted only months before the
passage of the provigion that became ¢ 1083, provided that
win all Acts hereafter passed . . . the word ‘person’ may extend
and he annlied to bodies politie and eorporate . . . u lese the
context shows that [the word wag] intended to be used in &
more limited senee " the only nlansible basis for concluding
that the Congress that enseted % 1983 did not envision, and
wonld not have anproved. grhonl boards bheing sued under
that provision is the reason we found the explicit language
of the Dictionary Art merenasive in Monroe, namely the
reiection of the Sherman amendment, With respect to con-
gressional power, there iz eimply no reason to suppose that
the 1871 Congress would have thought itself at a greater
disahility in acting to impose obligations on, and reach the
ronduet of, quasi-munieipal bodies than it was in reculating
the municipalities themselves. Thus the demonstration in
Part 1T that the rejection of the Sherman amendment cannot
be interpreted as evincing a firm congressional decision to
nlace municipalities outside the ambit of § 1983 applies with
at lpast equal foree to the auestion whether erhool boards are

subieet to zuit under that section,

Nor do our cases eompel us to exempi gchool bogrds from

Far from 1t. As we _-|-|_| anyone in this country who

the newspapers knows, the situation is precisely the
contrary. We have, after plenary consideration, decided the
merits of well over a score of eases brourht under § 1083 in

which the principal defendant was a gchool board In &

1 v, Brodiey,
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number of these eases, § 1083, coupled with 28 U 8. C. § 1343,
was the only alleged hasis of iurisdietion.” Moreover, the
relief sought agajnst the sehool boards in these eases has not
been limited to declaratory and injunetive reflief. In LaFleur's
companion case, UCohen v. {Mﬁu School Board,
414 T7. 8. 632 (1974). a case brought solely under % 1083, 414
' & at 638 the petitioning plaintiff sought an award of

backpay and attorney’s fees against the school board as well

as declaratory and injunctive relief. In none of the=e cases
did we even intimate that school }mrnmﬂ
hecanse IHey are not - persons 3 Fhe meaning of that
statute. Indeed. T believe tl apsuled our under-
standing about the suability o woards under § 10983 1s

of Philadelnhia, 430 T7. 8. 703 (1977); Enat Carrall Paris
Marshall, 424 17, 8. 636 (1976); A Filliken v. Bradiew, 418 TT_ 8. 717 (1974)
Bradley w. School Board of the City af Richmond, 416 17, 8, 696 (1974)
leveland Board of Eduration v. LaFleur, 414 T 8 832 (1974);: K
Behool District No. 1, 413 TT. 8. 189 (1 1 Lo ] -
Rodriguez. 411 1. 8. 1 (1973); Swann v, T heark
of Education, 402 T7. 8. 1 (1971); Northeross
of Bdurcation, 307 T. 8. 232 (1970%: Carter
Sehool Board, 306 1. 8, 228 (196G9);
of Education, 306 17, 8. 19 (1063)
205 T7. 2. 621 (1939} ; Tink
393 17, 8. 421 (1960);
(1068Y: Ranew v. Boa
Catmty Behool Boaard of M
||.|'|'.- gtom Township v.
] e ETER A
1. 8, 688 (1063): Bush -
(1081): R
08 {epelond Boar
Keves v. Sehool Distr
Sivann v. Ch arlnd#a- '|_r| s s T Py
Armendix, at 465a;

@ 229 [(1970)
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his diseussion of the nature of school desegregation suits in

Milliken I, where he observed :

'__"ﬁ;;:u,"y, the plaintiffs in this type of litigation are
students, parents and supporting organizations who desire
to desegregate a school system alleged to be the produet,
in whole or in part, of de jure segregative action by the
public school authorities. The principal defendant is
usually the local board of education or school board.
Decasionally the state board of education and state offi-
cials are joined as defendants.” Milliken v. Bradley, —
U 8 — — (1977) (45 U. 8. L. W. 4873, 4880
(June 27, 1977)) (PowrLL, J., concurring) (emphasis
added).

Although we did not expressly address the jurisdictional

question of a school hoard's amenability to suit under £ 1983

in our previous deeisions, too mueh water has flowed under the

bridge to consider the issue anvthing but settled. As Chief
Justice Warren said in Broun Shoe Co, v. United States, 370
. 8. 204, 307 (1962):

“While we are not bound by previous exereises of juris-
dietion in eases in which our power to act was not ques-
tioned by was passed sub silentio . . . neither should we
disregard the implications of an exercise of judicial author-
ity azsumed to be proper for over [33] yvears.”

Over a eentury and a half earlier, Chief Justice Marshall ren-

dered a similar admonition. Tn holding that a corporation

was capable of bringing =nits in federal court under the Judi-
clary Act of 1780, he reasoned-

“Such has been the universal understanding on the sub-

iect.  Repeatedly has this eourt deeided causes between

a corporation and an individual without feeling a doubt

respecting its jurisdietion, Those decigions are not cited

as authority : for they were made without considering this

particular point: but they have much weight, as they

ghow that this point neither oceurred to the bar or the
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bench; and that the common understanding of intellizent
men is [that jurisdiction exists].” Bank of the [United
States v. Deveauz, 5 Cranch 61, 88 (1800).

Congressional action taken in the wake of our decisions, far
from showing any dissatisfaction with our notion that school
boards can be sued under § 1983 has presumed that school
boards are subjeet to suit under the statute and approved that
principle. In 1972, spurred by a finding “that the proeess of
eliminating or preventing minority group isolation and
improving the quality of education for all children often
involves the expenditure of additional funds to which local
educational agencies do not have access,” 20 U.8. ¢
£ 1601 (a) (1970 ed., Supp. V). Congress passed the 1972
Emergency School Act. Section 643 (a)(1)(A)(i) of that
Act. 20 1. 8. C. £1605 (a)(1)(A)(i) (1970 ed., Supp. V),
authorizes the Assistant Secretary

“to make a grant to, or a contract with, a loral educational
agency [w)hich is implementing a plan which has been
undertaken pursuant to a final order issued by n court of
the United States . . . which requires the desegregation of
minority group -segregated children or faculty in the
elementary and sccondary schools of such ageney, or
otherwise require: the elimination or reduetion of minor-

ity group igolation in such schools.”  (Emphasis added.)™

o A “laen]l educational ageney™ iz defined by 20 U, 8. C. § 1619 (8) a=
g publie board of education or other public anthority legally constituted
within & State for either administrative control or direction of puhlic
elementary or secondary schoolz in a city, county, township, school, or
other political subdivision of a State, or a federally reepgniged  Indian
reservation. or sach combination of school district2, or countirs Az are
recognized in 8 State as an administ rative ageney for its public elementary
or secondary schools, or a combination of loeal edueational sgencies: and
ineludes any other public institution or agency having administrative con-
trol .'I'I'I"I direction of a |-|||-'|' plementary or aprondary s ‘hien] and where
reapongibility for the eontrol and direction of the activities in s h echools

which are to be assisted under this chapter i3 vested m an ageney snhaor-
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(Congress thus elearly recognized that school boards were often
parties to federal school desegregation suits. Since virtually
every federal school descgregation case brought up until the
time the 1972 Emergency School Act was passed was brought,
at least in part, under § 1983, it simply cannot be said that the
federal desegregation suits Congress had in mind were not
brought under that provision. In §718 of the Act, 20 U. 8. C.
g 1617, Congress gave its explicit approval to the institution
of federal desegregation suits against srhool boards—presum-
ably under § 1983, That section provides:

“IIpon the entry of a final order by a court of the
[Tnited States against a local education agency . . . for
failure to comply with any provision of this chapter or
for discrimination on the basis of raee, color. or national
origin in violation of title V1 of the Civil Rights Act of
1964. or the fourteenth amendment to the Constitution
of the United States as they pertain to elementary and
speondary education. the court, in its diseretion, upon a
finding that the proceedings were necessary to bring about
compliance, may allow the prevailing party. other than
the United States. a reasonable attorney’s fee as part of
the costs.” (Emphasis added.)

Two years later, Congress found that “the implementation
of deserregation plans that require extensive student trans-
portation has, in many cases, required local educational agen-
cies to expand [sic] large amounts of funds, thereby depleting
their financial resources . ... 20 U. 8. C. & 1702 (a)(3)
(1970 ed.. Supp. V). (Emphasis added.) Congress did not
respond by declaring that school boards were not subject to
suit under § 1983 or any other federal statute, “but simply

dinate to smich a hoard or other uthority, the Assat =g v Y
congider such subordinate agency as a loc al edueational A WP
pose of this chapter."

1 Tndead. Congress expressly reiterated that a cause of action, COEILER

ble in the federal courts, existz for diserminati
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[legiglated] revised evidentiary standards and remedial priori-
ties to be emploved by the courts in deciding such cases.”
Brief for National Education Assn. and Lawyers’ Committee
for Civil Rights Under Law, at 15-16.

Fuﬂi&:@_rnﬁst recently legislated in light of the fact that
school hoards have long been deemed “pesrons” within the
meaning of § 1983 in enacting the Civil Rights Attorney's
Feen Award Act of 1976, 42 U, 8. C. A, § 1988, That act
allows the award of attornev's to the prevailing party. other
than the United States, in a number of eivil rights actions,
ineluding “any action or proceeding to enforee a provision of
sections 1081, 1982, 1983, 1985, and 1986 of this title [42
7.8 C.1...." The 8enate Report on the Act oheerved

“IDlefendants in these cases are often state or loeal
bodies or State or local officials,. In such cases it is
intended that the attornevs' fees, like other items of costs,
will be collected either directly from the official. in his
official eapacity, from funds of his ageney or under his
sontrol. or from the State or loeal government { whether
or not the ageney or government is named as a party).”

Both the Senate and House Reports cited with approval a
number of eases brought under § 1983 in which a school hoard
context. 20 17, 8. C. %3 1703 1706, 1708, 1710 1718. The Ast assumes
that school boards will usaally be the defendants in such suits For exam-
ple, § 211 of the Act, 20 U. 8. C. § 1710 provides:

ITI:" .\'1r| ey |-'_.-|“_-.. 1 _C'i.ll'l'l eyt il'-‘l:_'1|'|l q I
thiz title [which allows for anit by hoth private parties |
Ceneral to redresz diserimination in ~ablic aduestion

“la} gives to the appropriate edueat

or conditions which, in his jndgment, cor

nrohihitions against digerimination rhlie edueatio
Bection 219 of the Act, 20 U . B1718

of eourt ordered busing “if

mey has satisfied th

the Constitutio
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was the primary defendant.”® Congress was thus well aware,
as it was in passing the 1972 Emergency School Aid Act and
the Equal Eduecational Opportunities Aet of 1974, that school
hoards and other local governmental bodies could be, and very
often were, sued under £ 1983, 1In passing the Civil Rights
Attorney's Fees Award Act of 1976, Congress affirmatively
built upon this prineiple and displayed its willingness to hold
those bodies liable for monetary as well az declaratory and
injunctive relief.

Just as Congress’ passage of legislation premised on the
assumption that sehool boards are properly the subject of
civil rights suits, the vast majority of which are brought under
§ 1983, bespeaks its acceptance of that notion, so too does its
persistent refusal to enact legislation limiting the jurisdiction
of the federal courts over school hoards. During the hevday
of the furor over busing, both the House and the Senate

refused to adopt bills that would have removed from the fed-
eral courts jurisdietion

“to make any decision, enter anv judgment. or issue anv
order requiring any school board to make any change in
the racial composition of the student bodyv at any publie
schoel or in any class at any public school to which stn-
dents are assigned in conformity with a freedom of choiee
system, or requiring anv school board to transport any
students from publie school to another publie sehool or

2 The Renate Hi*-[-nri cited Brodlew v. School Board o
Richmond, 416 U, 8. 698 (1974}, for the proposition that under the Act
eounzelz feee could be awarded pendente ite, B, Re p. No. 04-1011, at 5
The Report alan eited with approval several lower eourt eases in which
attorney’s fees were awarded against school boards in actions hronght
under § 1983, Ibid. The House Beport, in addition to approvingly eiting
Bradley, H. R. Rep. No. 04-1558, at 4 nin. 6, &, and Northeross v. Memphis
Board of Education, 412 11, 8 427 (1072). id.. at 6. 0 obeerved: “Section
1983 = utilized to challemge official diseriminntion, such as racial TR LR N R Ly
tion imposed by law. Brown v. Board of Education. 347 11 3 423

(1954)." Id., at 4
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from one place to another place or from one school dis-
triet to another school distriet or denying to any student
the right or privilege of attending any public school or
class at anv public school ehosen by the parent of such
student in conformity with a freedom of choice systemn, or

requiring any school board to close any school and trans-

fer the students from the elosed school to any other
school for the purpose of alterine the racial eomposition
of the student hody at anv publie school, or precluding
anv achool board from earrving into effeet any provision
of any contract hetween it and any member of the faculty
of anv public school it operates gnecifving the publie
echool where the member of the faenlty is to perform his
or her duties under the eontract.” 8. 179 03d Cong.. 1st
Qess. §1207 (1973): H. R. 159, 92d Cong., 1st Sesg,

§ 1207 (1971) (emphasis added).

Other bills designed either completely to remove the federal
eourts from the school desegregation eontroversy. 8, 287, 03d
Cong.. 1st Sess. (1973). or to limit the ability of federal courts
to subjeet school boards to remedial orders in desegregation

1t Sess. (1973): 8. 179, 93d Cong.,
1st Ses=. 82 (a) (1973): H. R. 13534, 924 Cong.. 2d Sess,
g 2022 (10972), have similarly failed.

In sum. support for the proposition that erhonl hoards are
not “persons” subject to suit under § 1933 eannot he found in
the congressional understanding at the time § 1083 wae ninssed
our subsequent construetion of that provision, or the congres-
gional response to our decisions. To the contrary. each of
these eonziderstions comnels preeisely the opposite conelusion,
The only possible justification for holding that school hoards
cannot be sued under § 1083 iz a desire for some modieum of
consisteney with Monroe's holiding harring & 1083 enits directly
against municipalities. Yet such an outeome stretehes stare
decisis bevond its breaking point by extending a clearly
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erroneous decision at the price, as John said at Conference, of
making ourselves “look like fools.”

IV

The following practical consequences flow from the preced-
ing examination gi_-u! analysis of & 1083. Quasi-municipal
bodies such as school boards at the very least, and. ideally,
muniecipalities themselves as well, may be sued directly under
§ 1083 for both monetary and injunetive relief when the
municipality or quasi-municipal body bears a significant
dvgree- of rmpmmﬁ)l]uw for a constitutional deprivation. The
most elear-ont cases are those 1n whieh the unconstitutional
action is taken pursuant to a municipal ordinance or regula-
tion. Beeause unwritten practices and predilections may, by
force of time and consistent application, erystalize into official
policy, these too may provide a basis for direct suit against
municipal and quasi-muniecipal bodies. See Adickes v. 8. H.
Kressd Co., 308 T7. 8. 144, 167-169 (1970).

The cornerstone of thiz approach is that a munieipal or
quasi-municipal body may be direetly sued under £ 1983 for
anv relief necessarv to redress a eonstitutional deprivation
when it bears some klame or fault for the constitutional
infringement, T onversely, where the bodyv bears no signifi-

2 In Rizzo v. Goode, 423 T7. 8. 362 (19768), we recornized that fanlt is
& crucial faetor in determining whether relief mavy run against a party for
its alleged participation in a constitutional tort. Distinguishing the relief
approved by the lower eourts in the ease at hand from that sanctioned by
']Ii-‘ l:‘l'1".1'.'| il' F!"I"l'd'r| |f|-.~'--r_rr AT CARRE S8 .‘ a2 Sirgnn Y. Tha .i'l”ﬂ'-
Meeklenburg Board of Eduration, 402 17. 8. 1 (19711, and Brown v. Board
of F'fi"-'"-“'-'-'ﬂ. 3T U, 8. 4583 (1954}, Juetice REmnwauisT explained

"Respondents . lgmore @ eritical factual distinetion hetween theie
casn .I':Ilr t.llr' d'“"l_rrﬂ"_r.|'i'|| =rs I,II'I'|II|'IJ FI'-' |:'\|- I‘I\I'l'l_ [ll |.'"' ]|1||'|'
segregation imposed by law had been implemented by state authorities for
% !'F'_'-'i.“l'_r perinds of time, wherenz in the instant 12e the Istrict Court
found that the I'i'.-t|||1f'.-i=h|-- suthoritice had plaved no alfirmative part in
depriving any members of the two respondent classes of any constitutional
rights. Those against whom injunctive relief was directed in cases such

W“-‘W

ot~ frtt™

W&Z}

y oW
L)-l’,u_ﬂ_




T5-1914—MEMO {A)
MONELL ». NEW YORE CITY DEPT. OF S30CIAL SERVICES 47

eant responsibility for the harm suffered by a § 1983 plaintiff,

it should not be viearipusly liable to svit under the doctrine
of mnnnmm liahility without fault is
precisely analogous to the liability imposed by the Sherman
amendment. which the 1871 Congress refused to impose, This
Court recognized as much in Moor, where we obsers ed that
“Congress did not intend. as a matter of federal low. to
impose viearious lighilitv on munieipalities for violations of
foderal eivil righte by their emplovees” 411 T7. 8. at 710
n. 27 (emphasis in original).™

a2 Swann and Brown were not administrators and school hoard members
who hnd in their employ a small nomber of individunls, which Iatter on
their own deprived black students of their constintional right= to 2 unitary
school svstem, Thev were administrators and school hoard members whe
were found by their own conduct in the administration of the srhool svs
tem to have denied those richt=. Here, the District Conrt found that
none of the petitioners had deprived the respondent classes of any
rights seeured under the Constitution. 423 177, B, at 377 (empha=ig in
original).

Had the Mayor and Police Commissioner of Philadelphin been responsible
for the eonstitutional deprivations. as were the schonl hoards m Swann
and Brown, appropriate relief eonld have ordered against them

For purnceess of & defendant’s amenability to suit, thiz approac

Wan
all eonstitntional violations perpetrated by a murieripal or quasi-municipal
bady, eonsistentl, without regard to the tvpe of relief that iz sought to
redrezs them., Bill, sn the other hand, would permit =mifs against
municipal officials in their official capacity where the reliefl requested is
injunctive only, and would bar such snits only where monetary relief is
gonght. Thir approach would resurrect precisely the tvpe of inconsisteney
we eondemned in Kenosha

& Wost lower eonrls confronted with the issue have also found the
docstrine of respondeat superior inapplicable to a § 1983 action, See Note,
D -.'rl‘r'nI mentg in the Law—=potion 1982 and Federalism, 90 Harv., L
Rev. 1133, 1207 (1977): Levin, The Section 1983 Alunicip
Doctrime, 685 Geo. L. J. 1483, 1533-1534 (1977) Az the Sevent
recently with respeet. to monetary relief

s are mot aware of wnv decksien which holde & local
entity lmble in money damaees for the eonstitutional d

mitted by it agentz, independently of any official policy

M
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Thus, municipal and quasi-municipal entities, like govern-
mental officials, must bear responsibility for their unconstitu-
tional acts. Where injunctive relief is sought, the effect of
this doetrine on extant law will be negligible. Virtually all
decisions since Moor have read that case, in effect, simply as
announcing a rule of pleading that prohibits the issuance of
injunctive relief direetly against a munieipality, and have
permitted any injunctive relief necessary to remedy a con-
stitutional violation to issue against the governmental official
responsible for formulating or implementing the unconstitu-
tional act or policy. Where monetary damages are sought
against a munieipal body under § 1983 to redress a constitu-
tional violation, however. the matter is a bit more
complicated.

Under eases such as Wood v. Strickland, 420 T, 308
(1975), and Scheuwer v. Rhodes, 416 U, 8, 232 flﬂﬂﬁ. many
governmental oMeials are entitled to a gualified good-faith
immunity, which is, in effect, a defense. At first blush, there
would appear to be little reason to hold municipal and quasi-
munieipal bodies. as such. to a higher standard for safeguard-
ing constitutional rights than the standard the officials who
comprige those bodies and formulate their policies are held to.
This initial impreesion is buttressed by the fact that ﬂw
enmmon law f_"E‘!H'hl"\ afforded municipal bodies II:'-l""'lIiIt'l [
the Twr‘iwlnnnw* of their "governmental” functions © couple d
with the approach we have consistently taken in determining
whether and to what extent a ﬂ;irprl defendant 18 I"Ilf-lT.ri‘I'! to
immunity in a & 1983 action—namely “a considered inguiry
into the immunity historically accorded the relevant official
at common law and the interests behind it,” I'mbler v. Pachi-

respondeat superior has not heen applied under § 1983 dithoueh it miest
be noted that the epportunity te apply it to municipal bodies was fore
lns ||[ bv the statutory interpretation that such bodies were not subject
to & 1983 liability.” MeDonaold v. Stofe r_r Hlinots, 557 F. 2d 506, 604
{(CAT 1977).

= Qee 18 E. MeQuillin, Munieipal Corporations § 5324 (3d ed. 1963)

[
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man, 424 U, 8. 400, 421 (1976). However, for two reasons I
believe that it is both unwise and unwarranted, at this point,
to announce & Aat rile that mumcipal and quasi-munieipal
bodies are entitled to precisely the same type of immunity
afforded governmental officials under Wood and Scheuer.
Ei:’;-.t‘ the eommon law of municipal immunity “[flor well
over a century . . . has been subjected to vigorous eritivism.”
W. Prosser. Handbook of the Law of Torts 984 (4th ed. 1971).
As a consequence, there has been “a minor avalanche of deei-
sions repudiating municipal immunity” that portends “a
radical change in the law. 7d., at 985. Second. the poliey
considerations that underlie the doetrine of munieipal im-
munity differ significantly from the concerns we identified
as the source of the qualified good-faith immunity recognized
in 8cheuer. Neither of those concerns—“(1) the injustiee,
particularly in the ahsence of bad faith, of subjecting to lia-
hility an officer who is required, by the legal obligations of his
position, to exercise diseretion: [or] (2) the danger that the
threat of =uch lighility would deter his willingness to execute
hiz ofiee with the decizsiveness and the judgment required by
the public good” ®—seems particularly poignant where the
2 1983 defendant is a munieipal or guasi-mumicipal body.
With respect to the first coneern, it eould be argued that. far
from being unjust, it is guite fair to saddle a governmental
entity that has harmed an individual with the responsibility for
rectifving that harm: for this spreads the cost of the uncon-
stitutional action among the members of the polity—those
who reap the benefits of the munieipal body’s actions and who
are ultimately responsible for them® With respect to the
second concern. “the rigk that i.“'|1ﬂ-'illlf liahility '.'n"'ll”ﬂlif-':"i
by an immunity or good-faith defense upon munieinalities

8 Qehewver v, Rhodes, 416 17, 3, 232 240 (1974).

7 Bap Note, Damage Remedics Against Munieipalities for Constitntional
Violations. 80 Hare. T.. Rev 022 056-05% (10978) : Note, Viearione Liahility
Under Section 1983, 6 Tnd. T.. Rev, 509, 515 (1973)

w
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would deter their officials from conscientiously executing their
publie duties seems much more attenuated than the risk
attendant to imposing such liability npon the officials them-
selves.” Note, Damage Remedies Against Municipalities for
Constitutional Violations, 89 Harv. L. Rev. 022, 957 (1976)
(a journal whose wisdom Bill apparently recognizes). Indeed,
it might even be that the imposition of liability directly on
governmental bodies could have a beneficial effect on per-
formanee by providing responsible officials with an incentive
to eorrect abuses.

Given these eonsiderations, the most judicious eourse is
elearly to permit the lower courts to grapple with the question
of the nature of the immunity munieipal and quasi-muniecipal
bodies are entitled to when sued for monetary relief under
£ 1083. Cf. Bivens v. Sir Unknown Federal Narcotics Agents,
403 17. 8. 380, 3097-308 (1971). Only after the issue has
received sufficient ventilation and percolation in the lower
courts will it be meet for our consideration.

APPENDIX

As proposed, the Sherman amendment was as follows:

“That if any house, tenement, eabin, shop, building,
barn, or granary shall be unlawfully or feloniously demol-
ished, pulled down, burned, or destroyed, wholly or n
part, by any persons riotously and tumultuously assem-
bled tomether: or if any person shall unlawfully and with
foree and violence be whipped, scourged, wounded, or
killed by any persons riotously and tumultuously assem-
bled together: and if such offense was committed to
r]ppﬁx'q' any person of any !'i_‘.',]lt conferred 0N him ]I_‘.‘
the Constitution and laws of the United States, or to
deter him or punish him for exercising such right, or by
reason of his race, color, or previous condition of servitude,
in every such ease the inhabitants of the county, eity, or
parish in which any of the said offenses shall be com-




75-1914—MFEMO (A}

MONELL v. NEW YORK CITY DEPT. OF BOCIAL SERVICER 51

mitted shall be liable to pay full compensation to the
person or persons damnified by such offense if living, or to
his widow or legal representative if dead; and such com-
pensation may be recovered by such person or hi= repre-
sentative by a suit in any court of the [Tnited States of

eompetent jurisdiction in the diztriet in which the offense
was eommitted. to be in the name of the person injured,
or his legal representative, and against said eounty, city,
or parish. And execution may be issued on a jndgment
rendered in such suit and may be levied upon any prop-
erty, real or personal, of any person in said county, city,
or parich, and the =said county, eity, or parish may recover
the full amount of such judgment, ecosts, and interest,
from any person or persons engaged as principle or
accessory in such riot in an action in any court of com-
petent jurisdietion.” Globe, at 663.

The complete text of the conference substitute for the
Sherman amendment i=:

“That if any house, tenement, eabin, shop, building
barn, or granary shall be unlawfully or feloniously demol-
ished, pulled down, burned, or destroyed. wholly or in
part, by any persons riotously and tumultuously assem-
bled tosether: or if ANy person ghall unlawfully and with
foree and violenee be '.L"-i!'-r'-r'r|_ gronrred. wounded, or
killed by anv persons riotously and tumultuously assem-
bled torether, with intent to deprive anv person of any
right eonferred upon him by the Constitution and laws of
the United States, or to deter him or punish him for
exereiging such right, or by reazon of his race, eolor, or
previous conditions of servitude, in every such case the
eounty, eity, or parish in which any of the said offenses
ghall be committed shall be liable to pay full compensa
tion to the pergon or persons damnified by such offense, if
living, or to hiz widow or leeal representative if dead: ar d

guch compensation may be recovered in an action on the
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case by such person or his representative in any eourt of
the United States of competent jurisdiction in the district
in which the offense was committed, such action to be in
the name of the person injured. or his legal representative,
and against said eounty. eity, or parish; and in which
action any of the parties ecommitting such acts may be
joined as defendants. And any payment of any judg-
ment, or part thereof unsatisfied, recovered by the plain-
tiff in such action. may. if not satisfied by the individual
defendant therein within two months next after the
recovery of such judgment upon execution duly issued
againet such individual defendant in such judgment. and
returned unsatisfied, in whole or in part, be enforeed
against such county, eity, or parish, by exeeution. attach-
ment, mandamus, garnishment, or any other proceeding
in aid of execution or applieable to the enforeement of
judgments against municipal corporations; and such judg-
ment shall be a lien as well upon all monevs in the
treasury of such eounty, eity, or parish, as upon the other
property thereof. And the eourt in any such action may
on motion cause additional partiezs to be made therein
prior to issue joined, to the end that justice may be done.
And the said county, city, or parish may recover the
full amount of such judgment, by it paid, with costs and
interest, from any person or persons engaged as prineipal
or accessory in such riot, in an aetion in any court of
competent jurisdiction. And such county, eity, or parish,
so paying, shall also be subrogated to all the plaintiff's
rights under such judgment.” Globe, at 755
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