[Powell Conference Notes 04-30-76 LFP178F300012-13]

 [1st Page – Image LFP178F300012]

No. 75-44
Burrell v. McCray
Conf. 4/30/76






Affirmed on Exhaustion 7-2
The Chief Justice
Passed

On merits (Eighth Amendment) agrees with District Court and would reverse.  (Merits reached only as to McCray).


Agrees that Administrative remedies have been helpful—but Chief Justice is not clear yet as to best answer.

x x x


After discussion, 

First vote is dismiss as improvidently granted
Second vote is reluctant.  Affirm only on exhaustion


Stevens, J. 


Affirm

On exhaustion, should identify the constitutional issue.


Need not say exhaustion is never required.  Doesn’t think the remedy here is adequate.

x x x


If conditions of confinement are barbaric, courts must intervene.  Agrees with CA4 on merits.


Brennan, J.

Affirm

Bill read a recent CA3 slip opinion supporting CA4.


Bill says our precedents foreclose issue: no exhaustion of remedies required


Also agrees with CA4 on merits of Eighth Amendment


Stewart, J.

Affirm or Dismiss as Improvidently Granted


Law is as Brennan described it but “Court backed into – without argument or briefing”


Not a single signed opinion.


Steffel
 and Preiser
 are not really relevant precedents.

Can’t distinguish exhaustion for prisoners in 1983 cases from other 1983 cases.


Trapped by precedents

x x x


Not clear on merits.
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White, J.

Affirm

Can’t distinguish between exhaustion in litigation and exhaustion of administrative remedies.  


Not sure exhaustion would be enormously beneficial.


Didn’t vote on Eighth Amendment issue.


Marhsall, J.

Affirm

On merits and exhaustion


Blackmun, J.
Dismiss as Improvidently Granted – or Affirm on exhaustion


Law is settled6 – though probably wrongly.


On merits, would reverse.  Nothing cruel and unusual in strip cell or solitary confinement.  


Powell, J. 


In terms of number the precedents are impressive.  But the issue here – as Potter says – has never been addressed.


I’d reverse on Eighth Amendment issue.  


Passed on exhaustion issue.


I may write on “color of law” issue.


---------------------------------------------


Kochie v. Norton
Potter recommends that I read 343 F.S. 956


Rehnquist, J.

Reverse – both issues


Revese on merits.


As to exhaustion, thinks Monroe was right as to state remedy exhaustion but this is different from administrative exhaustion.


Suggests that administrative remedy in a prison is a part of process of “color of state law.”  This would not be a question of exhaustion; it would be recognizing that “full process of color of state law” is not complete until after administrative hearing.  
�. All footnotes have been added by the editor.  Interpretations of which the editor is particularly uncertain are indicated in italics and alternative interpretations may be indicated in footnotes.  Items in small caps were printed or typed in the original rather than handwritten.


� Stevens’ notes are written second although presumably he spoke last.  Powell was using an old form with Douglas’s name crossed out and Stevens’ name inserted.   


� Non-underlined material is squeezed in and may have been written later.  Alternatively, the entire sentence may have been inserted after the notes below.  .  


� Steffel v. Thompson, 415 U.S. 452 (1974)(Younger doctrine does not apply to threatened—as opposed to pending—state criminal proceedings).


� Preiser v. Rodriguez, 411 U.S. 475 (1973) (Habeas corpus—not § 1983—is proper remedy for challenging fact or duration of confinement).


� The phrase “on exhaustion” probably is intended to follow “Affirm” in the first line but could also have been intended to be an insertion after “settled” in the second line.  


� Kochie v. Norton, 343 F.Supp. 956 (D. Conn. 1972) (arguing for exhaustion of administrative remedies).  





