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Comments

'THE MARYLAND INMATE GRIEVANCE COMMISSION
OR THE FEDERAL COURTS? A PROBLEM
OF EXHAUSTION

Throughout the past decade federal courts have borne the burden of
an enormous increase in the number of civil rights actions filed by state
pT:iSI:JIIL'f‘S ﬂgﬂitiﬂ thair j-'lill:lTS C]I.‘Il]L‘ﬂRi!lg the coaditions of their coihne-
ment.! In part due to the ready access to federal courts that is availahle
to state prisoners® under the Civil Rights Act of 18712 and in part due to
a recognition by federal judges that state prisoners enjoy a growing nums-
ber of constitutional rights,* this increase has had a deleterious effect on

L. 1974 The. Aow, Ovr. US. Crs., Axx. Rer 220-21, This report reveals that
in fiscal 1956, 218 civil rights petitions were fild by state prisoners in United States
District Courts, By 1974 the number had grown to 5,236, an increase of over two
thowsand percent. The increase from 1973 to 1974 was over twenty-five percent.

2. See Monroe v. Pape, 365 US, 167 (1951), discussed in the text aecompanying
noles G3-81 supro: Note, Limiting the Section 1983 Action in the IV ake of Monroe v.
Pape, 82 Hanv. L. Rev. 1486 (1969),

3. Act of April 20, 1871, ch. 22, 17 Stat. 13 (codificd at 23 US.C. § 1343(3)
(1970), & 42 US.C. § 1983 (1970) ). Section 1983 provides:

Every person who, under color of any statute, ordimnee, regulation, costom, or
usage. of any State or Territory, subjects, or causes to be subjected, any citizen
of the United States or other person within the jurisdiction thercof to the
deprivation of any rights, privileges, or immunitics secured by the Constitution
and laws, shall be Kable to the party mjured in an action at law, suit in equity,
or other proper proceeding for redress,

4, See, ey, Smith v. Bounds, Civil No, 742378 (4th Cir. Sept, 30, 1973)
(state prisoners entitled to adequate legal library facilities for wse in preparing
pro se habeas corpus or civil rights actions, or an acceplable alternative) ; Holt .
Sarver, 442 F.2d JM (Bth Cir. 1971} (prisoners must be protecied from assaalts
by other inmates and prison trustees and muost be provided with adequate barracks) ;
Jackson v. Bishop, 404 F.2d 571 (8ih Cir. 1968) {prisoners have an eighth amendment
right to be free from corporal punishinent, including whipping, as a means of disci-
pline) ; Wright v. MeMann, 387 F.2d 519 (20 Cir. 1967} (prisoners are protected hy
eighth amendment from punishisent in form of confincment in sirip cells, in which
inmates are Maced without clothes or sanitary facilities and are exposed to cold, Alth,
and vnusual punishment) : Hirons v. Director, 331 F.2d 613 (4th Cie. 1963) { prisoner
must be provided adoguate medical and surgical treatuwent when necessary) ; Pierce
v. La Vallee, 203 F.2d 233 (&8 Cie. 19610 dprisovers most be allowed access to
religious writings and may not be perdecuted because of their belicis); Bundy w.
Cammon, 328 F. Supp. 165 (D. Md. 1971) (prisoners must receive adequate notice of
f'“”uﬂ in a substantizl 4|i~-'i]-|i||.5|r;|.' procecding and must be guu.ruul:t.'r\d a r|.'|all'l.'th'
objective and impartial tribunal ).

The federal courts” initial response to the civil rights complainis of prisoners
concerning the administration of state Prisons was o refuse to become invoelved inoan
area that was cousidered to be the sole prerogative of state oflicials, For example
in Siegel v. Ragen, B8 F, Supp 996 (N.D. Il 1949), stabe prisoners complained
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the operation of the courts. For example, the United States District Court
for the District of Maryland has been inundated by “a mound of prisoner
petitions the volume of which never seems to decrease, no matter how
rapidly the pending cases are adjudicated.”® Given this burden and the
state’s desire to be free from federal interference, it was inevitable that
efforts would be taken to alter the procedures by which prisoners’ griev-
ances might be resolved.®

The Maryland General Assembly took a significant step in this altera-
tion in 1971 by enacting section 204F of article 41 of the Maryland Code
which creates the Maryland Inmate Grievance Commission.” Established
as a separate agency within the Department of Public Safety and Correc-
tional Services,* the Commission is empowered to work within the organi-
zation of the correctional system to remedy affronts to those rights which
prisoners are entitled to enjoy.® It was hoped by the legislature that the
Commission would reduce the volume of prisoner petitions to the federal
district court by providing a simpler, more efficient administrative forum
for resolving inmate grievances."® The statute, as interpreted by the Mary-

about prison conditions incliling beatings by guards, The court considered the
allegations concerning the beatings to state a legitimate cavse of aetion uwnder section
1983, but refused 1o consider the other allegations concerning prison conditions
in general. Tt stated that it was “not preparcd to establish iteeli as a "co-adminisirator’
of State prisons along with the duly appoined Swtte officials.” [Id. at 999, Other
cases following this approach are compiled in Note, Beyond the Kea of the Conrts:
A Critigne of Iudicial Refusal to Reviewe the Complaints of Consicts, 72 Yare L.J.
306, 508 n.12 (1963).

Another example of bow inmates have been encouraged to litigate appears
from Johnson v. Avery, 303 LS. 483 (1969). There the Court held that states could
not profubit inmates from aiding other inmates in the preparation of legal documents
unless the states themselves provided reasonable legal services, See also Larsen,
A Prisoner Looks ot Writ-Writing, 56 Caur. L. Rev. H3 (1968) ; Rothman, De-
carcerating Prisoners aind Paticuts, 1 Cwv. Lis, Rev, 8, 12-14 (19731 ; Millemann,
Prison Diseiplivary Hearings & Procedural Due Process — The Requivement of a
Full Adwministrative Hearing, 31 Mo, L. Rev. 27 {1971).

3. MeCray v, Durrell, 367 F. Supp. 1191, 1193 (D, Md 1973). Tn fscal 1973,
118 civil rights prisoner petitions were filed in the Distriet Court jor the District of
Maryland, a number constiluting more than ten percent of all civil filings. 1973 D,
Avpu. Orr, US, Cra, Axn. Rep, 331,

6. For a deseription and analysis of the various developments in the area of
procedures for resolution of prisoner grievances see CExTeR Fon CORRECTION AL JUSTICE,
Towakp & Guearee Measvie oF Justice: Grigvaxce Mecuaxisus 15 CoRRECTION AL
Ixstrvmioxs (1975),

7. Me. Axx. Covg art, 41, § 204F (Supp, 1973).

8 Mp Axx. Cove art. 41, § 2MF(a) (Supp. 1973). The Commission is also
lllmplllkﬂl of the Division of Corrections, tw agency  imnediately rl.';'lﬂil:.i.hll.' for
the daily operation of the prisons which is also within the Department. Mn Axs.
Coue art. 41, § 204D (1971).

9. For a summary of these rights see nole 4 supra,

WL The Attorney General suggested that two reasons for creating the Coanmission
were the overcrowded federal court dockets and Mr. Chief Justice Burger's admonish-
ment to the slates that inmiite grievance procedures were needed (o lessen this
federal caseload. 59 Mp. Arr'y Gex. Her. & O 438-39 (1974).
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land Court of Appeals, requires exhaustion of this remedy before a prisoner
may file suit in a state court.’ Under prevailing federal law, however,
prisoners were not required to exhaust state administrative remedies be.
fore filing civil rights complaints in the district courts.”® A conflict thus
arose between the efforts of the Maryland General Assembly and the
federal doctrine of nen-exhaustion,

In 1972 the Fourth Circuit took note of the nascent Commission,
suggesting that when the Commission should become fully operational,
the doctrine of non-exbaustion would be reexamined.® In October 1973
the United States District Court for the District of Maryland undertook
this reexamination. It announced in MeCray v Burrell

[t]he time has come to take a careful and critital look at the continued
validity of the sweeping interpretation which caused § 1983 to be read
as a mandate to federal courts and forces them to aceept all but the
most patently ridiculous complaints from state prisoners, no matter
how hard or how successiully the state has tried to set its own prison
house in order,!®

This Comment will exanine the Marvland Tnmate Gricvance Commis-
sion and the MeCray litigation presently before the Supreme Court, focus-
ing on whether state prisoners should be required to exhaust adequate state
administrative remedies before bringing civil rights actions in the federal
courts.’ While an exhaunstion requirement appears desirable in theory,
the concept of “adequacy”™ must be defined before such a requirement can
be implemented. A proposed test for adequacy is therefore formulated,
the Maryland Inmate Grievance Commission is analyzed under it, and
recommendations for improvements are made.

Ture Comaission

In 1971 Maryland became the first state to provide a quasi-judicial
proceeding for hearing inmate grievances.’ The Maryland General Assem-
bly, encouraged by Chief Justice Burger,'® the Governor's Office, and the

11. State v. McCray, 267 Md. 111, 146, 297 A2d 265, 283-84 (1972). See Mo,
Axw. Cong art. 41, § 204F (1) (Supp. 1975), which provides: “No court shall be
required to entertain an inmate’s gricvance or complaint within the jurisdiction of
the Inmate Grievance Comnission uiless amsd untl the complainant has exhausted
the remedics as provided in this section. . . "

12, See text accompanying notes 63-81 dnfru.

13. Hayes v. Secretary, 455 F.2d 798 (4th Cir. 1972).

14. 367 F. Supp. 1191, 1194 (D. Md. 1973), rer'd, 516 F.2d 357 (4uh Cir. 1975)
(en banc), cort. granted, 44 US.LAW. 3257 (US. Nov. 4, 1973) (No. 75=4).

15. Id. at 114

1. The izsue of cruel and unusumal punishment with which the MeCray court
dealt 15 not discussed herein,

17. Tibbles, Ombrdsween for Awmerican Prison, 48 N.D.L. Rev. 383, 418 (1972).

18 Address by Chicf Justice Burger 1o the National Association of Allorneys
General, in Washington, D.C., Feb, 6, 1970, guoted in State v. MeCray, 207 Md.
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Attorney General of Maryland,® established an Inmate Grievance Com-
mission designed to hear and resolve grievances of persons confined in
state correctional institutions within the Division of Correction without tle
necessity of resorting to formal litigation. The Commission consists of
five members appointed by the Governor with the advice of the Secretary
.of the Department of Public Safety and Correctional Services.® Two or
more members of the Commission must have knowledge and experience in
one or more fields under the jurisdiction of the Department : in addition,
two or more Commission members must be attorneys.® Each member of
the Commission serves a four-year term on a part-time basis and is com-
pensated at a per diem rate® The Commission is administered by an
Executive Dircctor, a salaried employee, who is dppointed for a four-year
term by the Secretary with the advice of the Commission and the approval
of the Governor.®® Ile is provided with secretarial, investigative, and
clerical help Ly the Sccretary.®

Any person who is confined to an institution within the Division of
Correction, is otherwise in the custody of the Commissioner of Correc-
tion, or is confined to Patuxent Institution, may file a grievance with the
Commission®* against officials or employees of the Division of Correction or
of Patuxent.® I the instituiton itself has a fair and reasonable procedure

111, 297 A.2d 265 (1972). See generally Burger, “No Man is an Feland.” 56 ABAJ.
325 (1970).

19. 59 Mo, Arr'y Gex, Rer, & Or. 438 (1974).

2. Mp. Axx. Core arl. 41, § 204F(a) (Supp. 1973). The current membership
of the Commission includes one practicing attorney, a retived Director of the Federal
Bureau of Prisons (also an atlorney}, a retired insurance executive whe is also an
industrial relations ecusultant to the Burcan of Prisons, a former probation oflicer
and guard at the Fatuxcn: Institution. and the retired director of the state’s Division
of Parale amd Probation. 367 F. Supp. at 1202,

2l. Mup. Axx. Cove art. 41, § 204F(a) (Supp. 1973).

22, Id. .

23. Id. at § 2M4F(b).

24, Mup. Axx. Cone art, 41, § 24F(b) (Supp. 1973).

25. Id. at § 204F(d). This proup does not include those confined in local jails
or those on parole or probation because the local jails and the Division of Parole
and Probation are not organized wwler the Division of Correction in Maryvland.
Mo, Awx. Cove art, 254, § 500) (Swpp, 197505 A0 at art. 41, § 20400b) (19710,

26. M. at art. 41, § 24F(d) ( Supp. 19930, The Attorney General has interpreted
this braad authorization 1o inclade ericvanwes i the following categories :

(1) Complaints i wilich the jmmate alleges a deprivation of his constitional
rights. Examples of these actions are, bt not limited o, vbjections to decisions
of the Hiijlislml.l'ﬁ Lelisciplinary b tewns  (due process violations ), conditions of
confinement, double jeopardy, mail censorship.

(2) Complaints in which the immute alleges a mistdeed by wlicials of the
Division of Correction or Patuxent Institwiion which does not amount to a
deprivation of his vonstitutional rights but is protected by federal or state laws.

Examples of these would be alleged torts by correctional oflicers, the failure of the
institution to deliver packages, te failure o eredit tme spent in other institutions,
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that is appropriate for resolution of the inmate's particular grievance, the
Commission may require that such procedure be exhausted prior to sul-
mission of the grievance.®® It is the policy of the Commission to refrain
from hearing any matter currently under the jurisdiction of a court of
law.® Grievances are presented to the Commission in letter form.® Upon
receipt of the grievance, a preliminary review of the complaint is made
The complaint may be dismissed by a Commissioner or, as is usually the

the failure of the classification teams to approve transfers to other institutions,
last or stolen property, amd other administrative aetions.

(3} Complaints in which the fnmate alleges an act of correctional oificials
ar employecs which do ot amount 1o a deprivation of constitwtional or legal
rights bat which miphe reqiire adminisirative relicfl or corrective action. An
example of this would be the denial by the warden to recognize a prisoner
organization within the institution.

39 Mo, Atr'y Gex. Rer, & Or at 442-43. The types of grisvances received are
indicated in the following chart prepared by Mr. Robert H. Wolie, Legal Assistant
to the Commission. It inclwdes all grievances received during the year ending May
3L, 1975: i

Trpe of Complaint Received Number Percent

Adjustment Team Appeals 295 3

Classification Actions 197

Property 112

Medical 47

Clerical Error

Non-physical Abuse

Living Conditians

Jedicial

Parole

Commisgary

Visitors

General Inquiries

Physical Aluse

Mail

Legal Assistance

Religious

Reading Materials

Kon-penal Institntionalization

s

l LI'U\{.IL".HI—I—-—--—--NHLM&

Toravrs 837 100

27. Mo. Aww. Cooe art, 41, § 204F (d) (Supp. 1975). For example, the Com-
mission has required that where complaints arise out of a disciplinary action within
the institwtion, the inmate must first follow all institational adjustment  procedures
prior to submission of the grievance. 12 Md. Agency Rules & Reg., Inmate Grievance
Comm'n, R 12070000 (1971},

28 Imterview with Mr. Robert H. Wolfe, Legal Assistant to the Maryland
Inmsate Grievance Commission, in Baltimore, Sept. 26, 19735,

29. 12 Md. Agency Rules, & Reg, Inmate Grievance Comm'n, R. 12.07.00.02
{1971). .

0. Mo, Aww. Cove art. 41, § 204F(e) {Supp. 1975). It is at this point that
the grievance may be informally resolved. Over half of the complaints received by
the Commission have been disposed of administratively during the initial review.
b, INMATE GRIEVANCE CoMar's, STATISTICAL SUMMARY {Aug. 1973).
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case, the Director, without affording the inmate a hearing if, on its face,
the complaint is found to be totally lacking in merit.® 1f the complaint
is dismissed at this point, the inmate must be notified within sixty days
following the sulmission dite of the grievance and this is considerced the
final decision of the Secretary for purposes of judicial review.” If the
Director finds obvious merit to the grievance during the initial investiga-
tion, he is often able to remedy the situation immediately merely by ealling
official attention to the problem,’?

Should the initial investigation of the facts not result in an adminis-
trative disposition, the inmate is afforded a hearing on the matter?
which takes place at the institution where the inmate is confined ¥ The
inmate, at his own expense, may be represented by an attorney® or by a
fellow inmate® He may also call a reasonable number of witnesses and
may question any witness who testifies.™ Prior to the hearing, the Com-
mission may subpoena witnesses and documents™ and it may require that
testimony be given under oath.*® The Commission must keep a record of
the complaints and their dispositions.’' By use of a portable tape recorder,
the testimony before the Commission is preserved., At least three mem-
bers of the Commission must be present at the hearing and a decision must
be by a majority of those sitting.12

On the basis of the hearing, the Commission may find the complaint
lacking in merit and issue an order dismissing it or it may find the com-
plaint meritorious in whole or in part. In the latter instance, the Commis-
sion must then forward its order to the Secrctary. Within fifteen days,
the Secretary must affirm, reverse, or modify the order.® The Maryland
Attorney General has advised that the scope of the Secretary's review is
similar to that of a court of appeals with respect to the decision of a trial
court* It should be noted that it is only the order of the Secretary which
will actually be enforced by the prisons; an order of the Commission is

31. Muv. Axx. Cook art, 41, § 2MF (e) (Supp. 1973).

2. Id.

43, Imterview with Mr. Dene Lushy, Executive Director of the Maryland Immate
Grievance Commission, in Cockeysville, Sept. 26, 1973, According to Mr. Lushy,
roughly thirty-five to forty percenmt of all administrative dispositions favor the jnmate.

H. Mo, Axx, Coox art. 41, § 204F (1) ( Supp. 1975).

35. Id. at § 204F(j).

36, Jd. at § 204F (h).

37, Imterview with Mr. Hobert H. Wolie, Legal Assistant to the Maryland
Inmate Gricvance Commission, in Baltimore, Sept. 26, 1973, See also Johnson w.
Awery, 393 US. 483 (19G9).

38, Id.

3. Id at § 204F (g).

40. Id,

41, Id. a1 § 204F (i).

42, Id. at § 204F (i).

43. Id.

4. See note 134 infra.
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final only if it dismizzes a complaint. If the inmate is dissatisfied with the
disposition, he is entitled to judicial review in the appropriate state court.
The statute limits the scope of judicial review to a review of the Com-
mission's record and the Secretary's order to determine if there oceurred
any violation of constitutional requirements or of any right protected by
federal or state laws.*® As interpreted by the Maryland Court of Mppeals,
this statutory scheme was intended by the legizlature to be the exclusive
method by which the state would resolve inmate grievances: therefore,
inmates may not scek direct judicial relief from state courts 7

Recent statistics indicate that the Commission received approximately
2700 complaints in its first four years, of which more than half were dis-
posed of administratively.®® OF the 1065 orders issued as of August 1975,
three hundred found the inmate grievance meritorious,*

Fredictably, reaction to the Commission has been mixed. One early
evaluation suggested that the Commission’s history to that point was
marked by unsteady and dubious achievement ;™ however, a more recent

45, Mmn, Axw, Cone art. 41, § 2HF(D (Supp. 19753,

46. [d. The scope of review under the Maryland Administrative Procedure Act,
which is applizable to all state agencies unless expressly excluded, is muwch broader,
Mo, Awxx. Coor art. 41, § 244 (Sopp. 1975), § 255 (1971). The Administrative Pro-
cedure Act provides in part :

[A] court may affirm the decision of the agency or remand the case for further

procecdings: or it may reverse or modify the decision if the substantial cights of

the petitioners may have been prejudiced because the administrative findings,

inferences, or conclusions, oF desisions are:

(17 In viokition of constitutional provisions: or

(2) In excess of the statutory authority of jurisdiction of the agency; or

(3 Alade upon wnlawlul procedure; or

(43 Affected by other error of law; or

(3) Unsupported by eosmpetent, material and substantial evidence in view of

the entire record as submitted ; or

(6) Apninst the weight of competent, material and substantial evidence in

view of the entire record, as submitted by the agency and including de
nove evideice taken in open court; or

(7) Unsupported by the entire record, as submitted by the agency and in-

cluding de novo evidence taken in open court; or

(B) Arbitrary or capricious.

Id. at § 255(g). Sec generally Tomlinson, Counstitwtional Livils on the Decisivral
Powers of Conrts and Adwivistrative Agencies oo Marclaed, 35 Mo, L. Rev. . (1973).
47, MecCray v. State, 207 Md. 111, 297 A2d 265 (1972).
48 Mp. Ivmate Grievasce Cosmu's, Stamismican Suvsmsmany  (Aug., 1975).
49, [d.
50. In Keating & Singer, Prisoncr Gricvance Mechanisns, 19 Crime & Desix-
QuUENCY 367, 375 (1973), the authors state:

The vast majority of the cases handled by the Commission in its first cighteen
munths of existence have concerned appeals from the decisions of various prison
disciplinary boards. The Commission has not addressed itself to PETVASIVE, 5VEs
temic problems. In June 1972, its first executive director resigmed in frustration
over what he considered the unwillingness of Maryland correctional officials to
enforce and implement the Commission’s “orders.” During a series of summer
riots in Maryland institutions in 1972, there was no mention of the grievance
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report by another outside source indicated that the Commission had in fact
accomplished several significant objectives, including aceeptance by both
prisoners and jailers, resolution of numerous complaints, and an exposure
of unsatisfactory conditions and practices to official scrutiny®

ExnavsTion oF ADEQUATE STATE ADMINISTRATIVE REMEDIES
oy STATE Prisoners As PrereqguisiTE To FEDERAL
JupiciaL Revser Uxper Section 1983

MeCray v. BurrellP?

In McCray an inmate at the Maryland Penitentiary filed two pro se
complaints invoking the jurisdiction of the United States District Court
for the District of Maryland pursuant to 28 U.S.C. § 1343(3)5 and seek-
ing relief under 42 U.5.C. § 1983™ for deprivations of liberty without due

commission by cither inmates or administration; even a charge of inadeguacy

might have indicated that both sides at least recognized the Commission's poten-

tial for resolving imstitwtional problems.

5l. In Resovmck CexTer o¥ CommEcTIoNAL Law axp Lecan Sewvices, ABA
Cosmu’'s ox Compecrtroval Faciimes & Semvices, Marviaxs Ixuare Grievaxce
Coxar’x 7, 11 (Qmbudsman/Gricoonce Mechanism Projfiles — No. 3) (1974) (foot-
note omatied ), it is stajed:

The Commission scems to have gained acceptance by correctional administra-
tors throughout the state. It has recognized amd reinforced arcas of proper
correctiomal practice and has identified numerous problem areas in the operation
of the state’s correstional system, nssisting in their resolution, It has also become
a “safely wvalve” in the eyves of some correctional personnel, for relieving ten-
sions within institutions,

The Inmate Grievance Conumission was originally viewed by some as the
means through which major change could be stimulated within Maryland's Cor-
rectional system. While this goal does not yet appear to have been achieved, the
Commizsion laz (i) validatead omate grievances in a significant sumber of
cases, (i) had its recommendations accepted by corrcctional awthorities in the
great majority of cases, (in) expressed publie and official concern for the care
andd treatment of those incarcerated amd (iv) emphasized the need for correctional
services to be administered fairly in a humane manver, amd in harmony with
statutory and constitutional guarantees.

52, 516 F2d 357 (4th Cir. 1975) {en banc), cort. orated, 44 U5 LA. Jas7
(LIS Nov. 4, 1995) (Mo, 73=#). McCray's two original complaints, McCray v.
Burrell, and BMcCray v, Smith, were liber consolidated by the district court and
hieard joinily. 307 19, Supp. 1191, 1193 (D, Al 1973). In boih cases the defemdants
were prison officials.

51 BUSC. E 1343 119?”] provides in pertinent jaart

The district courts shall have original jurisdiction of any civil action
authorized by law to be commenced by any person:

{3) To redress the deprivation, wnder color of any State law, statute, ordi-
nance, regulation, custom or usage, of any right, privilege or ity
secured by the Constitution of the United Siates or by any Act of Con-
Eress |_|l'u1.':i|.|.i|||,'. for 1.'||1:|:|| 1'i.;;|||s of citizens or of all Prrs0ns within the
jurisdicuon of the United States. . . .

54, The text of this statute is set out in note 3 supra,
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process of law and for imposition of eruel and unusual punishment.
MeCray complained that on two separate occasions he had been placed
naked in an isolation cell for “mental observation.”™ On both oceasions,
he was confined for forty-cight hours under primitive conditions without
being seen by any individual capable of performing the purported “mental
observation.”* For these alleged constitutional violations, he sought in-
junctive relief and damages.® The district court dismissed his complaints
with prejudice, holding that Maryland state prisoners must exhaust the
adequate state administrative remedy provided by the Commission hefore
secking to invoke the jurisdiction of the federal courts for actions brought
under section 1985.%% Leoking to the merits of the claim, the court held
that no constitutional violations had oceurred in the incidents alleged ™
and that, in any event, the defendants had seted in pood faith reliance on
standard operating procedures and were therefore immune frem liability
in damages.™ On appeal, however, the Fourth Circuit reversed, holding
that exhaustion of administrative remedies is not required in zection 1933
cases.™ On the merits the court held that McCray's constitutional right
not to be subjected to eruel and unusual punishment had been violated in
both instances of isolated confinement ;%2 the case was remanded to the
district court for additional findings on the issue of liability for damages.®
Finally, the court found it unnecessary to rule on the efficacy of the state
administrative remedy, although it did note several of McCray's argu-
ments against the adequacy of the Commission procedures.™

In MeCray the Fourth Circuit presented a cogent analysis® of the
important cases dealing with exhaustion of remedies which ean be sum-
marized as follows. Exhaustion of state and federal administrative reme-
dies and state judicial remedies is often held to be a prerequisite to federal

55 516 F.2d an 366,

56, Jd. ar 36567,

57. Id. at 360,

58, 367 F. Supp. at 1210

3. Jd. at 1216-17.

G0, Id. at 1217,

61. 516 F2d at 365. McCray's appeal was consolidated with two other cases in-
volving Maryland state prisoners’ 1983 actions which had been dismissed for failure
to exhavst the remedy provided by the Commussion. fd. at J60. These cases were
remanded to the district court for hearings on the merits. fd. at 365,

62. 516 F.2d an 367-09.

G63. The court of appeals remanded the case to the district court because that
court had too hastily concluded that the defendants were e without requiring
them to sustain their burden of proofl on this issue. 516 F.2d at 3700 Additionally,
subsequent to the district court’s opinion and the preparation of the opinion by the
court of appeals, as noted by Judge Winter in an addendum, i, at 371, the Supreme
Court decided Wood v, Strickland, 420 U5 308 (1975), which further defined
conditions under which immunity from damages would be granted 1o state officials
in section 1983 suits. Jd. a1 321-22.

64, See text accompanying notes 63-81 infra.

65. 516 F.2d at 361-65.
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judicial relief.® In Monroe ¢ Pape " however, the Supreme Court held
that victims of illegal searches conducted by state police officers were not
required to exhaust state judicial remedies before seeking federal relief
under scction 1983, “It is no answer that the State has a law which if
enforced would give relief, The federal remedy is supplementary to the
state remedy, and the latter need not first be sought and refused Lefore the
federal one is invoked."™  Although earlier eases had held that state
judicial remedies need not be exhausted in cases arising under section
1983,9% the AMonroe decision was based on an analysis of the statute and
was made without reference to those cases. The broad language of the
Court, quoted above, did not distinguish between judicial and administra-
tive rowedics, nor did it distinguish between adequate and inadequate
remedics. It was therefore not surprising that in MeNeese v. Board of
Education,™ where the Supreme Court was presented with the issue
whether to require exhaustion of administrative remedies in a civil rights
action seeking school desepregation, the broad language of Monroe was
held to control and no exhaustion was required. An alternative holding
in McNecese, that exhaustion of the particular administrative remedy was
unnecessary in any event because that remedy was inadequate, was poten-
tially important because the result in MeNeese arguably did not foreclose
the possibility that exhaustion would be required when a section 1983
plaintifi's administrative remedy was found to be adequate. Damico .
California,” however, settled this point, at least in the area of welfare
litigation. A threc-judge district court required exhaustion of what it
found to be an adequate state administrative remedy ; the Supreme Court
reversed, citing MeNveese and Monroe for the rule that no exhaustion is
required in section 1983 actions. In Howghton v Shafer™ the Court
applied its non-exhaustion doctrine to a state prisoner’s civil rights action.
There the Court reversed a dismissal for failure to exhaust administrative
remedies on the dual grounds that the available remedy was inadequate
and that, under MeNeere amdl Monroe, exhaustion was unnecessary in
section 1983 cases. Wikcording v. Swenson™ strengthened the notion
that the Monroe language is applicable in the context of a state prisoner

66, Id. at 361.

67, 365 UL.S, 167 (1961).

68, Id. at 183,

. Eg. Lanc v. Wilson, 307 US. 268 (1939). In Lawe, the Court reaffirnaed
the distinction between sdministrative amd judicial remedies first draen i Bacon v,
Rutland RR. 232 U5 10 (1914), and beld that exhavstion of juwdicial as opposed
to administrative remedies is not required in cases brought wnder the Civil Rights Met
of 1871, The justification for this distinction is “the potential res judicata and eol-
lateral estoppel cifects of state court judgments,” Comment, Ervhoostion of State Ad
indinigtratise Remecdies i Section J98E Cascs, 41 L. Cm. L. Rev, 337, 551 .68 l]r"?'”-

70, 373 ULS, GhOB (1%03).

71. 389 LIS, 416 (1967 ) (per curiam).

72, 392 115, 39 (1%8) (per curiam).

73 404 UL5. 249 (1971) (per curinm).
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civil rights action. In IWilverding the prisoner’s petition appeared to be
a request for a writ of habeas eorpus: however, the Court treated it as a
civil rights action since it chailenged the conditions rather than the fact
or duration of confinement. Exhaustion of remedies is required by statute
in federal habeas corpus actions ;™ but since this was a section 1983 action,
-that statutory requirement was inapplicable. The Court held that the avail-
able remedy was inadequate. It went further, however, citing Heughtan
for the principle that, as far as exhaustion is concerned, state prisoners
are on a par with other civil rights plaintiffs, and therefore exhanstion
is unnecessary in any event.™ '

On the basis of these and similar cases,™ ihe Fourth Circuit con-
sidered the rule settled that exhaustion is unnecessary in actions browght
under section 1983, It recognized that the district court in MeCray,
following another lower court decision,™ had concluded that no case had
ever presented the Supreme Court with a state prisoner’s civil rights action
where an adequate administrative remedy had been available,™ While the
lower court considered this an invitation to analyvze the various policies
involved in requiring exhaustion, the Fourth Circuit looked first for some
indication that the Supreme Court would ever limit the application of the
broad Monree language and treat state prisoners with adequate remedies
differently from other civil rights plaintiffs. A dictum in Gibson v Berry-
Wil was the closest indication cited to the court by the appellees. The
Supreme Court in Gibson stated that it was an open question whether
exhaustion of a state administrative remedy might be required in a section

74 BUSC §228(b) (1970).

75. Professor Millemann has suggested that the federal éourts owe a particular
duty to hear the complaints of state prison inmates, Becanse prisoners retain certain
liberties upon incarceration, vel ace in many respects totally dependent upon the state
for the necessitics of life, are generally disenfranchised, and have traditionally been
neghocted by stote govermmenis and abused by jailors, it is arguahle that the need for
access to a foleral forvm is acute. See AMillemann, Protccied DTunate Libertics: A
Case for Judiciad Responsibilite, 53 Oue, L. Rev. 29 (1973).

76, Carter v. Stanton, 405 US, 669 (1972) (per curiam), held that exbaustion
was not required in welfare cases brought under section 1983, Tn Metcall v, Swank,
406 U.S. 914 (1992), vacating fudgment ond remanding mew, 444 F.20 1333 (1971),
an affirmanee 1:1- ihe court of ;l.;l]:unla. of a dismissal for failure to exhanst ;lrf:‘qlm.f.ﬂ
state administrative remedics was vacated and remanded for reconsideration in light
of Carter, Metcalf was also a welfare case. Steffel v. Thompson, 415 U.S. 432 (1974},
in which an individeal sought a declaration that a state criminal statute W38 uncoasti-
tutional, treated the law as settled that exhaustion is ot reguired in section 1983
eases. Preiser v. Rodrigues, 411 US, 475 (1973), was treated as apparently having
given the Court the opportunity to impose an exhawstion requirement in section 1983
cases, which it declined to do,

77. Kochic v. Norton, 343 F, Supp. 9536 (D, Conn. 1972).

78, In Morgan v. La Vallee, No. 75-2044 (2d Cir, Oct. 14, 1973), the Secund
Circuit also suggests that where there are adequate state administrative remedies
available 1o stale prisoners, exhaustion could Le required by a federal court before
hearing a section 1983 clain

9. 411 U.5. 564 (1973).
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1983 action if the plaintiffs would suffer no deprivation of protected rights
until the completion of the administrative proceeding. The Fourth Circuit
found this to be a question of ripeness and an insufficient basis to justify
“depart[ing] from the apparent scope and the literal language of the other
Supreme Court cases.™ It therefore declined to analyze the policies sur-
rounding the issue whether to require exhaustion of adequate state adminis-
trative remedies by statc prisoners as a prerequisite to federal judicial
relief under section 1983.%

Another line of Supreme Court cases, originating with ¥ounger .
Harris,*® suggests a different approach to the analysis of whether to re-
quire exhaustion. In Huffman v Purswe, Ltd. one of the most recent 1
in the Younger line of cases, a movie theatre was ordered closed as a result
of the decision in a state judicial action brought by a county prosecutor
under a state public nuisance statute. Rather than appeal the state court
judgment, the theatre owner chose to initiate a section 1983 action in
federal court seeking injunctive and declaratory relief on the theory that
the statute was unconstitutional under the frst and fourteenth amend-
ments, The principal issue presented to the Supreme Court was whether
the doctrine of Yeunger v, Harris applied to such a quasi-criminal state
judicial proceeding. Founger held that absent extraordinary circumstances
a federal court must dismiss when a defendant in a state criminal prosecu-
tion seeks federal relief under section 1983 to enjoin the state court pro-
ceedings on the grounds that the statute under which the prosecution is
brought is unconstitutional.®™ Despite the fact that Younger involved a
pending state criminal prosccution and that part of the rationale of that
case was the ancient principle that equity will not enjoin a criminal trial,*
the Huffman Court required dismissal in the case of a civil, albeit quasi-
criminal, state proceeding.®™ In so doing the Court gave even greater
weight to considerations of comity and federalisin than it had previously.
Furthermore, the Fuffman Court recognized that it was forcing the sec-
tion 1983 plaintilf to exhaust his state appellate remedies.™ In earlier
cases it was the state-initiated trial which prompted the dismissal. Because
the friction that federal interference would create by declaring unconstitu-
tional a state statute after the section 1983 plaintiff had lost in state court
is less than that which would result from interruption of the trial itself,
Huffman in a second respect represents an unprecedented degree of defer-

BO. 516 F.2d at 364

8l. Id. at 365

82, 401 U.S. 37 (1971).

B3, 420 LS. 502 {1975).

B4, Sor Doran v. Salem Don, Tne, 422 US. . (19751 ; Hicks v. Miramla, 422
R, {19733 : Huffwan v, Pursoe, Lul, 420 U5, 302 (19750 Seffel v
Thompson, 413 U5, 432 (1974) ; Samuels v, Mackell, 401 U115, 66 (1571): Younger
~. Harris, 401 U.5. 37 (1971} : Dusbrowski v. Phister, 380 U5, 479 (19%63).

B3, See Veanger, 401 U5, at 43-45.

B6. 420 U5, ato07=13,

B7. 420 U.5. G09-10 n.21,
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ence to state interests. A dissenting opinion in Huffman bemoans the
apparent encroachment this holding works on the non-exhaustion rule
of Menree and its progeny ™ amd a dissent in MeCray reads Huwffman to
illustrate that the non-exhaustion rule is no longer all-encompassing.*
The Founger-type cases do in fact involve section 1983 actions which
federal courts refuse to hear in deference to state proceedings which raise
the same federal constitutional issues and which the federal plaintiff is
forced to cxhanst before reaching a federal forum. These cases can be dis-
-tinguished as a class from other section 1933 cases in that, in the Younger-
type eases, the state has initinted the state proceedings, and the proceed-
ings themselves, either criminal or quasi-eriminal, are of high interest to
the state. Federal courts consider imterference in such cases to create so
serious and direct a confromtation between the state and national govern-
ments as to ontweigh at least temporarily the responsibility of the federal
courts to adjudicate issues of federal constitutional law.™ The fact that
the Court in these cases weighs its duty to uphold individual eonstitutional
rights against its duty to defer to legitimate state interests suggests that
such a balancing should underlie all section 1983 cases™ Cases such as
Monree and MeNeese can then be reconciled with this theory as cases in
which the state interests were not high enough to justify federal deference -
to them. If this approach is accepted as valid, then the McCray litigation
presents the Supreme Conrt with a possibly unique set of competing

interests to weigh, Riding on the outcome of the A/¢Cray case will be the

BE, 420 U5, at 617-18 (dissenting opinion).

B9, 516 F.2d at 376 (dissenting opinion).

o0, Although not a case involving crimimal or quasi-criminal proceedings tra-
ditional in Yoemrger-type cases, Gibson v. Berryhill, 411 U5, 364 (1973), illustrates
this balancing in light of considerations of comity and federalism. The Alabama Board
of Optometry began license revocation procedures against a group of non-independent
optometrists on the theory that state law only allowed licensing of independents. Since
the Board was made up exclusively of independent practitioners and since the inde-
pendents stood to benefit cconomically from the elimination of the non-imdependents
from the competitive market, the non-iulependents 111'1-'LL,[-".ht a section 1983 action
in the federal court. They sought to enjoin the license revocation procedure on e
theary that the tribunal was binsed amd consequently it was a denial of duc process
to be forced io defend themselves before the Board. The court noted the general rule
that exhanstion is required before a federal court will hear a case; however, it found
this case to be within MeNecse, which held that exhaustion of state administeative
remedies was not required where the case was brought under section 1983, Having
thus recogmiced the duty of the fwleral courts to enforce individual constitutional
rights against the stae, the Court then cousidersd the applicability of the Younger
doctrine. In effiect, the Court was balancing its duty te the individual, as reprasented
by Maonroe and MeNecse, against its duty (o respect the interests of the state as repres
sented by Vosuger, (The Gilson Court held ihat the allegation of bias made absten-
tion initially inappropriate sinee Vewnger assumed 2 competent, unbiased state tribunal
to which the federal court must defer. The Court thus found it necessary to determing
whetlier the Board was biased. Because such a determination amounted to a determi-
wation on the merits of the section 1983 claim, abstention was inappropriate altogether.)

0. Sce Comment, Federal Equiteble Reatraint: A Younger Awolysis in New
Selbings, 35 Mo, L. Rev, _ .. .. (1973).
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manner in which thousands of state prisoner complaints will be resolved
in the future. In addition, should the Court require exhaustion of the
remedy provided by the Maryland Inmate Grievance Commission, it is
likely that other states would adopt similar procedures for their own prisons,
Whatever the decision, it would seem preferable for the Supreme Court
actually to weigh the particular interests involved, rather than to restrict
itself to an analysis of past cases in the manner chosen by the Fourth Circuit.

Policy Considerations

The traditional justification for the non-exhaustion rule has been that
the best means of insuring immediate protection of federal rights is by
circumventing all state remedies in favor of immediate federal adjudica-
tion.®? This notion is founded on the assumption that state courts and
agencies are unable and unwilling to protect federal rights.®™ In truth,
this traditional justification is only warranted where state administrative
or judicial remedies have not in fact been able to protect federal rights.™
Where the state has made a good faithi effort to provide prompt and effec-
tive relief for prisoners alleging deprivations of federal rights, and where
the state has in fact provided immediate protection of federal rights, the
palicy considerations supporting a non-exhaustion rule hecome less than
compelling. Even if an exhaustion requirement were to be imposed on
state prisoners where administrative remedies were aderjuate, state prisoners
would not be deprived of a federal forum ; their access to the federal courts
would only be postponed.

An important consideration in favor of imposing an exhaustion re-
quirement with respect to state prisoner petitions is the current burden on
the federal courts®™ When the federal courts serve as the initial forum
for these disputes, an enormous amount of time is necessary for the dis-
position of the claims. As the district court in McCray suggested, due
to the extended evidentiary hearings required in prisoners’ rights cases,
ene prisoner may occupy a substantial percentage of a judge's time.™

A second consideration is the greater efficiency that results if an
administrative agency initially handles these complaints®® Due to its

62, See Chevigny, Section 1983 Jurisdiction: A Reply, 83 Fawy. L. Rev. 1352,
1356-61 (1970).

93. Monroe v. Pape, 365 U5 a1 172-83.

04 Such would be the case where, for example, there has been 2 history of -
vidious racial discrimination by mcans of institutionalized racism,

95, Scc note | swpro. For a summary of considerations in faver of exhaustion
gee Comment, Exhaustion of State Remedics Under te Civil Rights Aet, 68 Coreat.
L. Rev, 1201, 1206-09 (1%968).

96. 367 F. Supp. m 1195, For example, plaintiif McCray filed thirty-seven eivil
vights suits in the district courl from 1970 w0 1973, [d. at 1217-18.

97, See McKart v, U.5. 395 U.5. 185, 193-%4 (1969).
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general familiarity with prisoners and prison procedures. the agency ia
able to resolve many gricvances informally without the need for extensive
proceedings.™ 1f substantial proccedings are necessary, the agency pro-
vides a permanent record which will be helpful should the prisoner decide
to pursue lus complaint in the courts. At first blush, such a record may
appear prejudicial to the inmate if used by the federal court. Two con-
siderations, however, act to dispel this tinge of prejudice. First, federal
courts apparently are not hound by the fidings of state agencies ™
secomd, many of these pro s petitions are handwritten'™ by semi-literate
prisoners, so that the existence of a legible record is more likely to operate
in favor of the prisoner. Prisoners’ claims may well receive more knowl-
edgeable consideration in agency proceedings because state administrators
possess greater expertise in the area of prison administration than de
federal courts. In-house administrative hearings avoid the expense and
security risk of transporting prisuners to the federal courthouse. Finally,
orders issued by state agencies will probably be more easily enforceable
than federal injunctions because the agency works in close proximity with
prison administrators and is in a better position to monitor the execution
of its orders.

A third consideration is the state’s interest in managing its own
prisons. Notions of federal-state comity, so important in many areas of
federal jurisdiction,™ are in no way served by the non-exhaustion rule.
Although the federal courts are justified in placing the constitutional rights
of state prisoners above the interests of the state when the two cannot be
adequately reconciled, they are not justified in ignoring the state's interest
when deference to the state can be accomplished without sacrificing in-
dividual constitutional rights. Given the finding of the district court in
MeCray that the Maryland Immate Grievance Commission is an adequate
state remedy, the idea of federalism requires an attempt to reconcile the
interest of the state in having this remedy used hy its prisoners with the
interests of the inmates themselves. An obvious means of accomplishing
this reconciliation is to require state prisoners to exhaust state administra-
tive remedies il the remedies adequately protect individual constitutional
rights. With such powerful considerations of policy recommending exhaus-
tion, it seems only a matter of time before such a requirement is imposed.

[]

98, See text accompanying notes 3049 s pro.

99, Seée Comment, Exkoustion of State Administeative Renwdics In Sechion 1982
Cases, 41 U. Cun. L. Rev, 537, 531 (1974).

100, Aldisert, Judiciadl Expansion of Federal Jurisdiction: o1 Fedeval Judge's
Tlllﬂllfi-rlfi el] .!fa.'r:r'ur.l .J'!-'n'l-'f, {-qrmi.fy and the Federal I'.'.'n.n.‘luud, Law & Soc, Q. 55.?'..
566 (1973). e

101. Three-judge courts, for example, as required umder 28 U.S.C. § 2281 (1970),
ti-\'l.'- cifect to notions l,'lE n.ll:l.il}' ll_'r Llru'l."il:lillg a mare august tribwnal amd a direct
appeal o the Supreme Court under 28 ULS.C. § 1253 (1970) whenever a plaintiff
seeks to enjoin a state officer from enforcing a state statute on the grounds that the
statule is unconstitutional.
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ADEQUACY
A definition

Essential to a rule requiring exhaustion of adequate state remedies
1s a definition of “adequacy.” The Supreme Court, in Gibson, listed several
factors which have been relied upen by federal courts in judging state
administrative remedies to be inadequate.™ The Court supgested that
administrative remedies were ilmdm&untu where the agency was responsible
for unreasonable delay,™ where it was doubtful that the agency possessed
the power to grant cffective relief,™ or where the administrative body was
biased and thus had prejudged the issuc before it.'** Each of the examples
listed by the Court arose in a context different in a basic way from the
context here relevant. Outside the purview of section 1983 there is a
general rule that exhaustion of administrative remedies is a prerequisite
to federal reliel."™ The examples enumerated by the Court in Gibson were
cases in which some fault of the agency was raised as an excuse for not
following the general rule, In section 1983 cases, however, the rule is
that exhaustion is unnccessary ™ This Comment has suggested that an
exception should be recognized in the case of state prisoners where an
administrative remedy is shown to be adequate.® Such an affirmative
showing of adequacy requires the formulation of an exhaustive test for
a predetermination of adequacy rather than an enumeration of past in-
sufficiencies. Such a test is necessary if the federal courts are to delegate
to the states the important duty of protecting individual rights against
unconstitutional state action,1

Since the district court in M¢Cray held that exhaustion was required
where the administrative remedy was found adequate, ! it was faced with
the necessity of formulating such a test.

[T]he test for determining the adequacy of the available administra-
tive state remedy is three-fold. First, the court must analyze the
thmrt’ti.l:ﬂi I.I.I'IL' Ilrlﬂ."{‘.‘i.‘i :ldl.'l]l.'l;l.ﬂ"}' Uf t]]ﬂ‘ state ]'E'I'I'Il.,'ﬂ,:l.}', !'ﬁlftlll::'l.ili{r]}'
_ from the standpoint of making sure the remedy does not contain the
forbidden indicia of prejudgment which renders exhaustion inappro-
priate. Sccond, the court must look at the remedy in practice, to see
that it is being administered in an even handed and fair manner.
Finally, the third relevant consideration is one that all federal courts
mast bear in mind when they are called upon to interject themselves

102, 411 U.5. at 575 n.14,

103, I, citing Smith v. [llinois Bell Tel. Co., 200 1.5, 387 (1926).

M. Id., citing Union Pae, R, v, Board of Coman'rs, 247 U5, 282 (1918).

105, Jd.. citing Kelly v. Board of Eduec., 159 F, Supp. 272 (ALD, Tenn, 1958).

106, See MeCray, 516 F.2d at 361,

107. Mooroe v. Pape, 365 U5 167 (19601). See text accompanying notes 63-74.
108, See wext accongeuying nules 77=101 supra

108, Morgan v, La Vallee, Xo. 75-2044 (2d Cir, Oct 14, 1975) (dictum}.

110, 367 F. Supp. at 1201.
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into matters entrusted by our form of Government to the realm of
the States, and that is. of course, the extent of the State's interest in
the subject matter of the federal litigation 11

There are several problems with this approach to adequacy,  or

example, the reference to due proeess inplics that the due process clause
of the fourteenth amendment applies to the Commission’s procedures, This
appears erroncous because the amendment requires due process only when
the state deprives someone of “life, liberty, or property.”""* Unlike criminal
trials and other state actions which have been held subject to due process
requirements, the Commission eannot deprive prisoners of anything, but
instead secks to redress deprivations. Therefore, analysis of the Conunis-
sion's procecdings in terms of procedural due prodess would tend to con
fuse rather than elucidate the question of adequacy.™ It is possible that
the court used “due process™ not in its constitutional sense, but as a general
expression meaning fairness of procedure. Such a reguirement of fair-
ness would of course have a place in an adequacy test as a measure of the
-extent to which the federal court must sacrifice its duty to vindicate in-
dividual rights to its duty to respect state interests; wse of “due process”
to describe this requirement, however, creates the danger that criminal
trial due process requirements might be imported into grievance proceed-
ings where they may not be desirable,

There is another problem with the court's analysis: the third consider-
ation, the extent of the state's interest in the subject matter of the litiga-
tion, appears to be irrelevant in determining adequacy. Where personal
rights are involved, adequacy should depend upon the extent of the pro-
tection these rights are afforded regardless of the extent of the statc's
interest in the subject matter of the proceeding. The state’s interest is
relevant only after adequacy has been determined and the question is
whether exhaustion should be required.

It is surprising that the district court omitted from its formulation
the tautologous requirement that to be adequate the Commission must
have the power to grant effective relief. The omission appears to have
been intentional as the district court held that exhaustion would be re-
quired even where damages were sought despite the fact that the Conunis-
sion has no power to grant damages.'™ While the district court attempted

111, [Id.

112. Board of Regents v. Roth, 408 U5, 364, 509-79 (1972) ; Perry v. Sindermann,
408 U5, 593, 590-003 (1972); see Bradiord v. Weinstein, 519 F.2d 728 (4ih Cir.
1974), cort. granted, 421 US, 9989 (1975).

113 It is wroe that the prisoner is deprived of his right to a federal forum for
“the indtial adjudication of his constitutional complaints if he is required o exhaust the
stale remedy, and that this right may be a prowecied “liberty™ umder the Coastitutaon;
haw ever, the lil.llli'.'.'“il.lll ul 1his |:':i|.:||l. wodild be :IL'I.'L'I.IIIF“hIH.‘I.I., st h:c the state, but |J}'
the federal court. The federal procecding requiring exhaustion could therefore be
subject to procedural due process anmalysis under the Afth amendment; the state pro-
ceeding does mot act to deprive the inmate of anything, much less “life, liberty, or
,'l_:ll!:.ll,.ll.‘r1.‘_'p'.‘I and therefore would not he ;ubju;t to clue Process ij.ilul.}';i.i.

114. 367 F. Supp. at 1208, 1210.
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to justify this on the theory that the claim would be but temporarily de-
layed from federal adjudication, it would seem that the district court’s
conclusion is unjustifinble. As stated previously, the Supreme Court has
held that exhaustion is not required where the remedy is inadequate ;113
therefore, inability to grant money damages should have been considered
dispositive of the question of adequacy as to McCray's damage claim.

The factors listed by the Court in Gibson suggest some additional
criteria to be included in an adequacy test. If an agency were responsible
for unreasonable delavs in resolving issues brought to it, a federal court
should find the agency remedy inadequate.!™ Ralief postponed may be
no relief at all. If, for example, an inmate were parcled or transferred
during the pendency of his complaint, his action might be dismissed as
moot or he might no longer wish to pursue his grievance. Furthermore, if
the prisoner were suffering continuing constitutional deprivations at the
hands of his jailers, his need for relief would be immediate. The four-
teenth amendment and the Civil Rights Act of 18717 impose a duty upon
the federal courts to respond to this need.M'® Therefore, in order for the
administrative remedy to be good enough to justify the federal courts in
deferring to it, the agency must be able to respond promptly. Otherwise,
the federal court in requiring exhaustion would be derelict in its duty to
the individual.

What is sufficient dispatch, however, seems impossible of precise

. definition. One practical means of judging prompiness would be to com-
pare the time taken by the agency with the time normally consumed by
a federal court in dealing with a similar issue. If the federal court were
to require the state agency to handle grievances as promptly as it itself
would but for the exhaustion requirement, it would at least be insuring
that a prisoner would not be delayed in any way by requiring exhaustion.
This assumes, of course, that the agency is in all other respects an ade-
quate remedy, :

The district court in McCray suggested that the remedy should be
administered in an “even-handed and fair manner.”""® This coincides
with the suggestion in Gibsen that a remedy would be inadequate if the
administrative body were biased.!®® What constitutes bias on the part of
an administrative body for the purpose of determining adequacy is again
a difficult problem. The Supreme Court recently held in Withrow .
Larkin'® that the combination of investigative and adjudicative functions
in a single administrative body was not by itself a suflicent showing of
bias to justify federal judicial interference with a state license revocation

115, See texi accompanving noles 102-05 gupra,

116, Smith v. Ilincis Bell Tel. Co., 270 U.5. 567 (1926).
117. See note 3 supra.

118 Cj. Monroe v. Pape, 365 U5, 167 (1961 ).

119, 367 F. Supp. at 1201.

120. 411 U5, at 577.

121, 421 U.5. 35 (1975).
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proceeding. This reaffirms that due process does not require the highest
level of impartiality in an administrative beard, but that some indicia of
partiality are constitutionally permissible in an administrative  decision
maker.,"** It does not necessarily follow, however, that the federal courts
would or should find the same level of impartiality acceptable in the Com-
mission for the purpose of deciding whether to require exhaustion. As
with every other criterion in this discussion of aderquacy, the purpose of
an analysis of impartiality iz to determine the extent to which the federal
court must sacrifice its duty to protect the individual when it defers to the
state remedy. The more partial the board, the greater would be the sacrifice
should the federal court require exhaustion, and, as a consequence, the
less likely will it be that such a requirement would be imposed. Given the
broad language in Monree and the steadiast application of this language
to the differing cases which have arisen in which exhaustion could have
been, but was not, required,’® it seems likely that the federal courts will
not now decide to sacrifice their duty to the individual to any great ex-
tent.’ In other words, a greater level of impartiality may be required of
the Commission than due process was held to require in the license revoca-
tion proceeding in W ithrow. '

This issue is complicated by the difficulty in measuring bias. Although
a particular fnding of unreasonable Lias would probably suffice to justify
a general finding of inadequacy, it is not enough to say that in a particular
case or cases, the agency was impartial. One possible approach would be
for the court first to determine that unreasonable instances of actual bias
had not been shmv.'n, and I:|11;|'|. to ﬂuthr the :ll;lk('-np :}f t]u; board to deter-
mine whether, by background, racial constitution, or job allegiance, it
appears likely that the board will in fact be impartial.

Another factor which should be considered by the federal courts
before requiring exhaustion is whether the ageney proceedings produce a
permanent record, complete with findings of fact and conclusions of law, 12
Such a record should be required so that federal courts might have some
means of reviewing the adequacy of the state remedy as an oceasional state
prisoner, disappointed by the conclusion of the agency, secks federal relief
after exhaustion, In the analogous area of federal habeas corpus law where
state prisoners are required to exhaust state remedies unless there is a lack
of state process or there are circumstances rendering such process in-
effective,’ the existence of a record is one factor to be considered in
deciding whether to impose an exhaustion requirement ;'*7 the rationale

122, See. e, United States v. Morgan, 313 U5, 409, 421 (19491) ; Note, Prejmdive
and the Adwimisiraticc Process, 5% Xw. UL, Rev. 216, 227-28 (194).

123, See notes 65-81 and necompanying Lext fipra.

124, S¢e Morgan v, La Vallee, No. 75-2084 (2d Cir, Oct. 14, 1975).

125, Cf. Townsend v. Sain, 372 .S, 203 (1963) (federal court required to hold
evidentiary hearing in habeas corpus actions where state proceeding record was
inadequate ).

126. 2B US.C. § 2254(b) (1970).

127. See, e.g., Case v. Nebraska, 381 U.S. 336 (1965) {Brennan, J., concurring).
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for such a prerequisite, to facilitate federal review of the state procedure,1¥®
appears to be equally applicable in the context of section 1933 and the
proposed exhaustion requirement,

Drawing on all the aliove factors, those enumerated in Gibson, those
derived from the analogous law of federal habeas corpus, and those con-
tained in the test formulated by the district court im M cCray, it is now
possible to formulate a new test: to be adequate, a state administrative
remedy should be prompt, it should be unbiased, it should be conducive to
fairness in its procedures, it should produce a permanent record, and it
should be able to grant effective relief,

The Comumission: adequate or notl

It is now appropriate to apply this test to the Commission, the first
consideration being the element of delay. The district court concluded
that the Commission provided a swift alternative to federal equitable
relief." The Director has sixty days aiter receipt of the eomplaint in
which to make a preliminary review3 If he finds merit to the complaint,
the Commission must schedule a hearing as soon as practicable.’® The
Commission is required to render a prompt decision.’™ If it finds the
complaint meritorious, the Secretary has fifteen days after receipt of the
commission’s order in which to review.® This time sequence indicates
that it should take the Commission from two to three months to dispose of a
complaint. Although statistics prepared for the MeCray appeal indicated
that the actual median time between complaint and final order was approxi-
mately five to six months,**! more recent statistics show that it presently
takes an average of three months.'® In addition, the Director is able to

L Id.

. 367 F. Supp. a1 1209,

. Mo, Axx, Coneart, 41, § 24F(e) (Supp. 19735).
. Id.at § 204F(f).

. I,

. Id. at § 204F (1) (2).

134. See Exhibit D, Brief for Appellants at 88-89, McCray v Burrell, 516 F.2d
357 (4th Cir. 1975),

135. The Inmate Gricvance Commission has compiled a statistical survey of
average disposition times for grievances during the one year period from October 17,
1974 to October 17, 1975, This information indicates :

Averace Tivg Larses
Gricoances Shrais of Number of
Tuzalyed Procecdings Tueluded nﬂ_'l'J

Al grievances (including

administrative dispositions ) Filing o dispositica 406
Administrative dispositions Filing to disposition 12
Grievanices not disposed .

of administratively Filing to hearing a7
Merftorious gricvances Hearing to disposition a2
Non-meritorious

gricvances Hearing to disposition £
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resolve informally most complaints, many of which are found to be meri-
torious, in a fraction of this time™ It can therefore be concluded that
relief is in general very prompt and that the Commission compares favor-
ably with the federal courts in this respeet.’™ Although it is not expressly
anthorized to do so, the Commission has on rare occasion granted interim
relief.'™ This power enhances the desirability of having grievances sub-
mitted initially to the Commission since even a federal temporary re-
straining order or preliminary injunction is unlikely to be granted any
more promptly.

The second consideration is whether the agency is biased. Of the
1,065 orders issued through August 1973, three hundred held that the
prisoner’s grievance was meritorious. '™ Because this percentage is prob-
ably higher than the percentage of meritorious section 1983 actions brought
in the federal courts by state prisoners,™® it amounts to at least a statis-
tical indication of impartiality. In addition, the Commission is autonomous
in that its members are appointed and removed by the Governor ;! no
one within the Division of Corrections or the Departiment of Public Safety
and Correctional Serviees has direct control over the membership of the
Commission. Despite the finding of the district court in McCray that the
Commission was a fair and impartial tribunal,™* there is some room for
criticism. For example, the Commission is part of the same department
as the Division of Correction so that the Secretary is both responsible
for the operation of the prisons and for reviewing and enforcing the orders
of the Commission. While this giw:s the orders of the Commission, when
affirmed by the Sccretary, an authority they might not otherwise enjoy,
situations could arise in which the Secretary would have a conflict of
interests. To the extent the Secretary formulates poliey, for example,
any grievance arising as a result of the Secretary's policy would not be
likely 1o receive impartial scrutiny by the Secretary himseli. Institutional
bias of this sort has its place in administrative adjudicatory functions in
many contexts for a variety of reasons.™* The focus here, however, is not
on determining the best way for the Department of Public Safety and
Correctional Services to operate, but on the extent to which the federal
court must sacrifice its duty to protect individual rights to its duty to

136, Ser notes 30-33 and accompanying text supra.

137, The median time imterval from filing 1o disposition of civil rights prisones
petitions. during 193 dor all federal district courts was three momths, For those
going 1o trinl, the median e was eleven monthis. 1974 Die. Aps. OFF. U.5. Cra,
Axwx. Rer, 432-33.

138. E.a. fi re Joseph Wallace, L.G.C. Nao. 1521 (Dee. 4, 1972), summarized by
the district court in M eCray, 307 F. Supp. at 1208,

138, Mo, Inmare Guevaxce Comm's, Statisticar Suvsoseawy (Aug. 1975).

140, See McCray, 367 F. Supp. at 1306

141, See text accompanying note 20 supro,

142, See MeCray, 367 F. Supp. at 1202,

143. See Comment, Procedural Due Process and the Separation of Functiong
Ktate O\ffl‘l}dl]—u]m! J'..l';ru;fjry {fynrrl'c;, 1974 Wis. L. Rev. B3k
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defer to the Commission as an important state function. Thus, while the
Department may well operate more efficiently if the Secretary  himself
reviews and signs the Commission's orders, the federal court may hesitate
to require exhaustion of this remedy due to a possibility of institutional
bias against the inmates,

A related problem arises from the fact that the statute requires that
two of the members on the Commission have expertise in fields within
the realm of correctional services'* Decause there is no concomitant
requirement for a representative of the prisoner’s interests, .., an attor-
ney who has specialized in representing prisoners ur other civil rights liti-
gants, the statute tends to promote bias by occupational background. How
important this tendency will be in the Court's assessment of adequacy
remains to be seen. In any event, the Maryland General Assembly could
eliminate this problem either by repealing the provision which reguires
two members to have correctional service expertise, or by offsetting
this provision with a requirement for members with a background in
prisoner representation.

The third consideration is the fairness of the Commission procedures.
The district court concluded that the procedures were fair,™* and with
good reason. The inmate is afforded a hearing unless his grievance is
disposed of administratively. At this hearing he may be represented hy
a lawyer, he has the opportunity to call a reasonable number of witnesses,
and he has the right to question adverse witnesses. The hearing is con-
ducted informally with everyone seated around a table. The inmate
presents his case, the institution responds, and there is guestioning of
the parties and the witnesses until all the evidence is obtained. No formal
rules of evidence impede this process, although the Commission does
attempt to gather the best evidence available. The Conunission may
make further necessary investigations on its own, Finally, the inmate
receives notice of the decision.'®® lmmates are somewhat limited in powers
of discovery, however, because their right to eall a reasonable number of
witnesses and to subpoena documents is subject to the Commission's dis-
cretionary determination as to the relevancy of the witnesses' testimony
and the usefulness of the documents to a decision on the merits of the
claim** [n this respect the federal courts provide procedures more favor-
able to the inmate. In addition, three of the commissioners are non-
lawyers,"*® thus there may be some basis for faulting the fairness of the
procedure for not providing a tribunal with greater legal expertise!

144. Mo, Axx Cooe art. 41, § 204F (a) (Supp. 1975).

145. 367 F. Supp. at 1202 1.204-05.

146. The hearing procedures are described in greater detail an noes 29-42 and
SCCOMPANYING LEXE f0prd,

147. Mup, Axx, Cone art. 41, § 24F (g) (h) {Supg. 1973) ; Washington v. Boslow,
375 F. Supp. 1208, 1301 (D. Md. 1974).

148, Ser McCray, 367 F. Supp. at 1202,

148. For example, fn re Smithson, 1.G.C. No, 3455 (Sept. 23, 1975), concerned
an inmate of Patuxent Institution who complained that his brother, a former inmate
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This potential fault is somewhat ameliorated by the fact that two of the
commissioners as well as the Director are attornevs and the staff of the
Commission includes a legal assistant who attends hearings and assists
in the preparation of orders. Still, the statute requires that only two of
the members be attorneys; to ensure a higher level of expertise at every
hearing, perhaps the statuie should be amended to require that three or
more of the members he attorneys. Alternatively, the statute could require
specific legal training for all members in the areas of law with which the
Commission generally deals. Despite these possible faults, however, it
seems fair to conclude that in general the Conunission's procedures are,
in fact, a fair method of resolving disputes concerning the conditions
of confinement. '

The fourth factor is whether the Commission provides an adequate
record. Each hearing results in an order that consists of a summary of
the mature of the complaint, along with the dates of filings and of the
hearing; a sunmary of the testimony of the complainant, his witnesses

, and his attorneys, if any; the responses of the institutional representatives,
their witnesses and attorneys, if any; findings of fact; conclusions on the
merits of the claim; and the final disposition of the case.'™ Any modifi-
cations made by the Seerctary, along with explanations, are appended to
the order and made a part of the permanent record. In addition, the hear-
ing itself is tape recorded ;" in the event of judicial review. this tape is
transcribed into typewritten form, thus providing a complete record.’ In
this respect, the Commission’s procedures appear to be completely adequate.

The final consideration is the Commission’s ability to grant effective
relief. The district court concluded that the Commission offers “an effec-
tive . . . alternative to the exercise of federal equity power.”*® As noted
carlier, the Commission's power consists only of its authorization to issue

at Patuxent, had been wrongfolly excluded from the inmate’s list of visitors while
other inmates’ relatives who were also former inmates were pot so excluded. The
institution claimed that to allow visitors who were wise to prison ways would
amomit o a substantial security risk ; the Commission held that this was a reasonable
security precaution. Although the facts appear to present the isswe, the Commission
did not congider whether this was a denial of egual protection. It is possible that
many amalogous factual situations arise which, when combined with soane legal theory,
present issues of constitutional law. Only if the wibunal is familiar with the legal
theary can the inmate reccive an adeguate adjpedication, Cf. Gordon v, Justice Court,
12 Cal. 3d 323, 115 Cal. Bptr. 632, 525 P.2d 72 (1979) (due process requires that
where a criminal trial may result i iscarceration the judge must be an attorney ).

130, See Mo, Axx, Cose art. 41, § 2AH1(i), (k) (Sopp. 19750 ; 12 M. Agency
Rules & Keg., luate Grievance Comm'n, K. 12070501 (1971). These reguire that
recards be kept and that the order contain conclusions and findings of fact. The orders
themselves., however, which are compiled and kept at the olfices of the Comumission,
reflect @ policy of greater detail in their scope.

151, See MeCray, 367 F. Supp. at 1203,

152. Imterview with Mr. Robert H. Wolle, Legal Assistant of the Maryland
Inmate Grievance Commissicn, in Daltimore, Sept. 20, 1973,

153. 367 F. Supp. at 1209,
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““orders” which may be affirmed or denjed by the Secretary; only the
Secretary can order the officers and institutions of the correctional system
to stop practices offensive to constitutionally protected rights'™  How-
ever, the Secretary’s power of review is limited. by epinion of the Attorney
General, to that of a court reviewing an administrative proceeding.'* The
Commission has also issued interim orders granting temporary relief umtil
such time as a hearing could be scheduled,™ byt it is not expressly
authorized by statute to do this and has infrequently used this procedure.
Additionally, unlike the federal courts, the Commission has no express
power to grant class relief even though nothing in the statute forbids it.
Finally, the Commission has no contempt power, but, unlike the courts,
it can, through the Secretary, discipline or fire persons who abuse prisoners.
From this, it is apparent that, through the Sccretary, the Commission is
able to grant effective injunctive relief,

The district court also concluded that while the Commission has no
power to award damages, a prisoner must still present his grievance to the
Commission whether he secks injunctive or monetary relief.”™ Until re-
cently the Commission would often order reimbursement to the inmate
in what it called “property cases,” i.c., cases in which the negligence of an
institutional employce caused property loss and damage to the inmate.13%
The Attorney General recently advised that neither the Commission nor
the Secretary were empowered to grant such relief and that, in any event,
the state enjoyed sovereign immunity from such clims!™® This par-
ticular point is being litigated in several courts ;'™ pending decision, the
Commission is holding in abeyance all property complaints filed.' More-
over, the Commission has never awarded damages for personal injury,
pain and suffering, emotional distress, or other damage theories not in-
cluded in the notion of “property cases.” The conclusion therefore seems
inescapable that the Commission is unable to grant effective reliefl where

154, Sev text accompanying notes 43=44 A,

155. 59 Mo Avv'v Gex. Rep. & Or. 44456 (1974). Th Secretary should :

(1) Accept the findings of fact as couclusive provided such filings contain

a concise statement of conclusivns upon cach contested issue of fact: (2) determine

whether the facts, as found by the Conumission, support a determination that the

inmate has been deprived of bis constitutional and/ur legal rights ar that admin-
istrative relief is reguired: aml (3) determine whether the Comemission’s order
is appropriate,

id.

156. 367 F. Supp. at 1208, Seo note 134 and ACCOMPANYing text Jupra,

157. 367 F. Supp. at 1210,

138. Eg. fn re Tull, L.G.C, No. 2877 (Janm, 30, 1975); fu re Taylor, LGC. No
2034 (Jan. 30, 1975). Both of these cases were reversed on the advice of the Attorney
General of Maryland,

1539, 60 Mp, Avr'y Gex. Rer, & Op. 285 (1975).

160. Eg., fu re Taylor, A 7386 ( Howard County Cir. Ct.) (July 8 1925); In re
Tull, 097185, p. 137, Dacket No. 231 (Baltimore City Ct., July 9, 1975).

161. luterview with Mr. Rubert H. Wolle, Legal Assistant of the Maryland
Inmate Grievance Comamnission, in Baltimore, Sept. 26, 1975
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damages are sought and it is difficult to see how the prisoner can be
denied his day in federal court in this situation. To require exhanstion
here would be to require a futile act. Moreover, there is no casy resolu-
tion to the problem, for to amend the statute to empower the Commis-
sion to award eompensatory and punitive damages against prison guards
could present serious constitutional problems including questions of sepa-
ration of powers and due process.192

In summary, the Commission may need improvement in three areas
before it will be deemed an adequate grievance procedure by the federal
courts. The most important and most fundamental change that should be
considered is the further restriction of the power of the Secretary over the
Commission in order to eliminate the suggestion of institutional bias
against the inmate. Perhaps his role should be limited to a simple choice
between enforcing the Commission's orders or sucking judicial review,
In addition, the statute should be amended to give the Commission express
authority to issue interim orders and to grant class relief. Finally, the
General Assembly should explore the possibility of extending power to
the Commission to award compensation for torts committed by prison
officials against inmates,

CoxcLusion

The Maryland Inmate Grievance Commission was created to provide
a prompt, efficient, and informal procedure for resolving inmate grievances
without the need for formal litigation, The federal doctrine of non-exhaus-
tion of state remedies in section 1983 cases, however, allows state prisoners
to choose between the Commission and the federal courts. Strong con-
siderations of comity and efficiency suggest that the rule should be changed
to require exhaustion in the case of state prisoners where states provide
adequate administrative remedies. What is adequate for this purpose is a
difficult question, but five factors — promptness, lack of bias, procedures
conducive to fairness, creation of a permanent record, and ability to grant
effective relief — provide some basis for evaluating the Commission, Such
an evaluation reveals that although the Commission is in fact a reasonable
substitute for federal relief in most cases, there is room for improvement
in certain respects, especially with regard to its autonomy and its im-
partiality. The General Assembly should institute these changes for the
benefit of Maryland’s prisons and inmates alike; the federal courts or
Congress should recognize and encourage these efforts by requiring state
prisoners to exhaust this remedy, once made truly adequate, before enter-
ing federal court.

162, See County Council v. Investors Funding Corp. 270 M. 403, 312 A2 225
(1973} L. Jarre, Jumcian Coxteon oF ApsisisTRATIVE Action 109-15 (1965) ;
Tomlinson, Constitatione! fimits ou the Decional Poreers of Courts and Adininistralive
Agencies in Maryland, 35 Mo, L. Rev, __. (1975).
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