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JUSTICE BRENNAN, dissenting.

The Court holds today that police officers need not obtain a
warrant based on probable cause before circling in a helicop-
ter 400 feet above a home in order to investigate what is tak-
ing place behind the walls of the curtilage. [ cannot agree
that the Fourth Amendment to the Constitution, which safe-
guards “(t]he right of the people to be secure in their persons,

', papers, and effects, against unreasonable searches
and seizures,” tolerates such an intrusion on privacy and per-
sonal security.

|

The up::ﬁpn for a plurality of the Court reads almost as if
Katz v. United States, 389 U. S. 347 (1967), had never been
Nutlwpthlunding the disclaimers of its final para-

graph, _the opinion relies almost exclusively on the fact that
lhl_.' police officer conducted his surveillance from a vantage
a!:‘nt 'lhere‘, under applicable Federal Aviation Administra-
m:!tllhtm. he had a legal right to be. Kat: teaches,
wever, that the relevln; Inquiry is whether the police sur-
"ﬂnlhu_ "“ulﬂeg the privacy upon which [the defendant)
jw-IH};hl':hed_. id., at 353 —or, as Justice Harlan put it,
m'hlhtr police violated an "egcpecutinn of privaey . . .
‘“:“‘50'-1( '8 prepared to recognize as ‘reasonable '" Id.,
eoncurring opinion). The result of that inquiry in any
Mhﬁmmum.hrmm}wmm-wmn. if
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the particular form of surveillance practiced by the police is
permitted to go unregulated by constitutional restraints, the
amount of privacy and freedom remaining to citizens would
be diminished to a compass inconsistent with the aims of a
free and open society.” Amsterdam, Perspectives on the
Fourth Amendment, 58 Minn. L. Rev. 349, 408 (1974); see
also 1 W. LaFave, Search and Seizure §2.1(d), pp. 310-314
(2d ed. 1987).

The plurality undertakes no inquiry into whether low-level
helicopter surveillance by the police of activities in an en-
closed backyard is consistent with the “aims of a free and
open society.” Instead, it summarily concludes that Riley’s
expectation of privacy was unreasonable because “[ajny
member of the public could legally have been flying over Ril-
ey's property in a helicopter at the altitude of 400 feet and
could have observed Riley’s greenhouse.” Anfe, at 4-5.
This observation is, in turn, based solely on the fact that the
police helicopter was within the airspace within which such
craft are allowed by federal safety regulations to fly.

I agree, of course, that “{wjhat a person knowingly ex-
poses to the public . . . is not a subject of Fourth Amendment
protection.” Katz, supra, at 351. But I cannot agree that
one “knowingly exposes [an area] to the public” solely be-
cause a helicopter may legally fly above it. Under the plu-
rality’s exceedingly grudging Fourth Amendment theory,
the expectation of privacy is defeated if a single member of
the pl-‘lbhc could conceivably position herself to see into the
area in question without doing anything illegal. It is de-
feated whatever the difficulty a person would have in so po-
sitioning herself, and however infrequently anyone would in
factdoso. In taking this view the plurality ignores the very
essence of Katz. The reason why there is no reasonable
Expectation of privacy in an area that is exposed to the public
ilthtﬁtt_.hdiﬂmﬁmhl“thummtufpﬁvuymd free-
dom remaining to citizens” will result from police surveillance
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of something that any passerby readily sees. To pretend, as
the plurality opinion does, that the same is true when the po-
lice use a helicopter to peer over high fences is, at best, dis-
ingenuous. Notwithstanding the plurality’s statistics about
the number of helicopters registered in this country, can it
seriously be questioned that Riley enjoyed virtually complete
privacy in his backyard greenhouse, and that that privacy
was invaded solely by police helicopter surveillance? Is the
theoretical possibility that any member of the public (with
sufficient means) could also have hired a helicopter and
looked over Riley’s fence of any relevance at all in determin-
ing whether Riley suffered a serious loss of privacy and per-
sonal security through the police action?

In California v. Ciraolo, 476 U. S. 207 (1986), we held that
whatever might be observed from the window of an airplane
flying at 1000 feet could be deemed unprotected by any rea-
sonable expectation of privacy. That decision was based on
the belief that airplane traffic at that altitude was sufficiently
common that no expectation of privacy could inure in any-
thing on the ground observable with the naked eye from so
high. Indeed, we compared those airways to “public thor-
auﬂi:hnn," and made the obvious point that police officers
passing by a home on such thoroughfares were not required
by the Fourth Amendment to “shield their eyes.” [d., at
213. Seizing on a reference in Ciraolo to the fact that the
po_hmomeerwulnapmiuun “where he ha[d] a right to be,”
ibid., today's plurality professes to find this case indistin-

h!t:luseFM regulations do not impose a minimum
requirement on helicopter traffic; thus, the officer in

this case too made his observati ; i
A bpratrdey ions from a vantage point

-mmmymm-.mma j
how § Fourth Amendment
WMECMmﬂzu.nanﬁ
Lo t:mhthn-llﬁﬁd-lh-uhnm—ummm
“"ﬂl hmmnmm- from a public

mm&u;mmhdmmmm
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It is a curious notion that the reach of the Fourth Amend-
ment can be so largely defined by administrative regulations
issued for purposes of flight safety.* It is more curious still
that the plurality relies to such an extent on the legality of
the officer’s act, when we have consistently refused to equate
police violation of the law with infringement of the Fourth
Amendment.' But the plurality’s willingness to end its in-

clearly visible. E. g., United States v. Knotis, 460 U, 8. 276, 282 (1983)."
This rule for determining the constitutionality of aerial surveillance thus
derives ultimately from Knotts, a case in which the police officers’ feet
were firmly planted on the ground. What is remarkable is not that one
case builds on another, of course, but rather that a principle based on ter-
restrial observation was applied to airborne surveillance without any con-
sideration of whether that made a difference.

"The plurality’s use of the FAA regulations as s means for determining
whether Riley enjoyed a reasonable expectation of privacy produces an in-
credible result. Fixed-wing aireraft may not be operated below 500 feet
(1000 feet over congested areas), while helicopters may be operated below
those levels. See ante, at 4, n. 3. Therefore, whether Riley’s expecta-
tion of privacy is reasonable turns on whether the police officer at 400 feet
reﬁnmﬂq-hmmmnrﬂuuwlhﬁmmer. This cannot be

law.

'In Oliver v. United States, 466 U. S. 170 (1984), for example, we held
ﬂutpuhuﬁunwhuﬂupucdupmpnuadmdhmdpnuhhnﬂdid
not violate the Fourth Amendment, despite the fact that their action was
subject to criminal sanctions. We noted that the interests vindicated by
the Fourth Amendment were not identical with those served by the com-
mon law of trespass. See id., at 183-184. and n 15; see also Hester v.
United States, 265 U, S. 57 (1924) (trespass in “open flelds™ does not vio-
late the Fourth Amendment). In Olmatead v. [ 'nited States, 277 U. 8.
ﬂ.“(liﬁl.ﬂmiﬂﬁlﬁtyunduluuhwdlmmﬂﬁeldnd
ﬂ-mndm.mdummkmmiuﬂmww. And of
course Kat: v. United States, 359 U. 5. 347 (1967), which overruled
?::ud.mdlphmmuunquumdwhﬂhernrmﬂudimuudm—

had been ired by means of a trespass was irrelevant. Re-
cently, in Dow Chemical Co. v. ['mited States, 476 U. 8. 227, 239, n. 6
‘mlﬂmhmMHﬂiﬂhﬂ?lﬁlmﬂe
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quiry when it finds that the officer was in a position he had a
right to be in is misguided for an even more fundamental rea-
son. Finding determinative the fact that the officer was
where he had a right to be is, at bottom, an attempt to analo-
gize surveillance from a helicopter to surveillance by a police
officer standing on a public road and viewing evidence of
erime through an open window or a gap in a fence. Insucha
situation, the occupant of the home may be said to lack any
reasonable expectation of privacy in what can be seen from
that road —even if, in fact, people rarely pass that way.

The police officer positioned 400 feet above Riley's back-
yard was not, however, standing on a public road. The van-
tage point he enjoyed was not one any citizen could readily
share. His ability to see over Riley's fence depended on his
use of a very expensive and sophisticated piece of machinery
to which few ordinary citizens have access., [n such circum-
stances it makes no more sense to rely on the legality of the
officer’s position in the skies than it would to judge the con-
stitutionality of the wiretap in Katz by the legality of the offi-
cer’s position outside the telephone booth. The simple in-
quiry whether the police officer had the legal right to be in
the position from which he made his observations cannot suf-
fice, for we cannot assume that Riley’s curtilage was so open
to the observations of passersby in the skies that he retained
little privacy or personal security to be lost to police surveil-
lance. The question before us must be not whether the po-
lice were where they had a right to be, but whether public
observation of Riley's curtilage was so commonplace that Ril-
t;r‘a expectation of privacy in his backyard could not be con-
sidered reasonable. To say that an invasion of Riley’s pri-
vacy from the skies was not impossible is most emphatically
not the same as saying that his expectation of privacy within
his enclosed Was not “one that society is prepared to
formulated for the purpose of defining the reasonableness of citizens’
eXpectations of privacy. were designed to promote »
State v. Davia, 51 Ore. ﬁmlm 81, 627 P, 20 awe. o4 okt
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recognize as ‘reasonable.’” Katz, 389 U. S., at 361 (concur-
ring opinion). While, as we held in Ciraolo, air traffic at
elevations of 1000 feet or more may be so common that what-
ever could be seen with the naked eye from that elevation is
unprotected by the Fourth Amendment, it is a large step
from there to say that the Amendment offers no protection
against low-level helicopter surveillance of enclosed curtilage
areas. To take this step is error enough. That the plurality
does so with little analysis beyond its determination that the
police complied with FAA regulations is particularly
unfortunate.
IT

Equally disconcerting is the lack of any meaningful limit to
the plurality’s holding. It is worth reiterating that the FAA
regulations the plurality relies on as establishing that the of-
ficer was where he had a right to be set no minimum flight
altitude for helicopters. It is difficult, therefore, to see
what, if any, helicopter surveillance would run afoul of the
plurality’s rule that there exists no reasonable expectation of
privacy as long as the helicopter is where it has a right to be.

Only in its final paragraph does the plurality opinion sug-
gest that there might be some limits to police helicopter sur-
veillance beyond those imposed by FAA regulations:

“Neither is there any intimation here that the helicopter
interfered with respondent’s normal use of the green-
house or of other parts of the curtilage. As far as this
record reveals, no intimate details connected with the
use of the home or curtilage were observed, and there
Was no undue noise, no wind, dust, or threat of injury.
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In these circumstances, there was no violation of the
Fourth Amendment.” Ante, at 5.

I will deal with the “intimate details” below. For the rest,
one wonders what the plurality believes the purpose of the
Fourth Amendment to be. If through noise, wind, dust, and
threat of injury from helicopters the state “interfered with
respondent’s normal use of the greenhouse or of other parts
of the curtilage,” Riley might have a cause of action in in-
verse condemnation, but that is not what the Fourth Amend-
ment is all about. Nowhere is this better stated than in Jus-
TICE WHITE'S opinion for the Court in Camara v. Municipal
Court, 387 U. 8. 523, 528 (1967): “The basic purpose of this
Amendment, as recognized in countless decisions of this
Court, is to safeguard the privacy and security of individuals
against arbitrary invasions by governmental officials.” See
also Marshall v. Barlow's, Inc., 436 U. S. 307, 312 (1978)
(same); Schmerber v. California, 384 U. S. 757, 767 (1966)
(“The overriding function of the Fourth Amendment is to
protect personal privacy and dignity against unwarranted in-
trusion by the State”); Wolf v. Colorado, 338 U. S. 25, 27
(1949) (“The security of one's privacy against arbitrary intru-
sion by the police . . . is at the core of the Fourth Amend-
ment . . ."), overruled on other grounds, Mapp v. Ohio, 367
U. S. 643 (1961); Boyd v. United States, 116 U. S. 616, 630
(1886) {‘."It 18 not the l:u‘ue::}v:jn.g,r of his doors, and the rummag-
ing of his drawers, that constitutes the essence of the offence;

:t&i'l. is t_.l;e invasion of his indefeasible right of personal secu-
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If indeed the purpose of the restraints imposed by the
Fourth Amendment is to “safeguard the privacy and security
of individuals,” then it is puzzling why it should be the heli-
copter’s noise, wind, and dust that provides the measure of
whether this constitutional safeguard has been infringed.
Imagine a helicopter capable of hovering just above an en-
closed courtyard or patio without generating any noise, wind,
or dust at all—and, for good measure, without posing any
threat of injury. Suppose the police employed this miracu-
lous tool to discover not only what crops people were growing
in their greenhouses, but also what books they were reading
and who their dinner guests were. Suppose, finally, that the
FAA regulations remained unchanged, so that the police
were undeniably “where they had a right to be.” Would to-
day’s plurality continue to assert that “[tJhe right of the peo-
ple to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures” was not in-
fringed by such surveillance? Yet that is the logical conse-
quence of the plurality’s rule that, so long as the police are
where they have a right to be under air traffic regulations,
the Fourth Amendment is offended only if the aerial surveil-
lance interferes with the use of the backyard as a garden
spot. Nor is there anything in the plurality’s opinion to sug-
gest that any different rule would apply were the police look-
ing from their helicopter, not into the open curtilage, but

an open window into a room viewable only from the

I11

Fer_lup- the most remarkable passage in the plurality opin-
ion is its suggestion that the case might be a different one had
any “intimate details connected with the use of the home or
curtilage [been] observed ™ Ante, at 5. What, one won-
ders, is meant by “intimate details™ If the police had ob-
waved Riley embracing his wife in the backyard greenhouse,
H‘lﬂﬁld h.:: t-hen ll;':.h.u his reasonable expectation of privacy

infringed? in the Fourth Amendment or in
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our cases is there any warrant for imposing a requirement
that the activity observed must be “intimate” in order to be
protected by the Constitution?

It is difficult to avoid the conclusion that the plurality has
allowed its analysis of Riley’s expectation of privacy to be col-
ored by its distaste for the activity in which he was engaged.
It is indeed easy to forget, especially in view of current con-
cern over drug trafficking, that the scope of the Fourth
Amendment’s protection does not turn on whether the activ-
ity disclosed by a search is illegal or innocuous. But we dis-
miss this as a “drug case” only at the peril of our own liber-
ties. Justice Frankfurter once noted that “[i]t is a fair
summary of history to say that the safeguards of liberty have
frequently been forged in controversies involving not very
nice people,” United States v. Rabinowntz, 339 U. 8. 56, 69
(1950) (dissenting opinion), and nowhere is this observation
more apt than in the area of the Fourth Amendment, whose
words have necessarily been given meaning largely through
decisions suppressing evidence of criminal activity. The
principle enunciated in this case determines what limits the
Fourth Amendment imposes on aerial surveillance of any
person, for any reason. If the Constitution does not protect
Riley’s marijuana garden against such surveillance, it is hard
to see how it will forbid the Government from aerial spying
on the activities of a law-abiding citizen on her fully enclosed
outdoor patio. As Professor Amsterdam has eloquently
written: “The question is not whether you or | must draw the
blinds be[nr? we commit a crime. It is whether you and |
must discipline ourselves to draw the blinds every time we
enter a room, under pain of surveillance if we do not.” Am-
sterdam, 58 Minn. L. Rev., at 403.°

*See also [nited : e .
&, hﬂ.&‘-r_ States v, White, 401 U. 5. 145, TRO-T0 (1971 iHarlan,
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IV

The Court’s decision today opens the door to low-level heli-
copter surveillance. 'I'Iupluralitywnuldguhrt_humdr?-
move virtually all constitutional barriers to police surveil-
lance from the vantage point of helicopters —thus bringing us
perilously close, in this respect, to the world of the 1980's de-
scribed so graphically by George Orwell:

[protected thtFnuﬂhAmmlmenl]illhl!Ipwtlﬁmufthlwdinlnr
citizen, mhhumm-wdinmaplmndmtmhhﬁh.whm
mmhﬂmdﬁmbﬂy.m{r.mﬂwwﬁ.... In-
mﬂ.wmauwmmmum
m.'buttumaimdprhuyudlnmdmmmy

NOR, mmwmwhnmmmomnuu_. A
mmmcmw. itippn.u,thltulel'lmdluunulinquujil
uwmmmwmmmmmmhamrrmm-
hﬁmbutrlﬂnrwh-therllihy'u:muﬁun of privacy was rendered il-
h-uryh:lbetmmufpuhﬁeuhunmdhuhuhud from aerial traf-
fie at 400 feet,

Space at 400 feet. Ante, at 4. | think it must be obvious that —at least
compared to the fixed-wing aireraft at issue in Cirmolo—there are rela-
&ul-thh-licoptminminﬂ:ilmnw. few people ever fly in one, and
few of them operate at altitudes of 400 feet. [ should think the major ex-
ception to this generalization would be police surveillance helicopters, and
thm-rimupmmqrm that their use cannot become a bootstrap to
show widespread public use. Jbid. Noris Riley’s failure to introduce any
evidence on the issue significant. I ever there were a place for Professor

distinction between “adjudicative” and “legislative” facts, this is
surely it. See Davis, An Approach to Problems of Evidence in the Admin-
Process, 55 Harv. [ Rev. 364, 402-410 (1942 We may well

of proving. Thmurmu‘uﬁnlhuﬂ' had no reasonable
dmh'mmwﬁ-wﬂuﬁmﬁm_
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“The black-mustachio'd face gazed down from every
commanding corner. There was one on the house front
immediately opposite. BiG BROTHER [s WATCHING
You, the caption said . . . . In the far distance a heli-
copter skimmed down between the roofs, hovered for an
instant like a bluebottle, and darted away again with a
curving flight. It was the Police Patrol, snooping into
people's windows.” G. Orwell, Nineteen Eighty-Four 4
(1949).

Who can read this passage without a shudder, and without
the instinctive reaction that it depicts life in some country
other than ours? The issue in this case is, ultimately, “how
tightly the fourth amendment permits people to be driven
back into the recesses of their lives by the risk of surveil-
lance.” Amsterdam, supra, at 402. [ decline to embrace
the Court's view that police surveillance of the kind sanc-
| tioned today is compatible with the vision of a free and open
i society embodied in the Fourth Amendment to our
Constitution.
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