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QUBSTIONS PRBSENTED 


1. Whether a municipal employer may be held liable 
under 42 U.S.C. § 1981 based solely on racially dis­
criminatory actions of a supervisor that are not attribu.. 
table to an official policy or custom. 

2. Whether an official policy or custom sufficient 
impose liability on a municipal employer under U.S.C. 
§ 1981 and 42 U.S.C. § 1988 exists where state law vests 
flnal policymaking authority in persons other than the 
individuals who are alleged to have committed or ap.. 
proved the racially discriminatory acts in question. 
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cial and management burdens that arise from rules 
holding public employers responsible for the actions of 
their employees. For this reason, the amici have a 
number of briefs with this Court in eases raising issues 
of municipal liability. See, e.g., City of Ca~ntoo v. Hacrnq, 
No. 86-1 ; DeShaney v. Wirl1tebago C01Ulty Dep't of 
Social SC1'vices, No. 87-154; City of St. Louis v. Praprot­
nik. 108 S. Ct. 915 ( ) ; City of Springfield t'. Kibbe, 
107 S. 1114 (987). 

case presents important questions concerning po­
tential municipal liability for constitutional violations by 
non-policymaking municipal employees. Amici's principal 
concern is with petitioner's argument the liability of 
a municipality under 42 U.S.C. § 1981 not 
as is under 42 § 1983, to actions that are those 
of municipality itself, but may be imposed on a theory 
of J'e:i]Jondeat 8uperio?'. Such extension 
liahility municipalities would nullify, 
pa th iR Court's careful crafting of 
municipal liability under Section 

Hno~fault" 

Am' also have a concern 
standards 

In amid's view, 
nicipal liability 

municipal liability 
only 

Section as as under 
Srct 1981 the existence an unconstitutional policy 
or cu~tom on part the 
thi:; Con, resolution these 

effed on of prime 
theil' submit this 

Its case.... 

1. Pf'tit 
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dominantly high school in (Pet. App. 
in No. 87-2084, at 2A). In March his former 
principal, Todd, who is recommended 
that Jett be relieved of his responsibilities as head foot· 
ball coach athletic director Oak CUff (id. 
at 2A-8AL subsequently offi­
cials of and In­
dependent District ( Linus 
Wright, of the Todd's 

(Pet. App. in No. SA). Jett 
informed that he believed 
was unfouncted and that Todd a black coach (id. 
at 3A-4A). Wright, however, determined that he should 
Hgo with the principal" and that Jett be removed 
from his at South Oak CUff ( ) . 

J ett " assigned to teach 
l\tlagnet without any 
( No. 87 ..2084, at 
he to Jefferson 
teacher football 
4A-5A). therpafter, he 
tid. at ). 

2. to being reassigned to School 
and his employment, 
der 42 § ~ and 1£88 
and the of Tl'ustees 
2084, at determined 
l>rived of as athletic 
ball CUff 
hi:::. 
to ....."""'.-"""'1" 
a judgment 
attorney's 
jointly ami 
and $50000 
found 
to 
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Trustees given official sanction to the employment 
decisions that Jett was challenging, and that a munici­
pality may be for race discrimination under Section 
1981 on a theory of respondeat superior ( 46A­
47AL 

The Fifth Circuit reversed remanded [Pet. 
App. in 87..2084, lA..S2A). It determined that 
Jett had no claim against either Todd or the DISD for 
a violation due (id. 6A..I0A). Moreover, 
although the court the jury's finding that 

discrbninated against on the of and 
of protected speech, it determined that a new 

trial was necessary on the damages award against Todd 
(id. lSA..20A, alA). Finally, it reversed 

liability and damages against the DISD, re­
manded matters another trial (id. 20A-31A). 

to the claim the DISD under U.S.C. 
~ lU8S, the CQU1·t that "liability imposed 
[under Section 1983] if constitutional 

due tv action, policy, ( in 

at L 

was 



As to against under 
§ 1981, concluded to impose 
liability on a respoodeat theory . . . 
inconsistent Monell v. Department of iUJ(T&ai. 

vices, 486 U.S. 658 (1978), Pembaur v. 
Cincinnati, 475 U.S. 469 ( ) (Pet. App. 
2084, at ) . The court concluded that " 
such vicarious liability for certain 
section apparently contravene 
siona1 intent section 
Court ( ). On 
plained, but not change, decision on 
1981 issue (Pet. App. in No. 87-2084, at 

SUM~IARY ARGUMENT 

I. A employer 
del' 42 § 1981 upon a 
perior. language of "",,",'_'-'lI'-I'I'l> 

to create a civil cause of ..,..........."'..... 
sort of vicarious liability 
Moreover, the legi8lative 
gress forerunner 
1 of the Rights 
to adopt a civil 'l".o"''''£W'II 

tl centul'Y tradition 
civil to the 
federal to 
inal sanctions and the 

1871, 



jurisdictional statutes that 

involving municipalit IPs-­
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allowing respondeat superior suits municipalities 
"'ould conflict with this congressional judgment. 

Honoring the judgment of the 1871 Congress does not 
constitute a repeal of a pre-existing civil remedy. An 
express civil cause of action for the of 
pl'otected by Section 1981 did not exist until Section 
1 was ('nacted in 1871. Moreover, an implied civil 
cause action for the enforcement of Section 1981 was 
not recognized until the early 1970s, subsequent to, and 
ns a consequence of, this Court's holding that Section 
1981 applies to the actions of private 
then. the Court based this implied cn of action on 

acts and 
1866 Act. Thus; rejection 

liability Section 1981 
ba~e(l on the intent the 1871 

a or narrowing of a 

Con temporaneous 
cannot 
to limit 



7 


a necessary (albeit not sufficient) condition for imposi .. 
tion of Section 1981 liability. Moreover, ample remedies 
are available to enforce Section 1981 without re8'1Nn~c:t(; 
8~tperior liability-including civil damages, injunctive 
lief, punitive damages, and criminal penalties against 
all actors who can fairly be said intentionally to 
discriminate. 

II. To implement congressional intent that liabil.. 
ity be imposed only for a municipality's own acts, the 
Court SJ ~mld assess municipal liability under both Sec­
tions 1981 and 1988 by the definition of municipal policy 
or custom set forth in the plurality opinion in Cit'll 
of St. Louis 1.'. Praprotttik, 108 S. Ct. 915 (1988), Thus, 
a municipality should be liable only when it "officially 
sanctioned or o:rdered'~ the statutory violation complained 
of, that is, when a municipal employee has acted pursuant 
to a policy promulgated by those with Hfinal policymaking 
authority," as determined by state law (id. at 924). 

Applying the Praprotn.ik test here, the case 
the DISD must be dismissed. AU poHcymaking authority 
is vested by state law in the DIS D's Board of Trustees; 
the Superintendent of Schools has no such authority. Thus, 
even if Superintendent Wright knew or approved of 
Principal Todd's actions, liability could be imposed 
on the DISD. There is no suggestion that the DISD9s 
Board of Trustees knew of and approved Pl*fncipal 
actions, and it was entitled to presume that Superintend· 
ent Wright exercised the discretion delegated to him a 
lawful manner. 

http:Praprotn.ik
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ARGUMENT 


In v. Department of Social 436 U.S. 
658, 694 (197H \, this Court held that a municipal em· 
ployer may not be held liable under 42 U.S.C. § 1983 on 
a theory of respondeat superior-that is ufor an injury 

solely by its emp~oyees or Hgents." The Court 
that Section 1983, as originally enacted? im.. 

tposed liability only if a person "subject 1 or caused 
to be subjected," another person to the deprivation of a 
federally protected r~3ht. The Court understood that 
lang-ufige to mean that, in the case of one who did not 
dil'crUy inflict the injury, liability was appropriate only 

one could be to have "caused" it be com.. 
mitted (436 U.S. 692), 

The Court found substantial support for this con­
clusion in the legislative history Section 1983. It 
rensoned (a) that Congress in 1871 rejected the "Sher­
man Amenrlment.n which would 
Ii on municipalities for injuries 

riotously. and tumultuously a 
r bm'flers ( .8. at 666). 

. 

on 
~ 

the 
amendment was of 
H~ of and local 

(b) 	 that the me 
to liability 
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final policymakel' under state law or approvoo 
the discriminatory in question. 

I.. A MUNICIPALITY NOT 
BLE 42 § 1981 FOR _.rII.'IL~Jl.A• .L.t.L.t 

CRIMINATORY OF 
NOT ATTRIBUTABLE 

POLICY CUSTOM.. 

Whether a municipality be deemed 
lated 42 U.S.C. § 1981 because 

actions were by its "'''lilil''''V_lI 

a question of congressional 
islative history Section 
not intend to impose ,.I;QIl¥'.U. 

such a theory of Te8'D()"r.a8~:U 
which 

derives, ""'1I'>A,wi 

all. When Congress, 
Section derives, O'VII'~,...eH",a 

against 
right~, it 

liability, but limited 
governmen tal policy or 
cially created liability 

should the 
it the 

should adopt on govern... 
mental in the 
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Language Section 1981 Evincu No Int~nt To 
CI'eate Respondeat Superior Liability For Munici.. 
palities. 

Section 1981 provides: 

All persons within the jurisdiction of the United 
Sb\tes shall have the same rlght in every State and 
Territory to make and enforce contracts, to sue, be 
parties, give evidence, and to the fun and equal bene­
fit all laws and p:l"'oceedings for the security of 
persons and property as is enjoyed by white citizens, 
and shall be subject to like punishment, pains, penal· 
ties, taxes, licenses, and exactions of every kind~ and 
to no other. 

This language is declarative of a HrightH of persons 
to be free of racial discrimination in the making and 
enforcement in "laws and 
for persons and 
DQnaldv. Santa. Fe Tra?t8portatio)i. 
273 t (1976). The language 
in of liability for impairing such 

viI cause of action-m· any 
for enforcement of tho~e And 

a reB'Pondeat RU'IrlPT"'Ut1fO 

such civil action. This 
VII the 

U .S.C. § 2000e (b) ( 
include u any 

includi a municipal 
for the 
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impose such liabiUty. See Monell v. 
4~6 U.S. at 692-698 n.57. 

lAaislaUve History 
Did Not Intend To Impose .ll..t&iI:lUIlII 

Based On The 

has recognized that 
"were all products 

directed against the 
C()fI,tractoTa Ass'n v. 
( ). 'rhU8, in defining the 

of action under Section 
Ert:pres8 Agency, Inc., 421 U.S. 

Sullivatt v. Little Hunting 
238..240 (1969) (recogni~ring 

right of action under 
repeatedly looked not 
history of Section 
but also to the 
subsequent statutes 

reinforced Section 
which 

context, it is clear 
a theory of 

Congress. 

Section 1981 
Act of 1866t 



Section 2 

sons 

un 
( IH7H I .~I 
scribed it as a 
machinery 
For 
the said 
( 1866) ) : 

other 
machinery 
rights of 
id. at 475 ( 
for nothing without a 
and that to 
bill.H) • 

U.S. 	 160, 167-171 & n.8 I 

of this section de­ (; 

rights to be enforced by 
sections of the statute. 

the principal sponsor of 
39th Cong., 1st Sess. 474 

basis of the whole bill. 
bill contain the necessary 

declared to be the t 
section ...." See al$O 4 

Sen. Trumbull) (H A law is good 
without 	a sanction to it, 

other sections of the 
~ 

j 
1 

made it a crime for anyone acting 
or cause to be subjected," 

of the rights established 
3 the Act conferred 

courts to entertain criminal 
Section 2; and provided that pel'­

Section 1 of the Act could 

~.. [ Staiof. 
299 (1941). 
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remove to federal court certain civil and criminal pro­
ceedings brought against them in state courts,,5 Sections 
4 through 8 set the ground rules for the apprehension 
and prosecution of persons violating Section 1 of the AcL 
Section 9 empowered the President Uto employ sueh part 
of the land or naval forces of the United States, or of 
the militia. as shall be necessary to prevent the violation 
and to enforce the due execution of this act,," And Sec­
tion 10, the final section, authorized an appeal to this 
Court in "any cause under the provisions of this aet." 

r-:oticeably absent from this enforcement machinery 
was any civil cause of action or original federal civil 
jurisdiction for the private enforcement of Section 1 of 
the Act. 6 This omission was not an oversight by CGn.. 

a Section 3 of the Act aJso ~ntained the fOl-erunner of the pres(mt 
42 U.S.C. § 1988. Sec Moor v. Countll 01 Alameda. 411 U.S. 698, 
704~705 (1973). 

6 Some opinions have erroneously suggestt~ that St~tion 3 of the 
1866 Act created a civil cause of action and original federal civil 
jurisdiction for the enforcement of Section 1 of the Act. See, 
i~/alume v, Waddle, 564 F~.2d 1018. 1082-1033 (3d Cir. 1977). While 
the language of Section 3 did purport to confer jm'isdiction on the 
federal courts over Bome civil causes of action (c/. Moor v. Cou:nty 
01 Alameda. 411 U.S. at 704~705), it did not itself purport create 
any civil causes of action or to authorize assumption of original 
jurisdiction over any such civil actions. Rather, it conf(~rred juristi 

diction-i,e., removal jurisdiction~only over civil causes which had 
already been initiated in state court. The ll.!gislative history 
of Section 3 directly supports this view. Cor:g. Globe, 
Cong., 1st Sess. 479, 1680, 1759. 1v{m'covm", any broadcr grant of 
jurisdiction would !urely have provoked an intcmsc debate, 
was none~~,~in sharp contrMt to the lengthy debate in 1871 whtm 
Congrt:'ss the forerunners of U.S ,C. § 198~ and 28 U 
§ 1!143(a)(!n. l~fitchtull,tJ. Foster. U.S. 238~241 (1972), 

no such debate occurred a indication that 
jurisdiction 

('IWSI' of 
(Garth••1.. 

n.U n ) ( 

) . 

1 
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Repl'esentative Bingham of Ohio in fact proposed 
that a civil remedy be placed in the statute in lieu of the 
criminal provision in Section 2. See Congo Globe, 89th 

1st Sess. 1271-1272~ 1290..1291. But Bingham's pro­
posal was defeated by a vote of 53 45 (id. at ), on the 
grounds that it was the obligation of the Government to 
enfo~ce the rights created in Section 1 and that private 
citizens should not have to seek their own remedies at 
their own cost. ld. at 1295. No one suggested that this 
debate W3~ moot because a federal civil remedy and 
original federal civil jurisdiction had already been cre­
ated elsewhere in the Act. Rather, the debate appears 
to nave contemplated either a criminal or civil 
but not both. 

Congress decided upon the former. T Thus, the language 
of the statute~ its structure, and the legislative history 
all indica~ that, as originally enacted, Section 1981 
not include a private of action at a 
cause of action against municipal employers based 
respmuleat liability. 

in the Ku Klux 
the civil 
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now 42 U.S.C. § 1~83:~ grant of 
federal jurisdiction now embodied 2R U.S.C. 
§ 1343(a) (3).9 

a. "During most of the Nation's first 
gress relied on the state courts to 
rights under the Constitution 
Zwickler 389 U'.S. 241, 

determined 
1Ju..''I..'gj".u District of 

). It found that 
exercising their lAn,,",",'''',," 

of federally 
and statutory rights. See Mitchum 
225, (). It therefore 

provides. in pertinent part. that u 

of statute, ordinance, 
or Territory or the 

subjected, any 
the jurisdiction lI:nl\I01\nT 

UC);''CD. 	or immunities 
to the party 
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to "open [] the federal courts to private cltizens, offering 
a uniquely federal remedy" (id. at 239), and 28 U.S.C. 
~ 1343 (a) (3)) to create "original federal court jurisdic~ 
tion as a means to provide at least indirect federal con­
trol over the unconstitutional actions of state officials" 
(District of Colu.mbia v. Carter, 409 U.S. at 428).10 

b. In creating this federal civil cause of action and 
jurisdiction, Congress recognized that, among other 
things, it was adding to th~ arsenal of weapons available 
to enforce the rights created by Section 1 of the 1866 
Act. Thus, in proposing Section 1 of the 1871 Act, Rep­
resentative Shellabarger stated (Cong. Globe, 42d Cong., 
1st Sess., App. 68 (1871)) that "[t]he model for [this 
section] will be found in the second section the act of 
April 9, 1866, known as the 'civil rights act.' sec­
tion provides a criminal proceeding in identically 
same as this one provides a civil remedy ....n 

Similarly, Senator Edmunds stated (Cong. Globe, 
Cong., 1st Sess. 568 (1871)) that, in his could 
be no valid objection to the remedial and jurisdictional 
provisions set forth in Section 1 of the 
"it is merely out the principles of 
bill [ 1866] 9 which have since become 
stitution." 

Court held in Monell, 
on occasions, 
federal civil cause of 

t 
nid 

& n.14. 
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oj Cinci'nlnq,ti, 475 U.S. 
the Court 
Honed its power to tmtMHM! 
ties for their 
stitutional power 
oblige munielpalities 
Pemba,ur 415 
phasis in original). Thu&, the Court 
because ucreation a federal law res;1)M'l4~lll .Q~I~'fWI~'W 

would have raised all of the constitutional Dnltmemfr 
as well, l t Congress chose not to incorporate such a 
trine into Section 1983. MotU111, U.S. 698. 

3. The historical context makes clear that 
nicipaUties cannot be found liable UlI..IlU!I'.& OCll,;"'I.VU 

a 8Uperiqr theory. When UOltlfteu eDllctEKI 

forerunner to 1981 in Section 1 the 
it expressly declined civil relne{](V 

violations of the rights Rather, "'.A~"'4P 

with a century it left 
of civil enforcement to the 
federal enforce NA(!tll.n 

http:OCll,;"'I.VU
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rejected, on constitutional grounds, the imposition of 

respondeat 8'Uperior liability on municipalities. Thus, 
Section 1981 cannot properly be as impUedly allow .. 
ing TespotUleat 8ttperior suits municipalities. To 
do so would conflict with the contrary judgment that 
Congress made in 1871 in enacting the forerunners to 
Section 1983 and 28 U.S.C. § 1843(a) (8), which 

civil enforcement provisions for 1981. 

C. 	Jett His Amici Ofter Souad Reason For 
Anowinl' Municipal Liability Under SeeUon 1981 On 
A Respondeat SUlHlr.r Theory.. 

J ett and his amici offer a series of 	 con-
why municipalities must be held 

Section 1981 on a theory of re~r'DOlr!lte 
None of argumen is convincing. 

1. Jett first argues ( is no 
evidence in the language 
1871 Act that Congress intended thereby to narrow the 
civil action included 12 ex~ 
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Uability of municipalities under Section 1 of 
Act.13 Such language limiting the 

parties had no place, however, in a 
when enacted, created no civil liability of anyone. Its 

therefore cannot support an inference 
of action implied later-based in part on 

quent congressional enactments-is one unprecedented 
breadth. Rather, the limits of the action to be implied 
must be drawn from the intent of 
sional actions-many which post-dated 
ultimately led the Court to the impUed right 
of If 

Jett (Br. 26-27) and his 
. 10..46) next suggest that an inte)~tion to impose 

8'upe,-iCYr' liability on municipalities should be 
011 the of contemporaneous common law 

rules of the 1860s that allegedly subjected municipalities 
to liability on that basis. This 
numerous reasons. 

any inference of 
insofar it is consistent with 



in 
ment n .............. 

tion this 
tended the "subjects, 
of Section bar 
palities 
Mo'nell v. 
691-694. Thus, whatever the CO!1llm!OI 

the 1860s concerning municipal re~'oon,a~ro& l:!'I.n~D¥'1"",, 

biUty, Congress plainly intended no 
to the by 



& ,lames, The Law oj TortlJ §§ 29.6·29.10 
(1956), Thus, Justice Story "'Lfi.o.,...,•• 

[W)here persons are acting public they 
are responsible only for their own misfeasances and 
negligences, and . . . not the misfeasances 
negligence of those who are employed them. 
they have employed persons of 
ity, and have not co 
wrong .... 

in or 

Story, AgEmcy § 821 (Boston, 6th 
ide § § 320-22, 16 

Moreover, any recognition 
,"O'll'''!Il'J'' liability in the mid-nineteenth 

in other 
much authority indicating that, at 

enacted, the theory of respondeat 
extend to intentional torts!' See 
Liberties, 8 Watts & Sergo 108, 106 ( 
'l'. City of Le:rington, Ky. ( B. 

) ; 39 N.Y. 

liability 
nineteenth 

§ at 155 (1964) 

also 
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and Agetlt *295, *299 (4th American 
Hilliard, T'M Law oj Torts 407408 ( 
Court has held that a violation of 
properly characterized an
,,""n 1', Steel Co., 107 S. Ct. 
Ge'tt~rol Buildi'ng COftrtmctoY's 
U.S. 388..891 (Section 1981 applies only to intentional 
race discrimination). Thus, present of alliesrE!O 

intentional discrimination would not have _,,"C"'.,,_ 
rise rCBporui-eat superior liability, even against an 
ployer who not a municipality. HI 

that contemporary 



th~lt Congress~-without so much debating the 
a course producing a of liability 

believed to serious constitutional 10 

4. Jett finally suggests (Br. 29-&1) that civil 
policies underlying 1981 favor adoption of 

respondeat liability. suggestion also 
without merit.~ 

The policies underlying Section do not favor 
adoption respondeat 8uperior liability. This has 

that allow liability to be imposed 
only upon actors who have in intentional 
discrimination. Gene'Tal Building Contractors 
v. Pe'rut8ylvania, U.S. 383-891. To an em-

for committed within the of 

of the ('aBel cited by the (at 10-46) 
of duties on state YiU""au:!> 

......".,,'.... enforcement of (or 
Congl'm~8 on ledin'aUy created entities). 

C~\ln~s implicated the sovereignty" concerns 
gregg the post·Civil War period. 
therefore misplaced. 

t 
j 
I 
i 
( 

t 
i 
s 
t 

01 



its employees' employment be 
this intent requirement. If an employee is 
out a policy or of the employer, it lI.:;AAlllll!UlLl 

be said that the employer actually 
quences of that employee's acts, Wlll8tJlel" 
are within the s001~ 

Furthermoret ".e~moMleat: superior ..",g.!IJ'JllLIl 

sary in order vindicate the 
tion 1981. 
junctive reUef be 
here) against individuals who 
ination. Similarly, damages injunctive 
obtained against municipal employers where 
tion is pursuant to a policy 
incidents of discrimination committed 
state law, criminal sanctions 

the r~medies for 

forth in Title VII. 




MAKING 
THAN 
THE DISCRIMINATORY 

Although the COU1't below properly held that the "pol­
icy or custom~' limitation appUed both JeU's Section 
1981 and Section 1983 claims, it apparently accepted 

oistrict judgment that Superintendent Wright 
had the requisite authority to establish a "policy or 
custom" ( App. No. 87 ..2084, at ). More· 
overJ it remanded the case for trial, apparently on 

whether Wright's decision was improperly mo­
tivated or made on the understanding 
Todd was so motivated (id. 25A) . 
in 

The Court 

f 
c 
I 

~ 
t 
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Code Ann., Education § 23.26 (b) (Vernon 1987) (Uthe 
trustees shall have exclusive power to manage and 
govern the public free schools of [independent 

] district. U) ; aee generally Tex. J ur. 2d, Schools 
§§ 4, 73 (1970) ("Local school trustees may adopt 
,,'hatever reasonable -rules and regulations are necessary 

control and management of the schools.") (cit.. 
ing, e.g., lVilsoo v. bilene Independent School District, 
190 S.W.2d 406, 412 (Tex. eiv. App. 1945»). Moreover, 

Texas courts have found that school superintendents 
lack any independent policymaking authority. See 

v. State, 648 S.W.2d 380, 886 (Tex. APl>. 
1983) (U(T]he Code. • . the 

exciu,'{i1'8 power to manage and govern the school 
district. The superintendent and his subordinates were 
but employees or of the trustees,") (emphasis in 
original); Pena v. Rio Grande City Consolidated 

S(~hool District, 616 S.\V.2d 658, (Tex. Civ. 

App. ). Thus, neither Superintendent ,\Vright's nor 
Principal Todd's actions are acts of a 
cordingly, those actions may not be deemed of the 



custom or policy racially di~riminatory 
~;ions, the DISD cannot be held responsible for 
sion challenged here. The remand ordered by the 
below was thus in error (and, in any event, was not 
rected toward any legitimate inquiry under the 
pY'otnik approach). 

CONCLUSION 

For the foregoing reasons, the Court should affirm 
judgment of the court below with respect t.o the 
raised in No. 87-2084, reverse the judgment 
court below with respect to the 
88-214. 
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(}Lr::N D. NAGER 

ROBER"!' SWEENEY, JR. 
JONES, DAY, REAVIS & POGUE 
1450 Street, N.W. 
Wa.!oJhington, D.C. 20005 
(202) 879-8989 
Of COU11sel 

1989 


