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IN THE 

~ltltrl~utr QIUltl1 llf tilt lltuitfll tutrl1 
OCTOBER TERM, 1988 


Nos. 87-2084 and 88-214 

NORMAN JETT, 
Petitioner, 

v. 

DALLAS INDEPENDENT SCHOOL DISTRICT, 

Respondent. 

On Writs of Certiorari to the United States 
Court of Appeals for the J;'ifth Circuit 

BRIEF OJ;" THE NATIONAL EDUCATION ASSOCIATION 
AS AltllCUS CURIAE IN SUPPORT 0 PETITION 

This brief amicus curiae filed by the National 
cation Association (NEA) with the consent of par­
ties pursuant to Rule 36.2 of the Court. 

STATEl\'IENT 0 INTEREST 

is a nation\vide employee ization with a 
current membership of 1.9 Blion members, the 
nl~t majority of whom are pJoyed by public 
tional i itutions. NEA through a network 

iated Ol'ganizations: te affiliu 0 }1­

izutions in of the States, District Colum­
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bia and Puerto Rico, and it has approximately 12,000 
local affiliates in individual school districts, colleges and 
universities throughout the United States. One of the 
principal purposes of NEA and its affiliates is to pro­
tect the constitutional and statutory rights of teachers, 
professors and other educational employees, including the 
right to be free from racial discrimination in employ­
Inent. Because the Court is being asked to decide issues 
of vital importance to the effective vindication of these 
rights, NEA has a substantial interest in the outcome 
of this case. 

INTRODUCTION AND Srl\Il\IARY OF ARGUl\IENT 

At bottom, the question in this case-·a question that 
ari~es in numerous ccntexts at common hnv and under 
nlany statutes and constitutional provisions-may be put 
as follows: given that nn employer or other entity can 

-- act only through human agents, when is it rroper, in a 
case that turns on motive, to hold an employer liable on 
the basis of the ilnpermissible motive of one of its 
agents? The question arises here undel' the Equal Pro­
tection Clause of the Fourteenth Amendment (as en­
forced through 42 U.S.C. ~ 1983), and under 42 U.S.C. 
~ 1981, in the context of the removal of a public elTI­

ployee f1'Onl his position with the school district for \vhat 
\vere found to have been racially discriminatory reasons.] 

The thrust of our submission is that in the final analy­
sis, the answer to this question is to be found in the 
:w b.-:tall t icc provisions thn t pJaintiff seeks to enfol'ce­
here. ~ IDS1 and the Equal Protection Clause-rather 
than in the procedwfal provision, ~ ID83, that provides 
the enforcement mechanism for one of plainti1l's clainls. 
T , as we will show, the Court of Appea proceeded 

\ The jury alfio found that plnintiff'~1 l'(lmo\'al wn;.l hmwd in part on 
hi", I'x(ll'ci~(' of Fit'l't AnwndnHnt riJ.rht:'l. A~ it i~ not dt'at, whptiwl' 
Ow qll(\lition~ on which c(!l'tiol'ul'i wa~ i'iollitht and g'l'ulltni illt lude 

Fir~t Amendment i:.;sue, we do not address it. 
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on the wrong track in taking the view that the concept 
of "policymaking" developed in the line of ~ 1983 cases 
beginning with Nlmwll l'. Depart,ment of Social Se1'dces, 
436 U.S. 658 (1978), and extending through CUy of St. 
Louis v. Praprotnik, U.S. , 108 S. Ct. 915 
(1988), provides the answer to the question presented 
here. 

Our argument proceeds as follows: 

1. The predicate for the Court's adoption in Monell of 
the "official policy" doctrine was the Court's conclusion 
that a governmental entity should not be held liable un­
der ~ 1983 by application of the doctrine of respondea.t 
sll]Je1~io?r, \yhich would "impos re] liability on an em­
ployer for the torts of an employee when the :;::ole nexus 
between the employer and the tort is the fact of the em­
p1oyer-employee relationship." ]}/onell, 43fi U.S. at 693. 
Finding that such an imposition of liability would be in­
consistent with the language and history of ~ 1DS:3, the 
Court fashioned the "official policy" requirement "to dis­
tinguish :icts of the rnunidpulity from acts of ('m plo/lces 
of the municiIHllity, and thereby make clear that munici­
pal liability is limited to action for which the nlunici­
pality is actually responsible." PembnHr l'. Citll of Cin.­
cinnati, 475 U.S. 469, 479-80 f 1986) f emphasis by the 
,,·onrt \. Thus, unclel' klone!! "recovery from a nlunici­
pality i:::. limited to acts that are, properly speaking, 
acts 'of the municipality'-that is. acts which th~ munici­
pality has officially sanctioned 01' ol'(lered." Id. See infra 
at 7-9. 

2. 11! many ~ 1983 cases, \vhere the injury to the 
plaintiff consists sinlply of the acts of certain individuals 
which do not inherent1y., il1yolve official action of the 
ernmental entit;v, Hnrl which would inflict preci:::.ely the 
same harm whether 01' not they were adopted or 
atc(l in any WH~r by the enti t ,\', the (,Ol1('Ppt of final poli('~ ~ 
making authority as (Ieve]oped in Pemlmlo' and 
nile provirlr n neCeSSHl',\' and apPl'o}H'in analysis 
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for (l<2termininp: whether the InjUry may fairly be said 
to be dw' to an aet "ef the municipality." This is true, 
for pxampIp. ,,,}v.'n the plaintiff's complaint concerns a 
shoot ing- 01' other ~:n('h miscondnct by a law enforcement 
ofIkeJ". ;IS in Pcml)(I!II', ."wp}'a, Oklahoma City v. T'uttle, 
,171 U.~. ~OR \ 1!)~;)), and City fd Sprinrl.fleld v. Kibbe, 
,t~() U.S. :2;)7 ~ 1~)R7). Cf. Cit!f of Canton I'. IIar}'i:;" No. 
~()-1 ()~~ i pending). S('( infra at f)-10. 

But there is another category of cases, exemplified by 
the (':l~P :1 t ba 1', in which the actions vf the individual 
wrongdoers gain their power to injure the plaintiff only 
!lo'a!l."c thc ,(/(l/'CI'i/II/CJlt. tlll'ol(,fJh its official decisioJl­
lIIakillrl }Jl'occ."scs, elects to translate those actions i1lto 
ufli(·ia! udiu}! of the (10 I '('} 'II II/nit. In this case. for exam­
pIt'. thp statempnts, recomnwndations and decisions of 
tIll' v~~ rinus Se1wol Distl'icL agents worked a constitu­
tional in.i11l'~· on plaintiff .lett only because those actions 
ii', Ie tl('otn! h,i/ thl' J)rrl!o8 ]l/dq;('I/c!cllt Schuol J)istl',:d 

as ope}'atll/.(! to tc}'minate JeU'.-.: .'.:tatus with the District 
~1:-' C(l:lCl1 and ~lthletil' director. Thu~, this i~ not a C,1Sf' 

\yhen' "the ~uh) lWXU~ lwt\H'ell the employer and the to}'t 
i~ the fact of the emp1oycr-en1pIoycc l'plation~hip." 8('(' 

;-.:i l )),'0 ~1l ;~: 1'~ltlll'r. it is ~1 ca~(> when") the in]'ul'\' 11(('­. . . 
(ssurili! i~~ ~ln ~1ct of t]1(' 

.""1 
entit\·, In th,-}~rOYl'l'nmental 

l~lngu;lgp of PCil?h(lI~},. tht' School District. by treating 
.T l': t ~::-; nu J()np:e~' it:-: co:wh and ~1thIet:c dir(>ctor, h~lS 

'\)tlki:l1h-
o 

:,anct iOlled" hi~, l'emoyal, and "i~ actuaIh- rc­
'll .. , . ... ,. 1 ) 1 

, 

:';-]"'(1]1'::1 1 ",' lor It .•'~( ii/ti'r1 ~lt .l- 1. 

This point is connrm()d hy the fad that the injur~' of 
wLl'1i .Jt:tt c(,m'j,bins could only he remedied by an ordcr. . 
l'(':--':(Irinp: him to h:s position-an onlpl' that could be 
v1~:,'rl,d II'" I (lr'n;!!.,t ft'(( S('1iuol j):;·dril'f. Tbe f;1ct tb~lt 

cl!ll~' the· Di~:ril't can l'emec1~- the wrong is H ~U1'(' indie(l­
::(1;' :1-:~1.: ~;1t' \\-1'()1~g 1:' ~11; ~1Ct (If the Di~tl'ict. Scc i/lf/'f.' 
.. , '1_1').. ~... i .1>- _. 

l'j·.(' ;, )'~':lP~f';1: v;e :Hl\"~;n('p \,'~l:' not ~H1d1'(,~:-:pd 111 
~ r . I) '. ,
.i,(" I. /(,flf"if:. (11' :my ill t]w oth('1' ('~l!,,{i~ in \\hieh 

~ ~ r>:: ': L,;-: ~':;dj"r;ltHl lIn tlw "pHiei:l1 p()l;e~'" C(llH'Pjlt. 
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And, several decisions of the Court support our view that 
in circumstances such as those presented here, an act of 
an agent nece~sarily constitutes an act of the govern­
mental entity even if the agent does not posse.;:s final 
policymaking authority. See infra at 12-15. 

For these reasons, the limitations on governmental 
liability set out in ~ 1H83, as construed in Monell, nec­
e~sarily are "atisfied in a case of this sort, becam~e the 
injury involved is inherently an action of the govern­
ment; and there accordingly is no need to detel'n1ine 
\"hethel' the particular individuals involved in the go v­
El'llrnen t's decisionnutking pl'ocess were "PolicY111akers." 

3. But this does not exhaust the inquiry. For ~ 1983 
b a procedural statute, ,yhich does not provide nny rights 
on its own; and the question whether the plaintiff has 
pl'oved thp elements of an actionahle claim, inc1l1ding any 
applicable requirement of state-of-n1ind, is to he an­
sWf'l'e(l in the final (lllal~'sis not by reference to ~ 1!~8:3, 

but by examining the SllbstoHtit'fl statutory 01' constitu­
tionnl proyhdons on which the suit is based-here~ the 
Equal Protection Clau~e and ~ 1~IR1. ":(?eiJlf}'a at 1 HL 
Becau~e hoth of those pl'o\'isions tUl'fi on proof of a dis­
cl'ilninatol"Y purpose, the que4ion becomes one of deter­
mining the cil'cum~tnn('es in which it would effee­
tua :' tlw j)U1'})();:CS o~ the Equal PJ'()tec~i()n CJause and 
~ 1:::.;1 to impute thp motivatipn of a particular hum::111 
Hctm' to the go\'el'nm(mtaI entit:v. 

In a ea<e of thi:-: ~Ol't. v':}1E'l'e the con~idel'ati()n,--: that 
.UrJ//(,I! l'ecnJ.~nized ~tS arguing a in:-:t the application of 
/'ISjllit'(/r"1f .".1I1)(/,'rl/' ;l)'f! lwt pr(!~f'lH, it :-:tr()l1p' nr,tt1llr.Pl:t 

can be made that it i:-: appropriate uncleI' the qual Pro· 
tr'c·t ion Clau:-,p Hnd ~ ] !U;·q to imputE' to an empJo~'p}· Ow 
ii1oth"ation of 01l!J H'(l'ent who has pla~'ed a "hut~fol''' pa 
in HIe emplo,\'cl"~ df'cisinn. At h';jst :-OnlP nwmlJ(·rs of" the 
CotU't nppc~al' to have {lcloptpd that view of ; Ink] in 
(;(//('I'o! !1/1lf(Ii'f/'! ('UI!tJ'!ldfl",,- .1:-;://1 /', Pi Iln,'!I'/'{I!!)", ,1;­
C. 87:'5 (1 I, 
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Bnt to resolve this case it is sufficient to travel only a 
pa rt of the way: pi,;:., to recognize that for the pUl1)oses 
of ~ 1~)R 1 and the Equal Protection Clause, the improper 
Hlotive of an Jgent should be attributed tt; a govern­
mental entity when the entity's decisionnwkinfJ p1'oces,~ 
hn", been .'w structured as to rely upon the discretion of 
that arl(,lIt. If a governlllental entity creates a situation 
wlwre tlw discretionary judgments of a particular indi­
vidual ,yill contl'ol the entity's course of action, the core 
command of both ~ 1881 and the Equal Protection Clause 
that the government not make decisions based on inten­
tional discrimination cOlnpels a holrling that the govern­
mental entity is liahle Whpl1 it takes action on the basis 
of the discrinlinatOl'i1~f moti,'ated decision of that incli­
vidual. 8,'(' infra at 17-1R 

This approach is consistent with the rules applied in 
an~dng-nn~ ~ituations. including Title VII. On the other 
hand, to l'Psolvt' the quest ion h~' reference to the Praprot­
}, ik definition of "official policy," and thus to construe 
~ l~i~l and the Equal Protection Clause as leaving the 
gO\"Pl'nmpnt free to effectuate the discriminatorilv moti­, .< 

v:lted deebions of nIl but its "final polie~'makers.'· would 
he 11 nfUll n r1 ed. S(' C in f),(1 at 1s-~3. 

4. Appl~"ing' thi~ app1'o~lch, the .iudgment against the 
Sl'hnnl District was proper and ~hould be reinstated. See 
ill f 1*0 at:;:3. 
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ARGU1\IENT 

1. In Monell v. Department of Social Services, 436 
U.S. 658 t 1978), the Court overruled Mon1'oe v. Pape, 
3G5 U.S. 167 (1961), "insofar as it holds that local gov .. 
ernments are wholly immune from suit under § 1983." 
436 U.S. at 663. At the same time, the Court "uph [e]ld 
11fonroe . . . insofar as it holds that the doctrine of 
respondeat superior is not a basis for rendering n1unici­
palities liable under ~ 1983 for the constitutional torts 
of their elnployees." ld. at 663..64 n.7. 

The Court's rejection of respondeat superior as a basis 
for governmental liability:! under § 1988 was predicated 
on two considerations, ie!. at 691..94: (i.1 the language of 
~ 1983, which extends liability only to defendants who 
"subject f the plaintiff] or cause fhim J to be subjected" 
to a depri vation of rights, and I ji I the refusal of the 
1871 Congress to enact the Sherman Amendment, which 
would have made local governments responsible for dmTI­
ages inflicted by private parties in a riot.a See also Pern­
ba.urv. City of Cincinnati, 475 U.S. 4()9, 479-81 f 19861. 
Reasoning from those hvo points,4 the Court held that a 

:.! Although Jlondl and subsequen4. caRes often speak of "mu­
nicipal" liability. the .lIonell doctriw! applies to all gO\'ernmental 
bodies that an' suable under ~ 198:~. including stah'!'; (when sued 
directly in caRes when' the EleV(lnth Amer:dnwnt is inapplicahle. 
or indirectly by naming as defendant a state Ofllc(!l' in his oflicial 
capacity, see Kentucky r. Graham, 47:3 e.s. HiD, IGG-(i7 and n.14 
<1HR5)), and school boards, Sf'(' Monell, 4:~(i e.s. at (;()2-(i~~. For 
::implicity, \ ....(' will rdf'l' to a!! sueh d(·fendants as "gOH'rnments." 

:1 See id. at fi()()-6R, (j79 (oninion of t1w Court) , td. at 70f) (Powell, 
.J., concllrring). 

" The Cout't-acknow]eciSlf'd that "the fact I nm COrH(n'SS I'l'fllspd 
to impose dCHI'in1l1'l liability for thl wrongs of a fl'w prh·at(· citizpns 
dol'S not eoneltlsi\·!'ly ('stahlish that it wOIIII! simi!al'ly han' l'pfll:wd 
to impns!' vj{'<ll'ioll!'i liahility for th(' tnrt.~ of It mllni{'ipalit,v'" ('m­
plrJ;.'f'f'S," Jim/Ill. ,tH; {',S. at n!n n,,')7: hut th!' COliI" stat"d that 
"Uw infl')'('ncl' that COll)t!'('SS did !lot intl'IHl to impos(' ,.;uet! liability 
is q 1I i te ii t 1'0n U," id. 
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govel'nnwntal entity eannot be held liable under ~ 1983 
"::wldfJ lweause it employs a tortfeasor-or, in other 
words, a lllunicipality cannot be held liable under ~ 1983 
on a I'c."pondcat supei'im' theory." Monell, 436 U.S. at 
r)~) 1 ~. en1phnsis by the Court l. See also id. at 692 (gov­
ernment cannot be held liable "soiely on the basis of 
the existPnee of an employel'~enlployee relationship with 
a tortfeasor" I; id. at 69B IrcsjJondeat sHpel10r would 
"impo::,' e I liability on an employer for the torts of an 
Plnployee when the sole nexus between the employer and 
the tort b the fact of the en1ployer-employee relation­
ship"I, 

HaYing rejected the applicability of rcspondeat su­
perior. the Court adopted in its place the following 
standa)'(1 : 

vVe conel ude. thC1'efo1'e. ilia t a local goVel'nnlent may 
not be sued under ~ 1 !lS8 for an injury inflicted 
solel~' by its elnplo~'ees 01' agents, Instead, it is when 
pXPclltion of a gOyernmEnt's policy 01' custom, 
wlwthel' 111ade by its hnnnakel's or 

Oc 
thosebv \\'hose 

• 

pdicts 01' acts 111:1:' f~dr1~' be ~aid to repl'CSllnt official 
policy. infiiet~ the injury that the government as an 
en t i ty i~ l'c~pon~ible under ~ 1D83. 

lei. at mLt 

A:, t 11l' Court ha~ ~ubsequentl~' explained: 

The "oti1eial po1ic~'" r(lqu i1'(,111ent was inl ended to 
di:-tillg:ll:~h ;.lClS of thp UIlUlici})(lliilf from acts of 
(!I{i'/fl(,..: uf the munIcipality. nnd thereb~' lnakp 
Clear :L:t municipal liability is limited to action for 
\1.Jdch : h:- Inun lei pH Ii ty i~ actually l'e~pol1sible. 
JIll/I< i' n·;\ ~()nl'(] t}l ~lt 'l'eCO\'cl'Y frun the municipal i ty 
';-, Ii:l">"j :" ~ll':.': ~h:t ~lre. properly :-:'}H.'aking'. aet~ 
''(If : ,(, r:',' n1(,' ,~djty"-~that L..;, acts which tlw mu~ 
L:,,:,;"":" L~\."" t,tr1c:iaJl~' :,~mctionpd or ordered. 
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Pemb(l/(I', supra, 475 U.S. at 479-80 (footnote omitted) 
(enlphasis by the Court) ..-, See also C ;ty of St. Lo'uis v. 
PnljJ,'(dnik, U.S. --, 108 S. Ct. 915, H33 n.3 
( 1!)88 t (opinion of Brennan, J., joined by l\1ul'shull and 
Blacknlun, J J.) 1111ouell ''(lid not employ the policy re­
quirmnent as an end in itself, but rather as a means of 
determining which acts by municipal employees are prop­
el'ly attributed to the Inunicipality").o 

II. The teaching of Monell can be properly applied 
only by recognizing a fundamental distinction between 
two categories of e:ases. 

A. In one category are cases where the injury to the 
plaintiff consists simply of the acts of certain individuals 
which do not necessal.ily constitut€ an official act of the 

:; The Court noted that this unden;tanding of the "pnlicy" requIre­
ment is reflected in the fact that "[the Court's] statement of the 
conclusion [in Mondl] juxt1.poses the policy r\:quirement with im­
posing liabili lyon the basis of respondent SUlwl'ior." Id. at 1298 
n.8. 

H In subsequent cases where the Court has been called upon to 
t1esh out the contours of the Mondl "policy" requirem('nt, no opin­
ion has commanded a majority of the Court. S('(: Olda/lOrna City v. 
Tuttle, 471 U.S. 808 (lD85); Pcmbrllu', RUTH·a.; Pnlprotnik, supra. 
In Pra.,pnllnik, how(,v(,r, a majority of the Court subscribed 
to the proposition that only those officials who have "fina) policy~ 
making authol'ity" may by theil' actions subject the government to 
§ 198;~ liability. Praprotnik, 108 S. Ct. at 924 (opinion of O'Connor, 
.J.. joined by Rehnquist, c..I., and \Vhite and Scalia, .1.T.); ill. at 9:~2 
(opinion of Brennan..J., joined by Marshall and Blackmun, .J.J.). 
On the othel' hand, it is clpar that lmch a policymakcl' need not 
aetually be making policy in ord(' l' for the gOH'l'nmcnt to be hdd 
liahle-~at least not if the tc'rm "policy" is gin'n its common mean­
ing as a rule that is "inh'lldcd to contn-l decisions in later situa­
tions." SI'(' P(';;IIJfLIIf, 47;' C.S. at 4~1) (opinion of Bn'nllan, .J., 
writing for the ('Olll't Oil this point l. SIC fll.wl Pmprolhik, 10K 
S. Ct. at fl:~2 (opinion of HI'( !lnan..J.. joined hy ~lal':-ihal1 and 
Blnckmul1, .LJ.) (g()\'('rnnH'Jlt may be Itdd lial)le {'\'('n if Uw chal­
if'lIIlI'" aetinll "I drH',.., not I rdll'ct! ! 1l!'IH'ra1J~: applirahl,' 'pol icy' a:' 
that t('rm i.'! ('ommrHlI ..... 1IIld!'r~t,J(HI ... ,"); id. at !J·IH I StC\l'Il:;, .1., 
dis:-lenting) , 
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goYcrnmental entity, and which would inflict precisely the 
~all1e injury whether or not they were adopted or ef­
fl'l'tunted in any way by the entity. Examples of such 
('a~p~ a1'0 l'Olnplaints about alleged misconduct by law 
l'nfol'C'l'nlent offi<.:el's such as shootings, bee Oklaho'nUl, 
Cit!! 1'. Tuttle, 471 U.S. 808 1'1985); City of Springfield 
I'. l\ihlw, 4RO U.S. 257 (19871, and irnpl'oper inva­
~ion of private property, ,;('r Pcmbaur, supra. Cf. City of 
Canton 1'. Han'is, No. 8()-1088 (pending), In such cases, 
t he wrong does not depend for its existence on any act by 
the govel'nn1ent as such; a private person is fully capable 
of ~hooting a gun (Tuttle) or chopping down a door 
t Pc iii 1m U") , The question necessarily posed by such a 
case i~ wlwther the wrong inflicted by the IJerson wield­
ing: the gun 01' the axe should be attributed to the govern­
ment. solely because of the relationship bet\\'een that per­
son and the govel·nlllent. In the language of Pembaur, a 
~hoot ing: OJ' the ehopping down of a door is not inherently 
an ~ld "of the mllnlcipalit~·." 475 U.S. at 478; and in 
t hl' L: ngu~lge of .lIollel1. ~u('h a ca~e poses the possibility 
that the goYel'nment may be held liable "solely because it 
t.'mplny~ n tOl'tfeasol'," i.e.. "solely on the lmsis of the 
(lxi:-:tencp of an el~1ployel'-employee relationship with a 
;nl'tl\1~1::'l)1'''' "\\,11t)11 thE' ~ole nexus between the elnployer 
and tht, tOl't is t11(:> fact of the employer-employee 1'ela­
: il:;:-,hip." ,1:11) l .... :'. ;tt I)~q-~l:~ I emphasis h~' the Court I. 
Th' j't)~illi1't'me::t nf JIoii(1I that the plaintiff's injury be 

1:' nkl 1 t () ~1 "rc\lil'~'" of thl;.> gon:! nment proY ides a vehicle 
1\11' ~ly()id:li~' ~u('h ~i re.s,ult. 

B:l: :h:re i~ ~1 ::;pcnnd categ-ol'Y of cases. eX(lmplified 
: y :1: C~l:,e at bar. in v,-hich the actions of the individual 
- "':- l\::~ :!:f1ie: ~ln iniuIT upon the lllaintiff 011111 lu'­

t " • , 

'. ,;:.:. +n i,""'t !'flii'i-Id. t!,/'fli','lh it:-, offi('ial dccisioilWah:iH,'l 
" • , " ,. I t '/.,1 'tl t/I(/« adi()H,~ into (Itfi('i(~l 

~;. f I"; ~! l! i ! ( f,[i 
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tendent Wright \vorked a constitutional IPJury on .Jett 
only because those action~were treated by the Dallas 
Independent School District as operating to tet'minate 
Jett's status with the District as coach and athletic di­
rector. The injury arose only because the statements, 
recommendations and decisions of Todd and Wright were 
adopted as the action; of the School District, in the very 
real sense that they were treated by the District as 
operating to alter Jett's employnlent relationship with 
the Dl~strict. 7 

Thus, whether or not the actions of Todd and Wright, 
standing alone, would be matters for ,vhich "the munici­
pality is actually responsible," P(nnbaur, 475 U.S. at 
479-80, the tennirwtion of .fett's contract with the School 
District is, by definition, such a matter. The School Dis­
trict, by treating J ett as no longer its coach and athletic 
director, has "officially sanctioned," id. at 480, his re­
moval from that position. 

2. The fact that the injury complained of in this case 
is the act of the School District, rather than merely the 
act of some employee, is further confirmed by a consid­
eration of the remedies that would be required to undo 
the injury. Damages for a shooting or for breaking 
do\vn a door 01' ransacking a room may be recovered by 
way of an order against the tortfeasor in his individual 
capacity; but J ett could be restored to his position as 
coach and athletic director only by an onlel' against the 
Schoul Di.sti'ict (or by an onlel' against Distdct officers 
in their official capacities, which, under [(entuckyv. 
Graham, 47:3 U.S. l;jH, If3G f 198;":) I, would be the same 

7 If t.he School Board. as Ule' ultimatA,' g'fl\'f'nling hed.\' of the 
Schoo! Distl'jct, had \'oh'd to !'l'm;)\'p Todd, th,,!'!' c()uld til no q\H.'~­

tjrm but that his n'mo\'al (otJ~titl!tl'(l all ollicial act of Ow Distrid. 
In this ca:'l<'. wtWl'r> by olwratiorl of Ul(' District's of!kial ruk~ th(' 
d'cisinn of H:I' SlIPf'l'iflt"lHi"nt a'ltnmatically t,('(',tr/lI' Hi!' final ac~ 

tion of tlw f)istl'ic~ witli()u\ tht' n('!,d for a '(I /' of 01(' Hoard, the 
Hit'latirJn i:; anulytilally indistinguishable. 
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for 11lonell purposes as an order against the District 
itself). The fact that only the government can remedy 
an injury is surely confil'lnation that the injury IS an 
"act of the municipality," 

In sun1, in cases of this sort, the actions that are the 
subject of the complaint are not mere actions of an in­
dividual who is proceeding on his o\\"n, but necessarily 
are acts "which the Inunicipality has officially sanctioned 
or ordered," Pemb(llcr, 475 U.S. at 480, and acts "for 
whi'.?h the municipality is actually responsible," id. at 
47~)-80. It follows that there is no need in such a case to 
inquire whether the particular individuals who made the 
r(COn1nlel~dati01~s and decisions up1)n which the munici­
pality acted were "policY1l1akers." Cj. PrapJ'otnik, 108 S. 
Ct. at 932 (opinion of Bl'ennan, J., joined by Marshall and 
Blacl~mun. JJ.l (describing another type of ~ 1983 case 
in which "the municipal policy inquiry is essentially 
~upel'ftuolls" ,I. 

3. We acknowledge that the foregoing analysis is not 
con~istent with the opinions in PrapJ'otllik, a cafe which 
involved an employment relationship. See supra note G. 
Howc\·el'. this line of al'gulnent was not addressed by 
~lny of the opinion~ in PI'ajJl·otnik. And. prior dechdons 
of this Court are consistent with OUI' view that in a 
propel' case, ~1 n act ion mllst be seen ,L', the ~1C~ of a gov­
enllnental entity without regard to \"hethel' the person 
fOl'mulating 1,he action was a "policymakel'." 

For example, in Til1kel' r. Des iv/oine . ..; Schoo! Di.'ltl'ict, 
!3!)3 U.S. 503 (HJ69) --a case cited in ~fonell as an ex­
ample of goYcl'llmcntal liabilit~r, .'ice 4:3G U.S. at GG3 nne 
S & G f opinion of the Court I; ide at 711-12 (Powell. J., 
con<:ul'l'ing I-thi~ C()Ul't entertained a ~ Ul88 action 
again~t a scl'lOol district based on the actions of the school 
Pl'ilH.'ip:i1:-'. ::~!):1 C.S. at 50 t, SI0, without pau~ing to ('011­
:-dell'}, ,,:11 t hl:J' tile' 1.1. incipnl..; \\'U'C polieymakel':'. SimilHrly. 
:n l!U:I I!/'{j()(/ Sc/i{JrJ! Di::dl'ict I',l\uhlmcier, U.S, __, 
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108 S. Ct. 5G2 (1988), the Court, in determining "when 
a school rnay refuse to lend its name and resources to the 
disselnination of student expression," id. at 570 (empha· 
sis added I t held that the question was to be resolved by 
reference to the actions of the "educators" involved, id. 
at 571-in that case, the actions of one pl'~ncipal,id. at 
571-72. Although the case did not directly present a 
question of individual versus entity liabili:y, the Court 
plainly vie\ved the actions of the principal as the actions 
of "[the] school," without first detern1ining whether the 
principal was n policymaker. 

So too, in PO"'l'att v. Ta!flor, 451 U.S. 527 (1981" and 
[ludson r. Palmer, 468 U,S, 517 11984 i, the Court 
viewed the deprivation of property by a state agent as 
an act of the stale, without regal't1 to whether the agent 
respollsible for the deprivation was a policymaker.H And, 

!' In Parrntt. the IWl'SOJlH allegedly l'('sponsihle for the loss of the 
plaintiff's pl'Operty were the 'Varden and Hobby Manager of a 
pI'ison, ,';1'(' 451 U.S, at 5:W, whill' in llzul:wn the persolls responsible 
were I"imply COlTccUonul omcer~, .'1.1(' 4G8 U.S. at 519. The Court 
held that where such agcnts depl'i\'(~ a rll'J'son of property) "the 
state"s action is not eomplcte until Bud unl('ss it prO\'idt'S ot' refuses 
to Imwidl' a sIJitahle post<i<-prin:ltion l'cnwdy," id. at f}:~:1, The 
Court )'paefH'd this l·PSIIlt. rt'.iC'cting- a prnpofled l'pquil'pnwnt of 
pn'dqH'i\'atioll process, 011 the g'l'otlfHI that "the ,<;tatp" had not been 
in a position to p}'()\'ide fOl' pred('privat\nJ1 proc('ss, id, at S:H. Yet 
tile ('0111'1, made it cl<':ll' that the in:tial dc'privation itsdf was "at­
tl'ihlltahk to th{' ~tate ... r('\'('11 'th,<)ugh )~ was 1 ... IH',\'ond the 
clmtrnl of' til(' ;';;tat:.," id. at ;):~:\ quoting l',crrufl, 431 C.S, at G41 ; 
'llHl tlw Conrt jJ!ailJl~' I'(',l!ankd 1h" ads of th", cC')Tectional ,)fTic('l'S 

;t; C()llstitlitilWHW st('P ill "til<' state's :tct:(ln," T/lffh:nn, 41ix C.S. 
at ;):tL :::in ol.':!) Pu /','((If, ,1fd l',S, at !i40 ("somc' kind of hC'al'ing is 
1'1'(11;:l'ec! at :-',,11](' 1inw lwCon' Sfr/tf finally dcpri\'('s a rwn~on ofI( 

his jll'OrH'rt:' l'ii!'hts") (il11phas::; add{'d'; lI/1d;\fliI.1fl~ r.s. at G:Hl 
IO'('nnflfJl", ,f. t'OIH'lttTin'r) ("'Ih(· ('on:,l'tlltinn )'(ql1il'(,i'\ ;/;1' !!fll'(nl­

/,'ff", if it d,,;,I';\,(,'; p 1 nr)1(· ill' tlH';r 1 I'lqH'!'t,\, to Pl'(\'.:(],\ <'11' pl'n('fS~ 

,d' law , . , .") (('Plp!la<s ~ld!kd 1, TIll: lil hoth hI!' lilt :\11<1 II ,"01/ 

I:ll ('()Ill't \'jn';11! tt\(' art of a stat· :\1;,I1! in d(ln'i\ill~' a 1)( 1'~lln of 
)lrr}i'I'I'I~' :\:-i all a!'t of 'tltl' "fal,'. ('\('f) thn'wh 1',(' It)'1 'll 1 I at least 
in I'ffrm!t) WH,'! not H po/icymakl'r; and Uw COlIl't ill,lll at the 
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in n~n'!Jht t'. Roanoke Redel'e/opmcnt and J/oHsing Au­
thority, 47~ U.S 41S 119S7), the Court held that tenants 
of a publi~ housing authority had a cause of act \on under 
~ In8~i Hgninst the Authority for their having been 
on:'l'billeli for utilities in violation of the Brooke An1end­
ment to the Housing Act of 1~)S3, which sets a cap on 
the rent a public housing authority may charge. The 
Court did not find it necessary to inquire as to whether 
a "policynwkel''' had been responsible for the overbilling. 

The reason that the Court saw no need to apply a ­
PolicYll1aking requirement in the cases just discussed is 
eddent. If a ~tudel1t is illlpl'Operly denied the right to 
a ttend a public school for a period of time (e.g., Tinker), 
it would make no sew'e to require the student to prove, 
as a preconditlon to obtaining an order requiring the 
:-:choo1' dLtl'ict to reinstate hinl, that the person who sus­
pended 01' expelled hinl was a PolicYll1aker. ,) Sirnilarly, 
if a public housing authOl-:ty l'(lcein:,s excessive rent pay­
11lents from a tenant in vlolation of the Brooke Anlend­
ment. it eHllnut be that the tel1ant'~ right to cOll1pel the 
authority to disgorge the exce~s payments rests on 
whethel' a policynwkel' was l'csponsible fol' exacting tlH~ 

o\'el'paynlent. And. by the same token, if property is 
taken by a go\"e1'11111('11 tal office!' 1'01' the use of the go\"­
el'1lll1ent and just cOlllpensation is not paid, it cannot be 

dl'prh'ation ~o al'l'ump1i:,hcd would Iw actionable \lud('r ~ l!'Ht) if tIl(' 
:-,tat(' faikd to pro\id.> dUl' prOlT:"1:-' fur its agl'nt's action. (The COllrt 
has :'ldl:'t'qlH'lltly o\'vrnl:l'd jJu,/rltt to tht· extent that the case lwld 
that a I11t'l't,jy IH·~.digl·nt 11);;" of propvl·ty may ('(Institute a "dq)ri\':l ­
!lon," n!lIl·'I.~ !'. lLili!lI""". ·ri·t C.S. :t~7 (ln~ijl. This casts 110 doubt 
O;! 1I ,,,,;',n. which in\oh I d ill~('lltional (kstl'lldion of IH·oIH.'rt~·: 1101' 

dl)":' it n:t tl.·.' i)()rt,(1 1"; (q' /"il ruff discussed ailoH'.) 

" TL" ;;aL i \\()i;ld Il,),d tr,,' ill:,()far as damagl:-' an' t'olH'l'flWd. In'­
ca',,,;,,, ti" n ;,"; "Ilt)' dl:!,., t" l)!~r.~t that til,.' g"l'IH'l'ic worn 'pl'r:-;'ll1' 

in 1':": ~ \ \ ; I " : l' t· !l d, d t" l.; i ". ;: 1J i f 11 I\. atn I a p p I il'a t inn II) n1ll11 ir i I ) a I 
(I ",1';, "t;:". d i" nIL::,' 'Ii! 1 (' !lat'i!'!' of t,l' I't'li\'j' ~ol!!!ht agail1:,t 
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that the right to sue the goVel'nlnent fOl' such compensa­
tion 10 rests on whether the taking was the act of a 
policymakel'. 

There is no occasion here to enumentte or to define 
,yith precision the various categories of cases in which 
an injury can be deterlnined to be all act of the govern­
nlent ,vithout regard to the policymaking status of the 
individuals who recommended or decided upon the action 
that inflicted the injury, I I For the reasons discu~sed, this 
plainly is such a case, and the requirement of ~ 1983 that 
the defendant nlu;;:t have "subjected or caused to be sub­
jected" the plaintiff to injury has been satisfied. 

III. But the fact that a claim may
'" 

be maintained un­
del' § 1983 does not answer the question whether the gov­
ernment has violated the constitutional or statutory 
rights on ,\'hich the plaintiff's claim is based. Section 
1983, after an, is a "procedural" provision, see Chapnwn 
v. HOHston lVelja,re Rights Organi.zation, 441 U.S. 600, 

10 Suits for a taking without just cornpenf'ation arc brong-ht 
under ~ 198~. S('(', ('.{I., Williamson Planning Comm'n. v. lln.miiton 
Bank, 473 U.S. 172 (1985). 

11 It may be o1>s(,1",,('d that !llallY of thc caRCH under discl1SRion, 
including employment cascs, involve a relationship heLween the 
plaintiff and the gon~l'nm(\nt that i~ contractual in nature. In such 
a ca~e, the concern animating .'[ondl, i.(' .• that a g'o\'C'rnment should 
not he hdd liable on the hasis of tlw tort doctrine of rp,'1pnnri('at 
.'Iuptrinr for the "constitutional t01'ts" of it!=! emp]oY('0S, may be 
heside the point. The more appropriate common law analogy may he 
to contract law. If a party to a contract with an entity (govern­
mental or otherwise) is deprin>d of the performance of the ent ity's 
ohligations undC'r tht) contr:H.< due t.o Rome act of an agent of the 
('ntity, the entity iR to he held liable, without any 11('('(1 for resort 
to a concC'pt of re.'1pnndmt .'1Uprriflr. Sfr rwnerrtllu Restatcnwnt 
(S('cond) of Contracts, ~ 2:~5(2) (1979) ("wh('n PCl'fOl'mancp of u 
duty under a contract is due any llOl1-Iwl'formance i:.:\ a hreach.") It 
would not occur to an~'one to slIggpst in such a casc that the entity 
Hhollid he ('xcliHed from liahility bpCHUS(' the hreach of contract wns 
"only" the act of an agent. ('(,I'tain p,'operty l'('lutionships (L!/ .• 

lUll' of onp'R prop('rty by and for tht· stute) may I{lnd themse!n:s to 
a !'limilal' analysiH. 
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fil7 11 ~)7~ \, that "doC's not provide any rightf! at alL" id. 
at ()18, hut only provides a remedy for violations of other 
f(ld(lr:d ~'tatut(,3 01' the Constitution. Scc ohw Oklahonw 
City t. Tuttle, supra, 471 U,S. at 816 (opinion of Rehn­
quist. ,J. t: Baker {', LllcColloH, 4.:13 U.S. 137, 14,1 n.3 
( In7~»). Thus, while ~ 1983 "contains no state-of-mind 
requirement independent of that necessary to state a yio­
lation of the underlying constitutional right," Daniel8 t'. 

Trilliums, 474 U.S. 327, 32$)-30 (1~j861, "in any given 
~ 1nS3 suit, the plaintiff must still prove a violn:ion of 
the ull(lel'lying constitutional right ... ,"id. at 330. 

A. The question whether the elements of a violation, 
ineluding an;: requisite state of Inind, have been n1ade 
out as againEt a particular defendant therefore n1ust be 
~)n'\\'e1'et1 not by reference to ~ 1983, but bv. eXclmination 

~ 

of the 11 ndf1'lyi ng stntutory or const itu tional provision in­
voked. And, \';here the defendant is a governmental en­
tity that can act only through human agents, the ques­
tion whether the elements of a violation haye l)een made 
out ag~linst tlie cutitj/ by virtue of the actions of partic­
ubI' indiYi{luab 111ust be ans\';el'ed by reference to the'c 

S~ll1V ~tatutol'Y (II' constitutional source. 

There is no rea~on to think that any single conc(lpt­
and ceI·tainl~· not the notion of "policyn1aking" as defined 
in }>j'((})}'(dilik--,Yill provide a unitary rule fm' detel'lnin­
ing \yhen it is alJll1'Opl'iate to in1pute various clctions 01' 

states of mind of' pH rticulaI' individuals to a gon.'l'n­
n1enta1 entity for IHll'poses of assigning rability unclel' 
the many different statutory ar:d constitutional lH'O\'i­
sions that are enforceable through ~ In83. In some cases, 
1'01' example, the rights at is::,ue nmy net turn on qups­
tions of motivation or purpose al all, and a kind of strict 
1ia11il i t~· may be involvpd. 1:: I n other cases more compl('x 

I Thnt WOl!I(\ ccrtainly aplwar to hl' trw' of l'('g-ldatol'~' :-.tat tltt's 

:-'tli.h H:,\ th!' Bl'(lokt' AnwlldnwllL di:-'t'll~:-;('d S/I/II'I/ at H. It \\I.lId 
:d~~1) ap!war to \)1' tl'll\' of p"11C!'<illral filll' proCl';;S n'(lllin'J1l('lIt:-;. SII 

,v '{ III 17 n r, t \; ~, 
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elt'lnents will need to be proved, including a particular 
~tate of mind. In some such cases there Inav be reason. 
to hold an entity responsible f01' the (~onduct or motives 
of particular persons even though such conduct or mo­
tives would not be attributable to the entity under com­
n10n law agency principles. I:! In other cases, common 
law principles may provide a proper rule. And in others, 
some different approach altogethel' n1ay be dictated by 
the particular statutory or constitutional provision in­
volved. 

In the present case, J ett's race discrimination 
clain1 is based on the Equal Protection Clause, which re­
quires a showing of discriminatory purpose, see Wa.'?h­
in,qton l'. Dat'is, 426 U.S. 229 (1976), and on ~ InS1, 
which r(~quires the same kind of showing, see Genrral 
B uildinf' Can tractol's Ass'n v. Penn.'iyll'ania, 458 U.S. 
375, 391 (1982) ("~ 1981, like the Equal Protection 
Clause~ can be violated only by ptll'poseful discrimina­
tion" l. The question thus becomes one of determining the 
Cil'CUn1stances in which the discriminatory motivation of 
an agent may render an entity liable under those two . . 
IH'O\'lSlOnS. 

B. In Gene/'al Bulfdinfl Contractors, supra, the Court 
a~:~umed, wltpout deciding, that the motive of any agent, 
or at least any "servant," nlay be imputed to an em­
ployer under ~ H181, in accordance \\'ith connnon lav; 
principles of respondeat superior. Id. at 392, 395. Jus­
tice O'Connor, joined by tJ ustice Blackmun, suggested 
e\Ten more strongly that the plaintiffs could seek to estab­
]i~h "the employers' liability unde}' ~ IH81 by attempting 
to prove the traditional elements of 1'()~]Jond('at .f.)u]J(,l'irw," 
Jd. at 404 'conculTing opinion). Becnu::e l'CHlw/l(lcat 8/(­

1:1 ('/' Mr{('hini:;;f.'{ I'. r,a'Hu' HOOT-d. :n 1 r,~. 72. ~n (1~),1O) I "Tlw 

I'mploypr ... may b(~ held to ha\'p nssistr'd Ow formatioll of a 
II !linn (,"('n thf)llgh thp nd:'i of t lw sIH'all.·d (lg'l'nts i\('\'(' Ilflt "x­
pn Hllthol'izl'd or might not Iii' aU l'ihlltabl,· to him oil st riel up" 
plkat ion of thp l'!111'~ of 1'1 8l)1J~uhaf ,'HIlI( rlur"), 



18 


}lrTIOI' W[lS well-established in the common law when the 
FUll l'tp('nth A rnendn1ent and ~ 1DB1 were adopted, N('e 

Uklahoma City I'. Tlfft/c, sH1H'a, 471 U.S. at 835-38 
I ::-;tl'Yt'ns, ~J., dissenting), and be~ause the considerations 
that led the Court to reject respondeat in construing 
~ U)~;3 are not applicable here, ."Iee 8upra Ht 7-15, thel'e 
is lunch force to the argument that respondeat should 
appl~' wiLh full force in detern1ining when the rliscl'imi­
n~l tory llloti\'a tion of a human agent is to be attributed 
to a Q'()Yl)rl1ni~lntal entit~' foI' purposes of both the Eql1al 
Prot (let ion Cla ll~e and ~ IDS1. 

C. To l'p~o1ye this case. ho\ve,\€1'. it is not necessarv to .'
P1llbrace that broad proposition; for it is enough to rec-
p,e:n iz(' t na t if t11(> decisionruaking process of a goyern­
111ental entity hns been so stl'Uctlired as to l'el:v on the 
di:-:lTl't ion ('1' a 1'a1't icula l' agl)n t to determine the COUl'.'e 

the entity will take, the motivation that animates the 
~lt!'l'nt in pxercising: hi::, discl'ption must he regarded a~ 

flit, en tit y':::, 111oti\-ation for lhlrposes of ~ 1981 and the 
Equal Pl'otf'ction Clause. This rule reflect:;;: the fact (hat 
t11(1 moth'ation of an entity can olll!/ be the n10tivation 
(d' :,()11il' human ag-ent: and it is ba~ed on the sensihle 
pl'Ppo:-:itinn that the ('ntit~· must accept responsibility 
\\' lWI1 i t ha~ created a sit un tion in which the motiYH t ion 
of a pn rticula r individual is aiTo\yed to ('ontrol the en­
t ny'~ ~lcti()n~. In ~,uch a ('a~e. the core ('omllwnd of both 
~ HI~l and the Equal Protection Chulse that the goyel'n­
11:l'1it lwt make decisions based on intentional dif-('rinl~nC,l­

t 1011 requires holding that the governnlental entity is 
li:l bIt:. 

L Thb would comport wit h the appl'oach gencI'ally fo1­
{,\\'l,r} b~' the C011rts in Tithe) \"II case~ where fJuestions 

(If di:'l'riminatory intent. quite like those pl'esentt')d l1n(il1l' 

~ 1~!:--l and tlw Equal Protection Clausl'. are l'aisP(l. It 
1l'lJ :linl~' i~ nN tht Inw under Title VII that an emplo~'('l' 

::' )'l'~!ill~~.;·H!' nnly,C'o}' t1w di:-:cl'imillntorily ll;otiYatf'd act:-' 
() f .. t: r::L ic~'m~l kt!l'5'-." TIa t her, as n general I'u Ie U11­
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del' Title VII, an employer is liable for the discrimina­
tory conduct of any supervisor acting within the scope of 
his elnployment (i.e., any supervisor who is ex('rcising 
the discretion conferred upon him to take actions affect­
ing the enlployment of those he supervises). Sec, C.!!., 
fla:milton) 'v. Rodgers, 791 F.2d 439, 444 (5th Cir. 1D8G) 
(employer held liable under Title VIr even though the 
court did not regard the "policy" requirement of ~ 1DB3 
U3 having been satisfied); Anderson v. Pr1et/lOdi.,:t EI'UIl­

gelical Ilospital, Inc., 464 F.2d 723, 725 (Gth Cir. ID72) 
I. 'where a discharge by a person in authority at a lower 
level of management is racially motivated, Title VII pro­
vides the aggrieved employee with a remedy Iagainst 1he 
empluyer]"); Mitchell ·v. Keith, 752 F.2d 385, 38!) (Dth 
CiI'." eert.· denied, 472 U.S. 1028 (19B!) I; Flowe;'s v. 
Crouch-lllalker Corp., 552 F.2d 1277. 1282 (7th Cir. 
1977 J; Calcote 1\ Texa..-; Educational FOl(ndu f iOJl, ."i78 
F.2d 95, 98 (5th Cir. 1978/ ; Capaci J.'. Kot.": & Uc:·;f/wH, 
Inc., 711 F.2d 647, 660 (5th Cir. 19R81, eel't. dellicd, ,HiG 
U.S. 927 (1984) .11 The employer is not, howevel" p:en­
el'ally liable under Title VII for the di~criminatory con­
duct of an "ordinary employee/' 1;' even though it could 

14 This general rule has hCt'n applied in all al'cas of Tith' VII !a\..... 
including cases of racial 01' sexual harassment. S, ", ('.Y" :2!l ('.F.R. 
~ 1604.lHc) (~exual harassment); DrGf'((('(' 1'. /:11111,-:/,.[,1, (;1·1 F.211 
7~G. 8():) (1st Cir. InSO) (race); Hnlson I'. ('ity lif /Jllllfll(, ';~2 F.21\ 
R!17. !1Of) fllth Cil~. In<l2) (sf'x); Hall I'. (;11,~ ('111/:·;1, ('II .• Ill"" >--12 
F.2d 1010, 1016 (8th Cir, ] !l88) (sc'x); Jlilk,. I.'. Ullilk IIf .\ /ill ,./rrt, 

lion F.2d 211 (~th Cir. ln7!) (S('X). HOW('H'!'. ill SIIIIH' llara:~,;nj( I1t 

('asc~ tlll' employpr is t.,pld not to iw Jiabl., lHT(lIISI' til!' sllj!i'{'\i.-;o" is 
fOlllHI to han' adecJ 'ltsidp till' actllal or appaJ'l'llt ,>:(fq , 0:' t1w 
:lllthority he pos:wsses as supel\'jsor," l/('lIs('n. Sl'll/fI, f;~:! F,2d :1: 
!llli. Thlu this Court has '1ut('d thnt ~'mido~'f'r~; nn !lot ";(1\\;(,\':-1 

alltomatically liahle for !wxlla\ haJ'a,"'~n1!'nt by tJ;"il' ;-;;:)lI'l'\isll'·:'." 

Jfl rif(,r SrlvinY8 HfWk c. rin.<;(If1., ,177 l·,S. :")7 : !\~\; I,I 

1;, H,nson /J. Cify IIf j)lwr/n, SlIIJt'1/ tli,h' 1 L I;)..;~ F."d :li :lJII. :<" 
(/1"" 1/111{ I', (;/18 C'rJU.r.:t, ('II" :,ilprn Jllltl' It. ~ 12 1-'.:211 Ht )11):): i1!1 ,I, / 

I', Alli8·('/Hr/m'i'.'!Cf)rp., 7!11 1-'.211 1117.1,121 17th ('iI', 1:' ,;,; Flli' 

J', /Ji.'!t rid of C/J{um bin, G(;~ F. :--:,IlPP. i~):), Hi)·1 i I J.J U', I ~Ir<:~ I, Of 
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be argued that n ~tl'ict app1ication {)f },{,' llri( (1t ;-;tll/( !'lilt 

would call for liability in ~uch a ca~e a~ \Y('11.. ~ 

Also instructive in thb connection i~ the prc>\'a il ing 
n,11e with respect to liabili ty of an ent i t~' for }11m i t l\'e 
c1mnages. Although there have been a mult tude of 
pl'oHches. both in 1871 and to(1a~', to the 'IL! ion of 
awarding punltl\'e damage~ against an entity r the 
acts of an agent.."{'f' AII)(Tic(1}i S()('i( tl/ id JI(!'/IO/l 'col 
EHgineers, Illc. ('. IIydrolcrel Corp .. 4;jfi C.S. 5.jG. 57,,) 
n.14 I HiS:: I. the majority vifw. adopted in both the Re­
statement I Second I of Torts and the Hestatement (Sec­
ond I of Agency, i~~ that a princ:I JPl is not liab1e fl'1' 

punitive dalllages on the basis of the acts of ('I'CI!} agent, 
but i8 liable for such damages \)11 the ba~i~ of the acts of 
an "agent ... emp]oyed ill a n1~tll~1,t:;(' 'l,d C~lP~lcity:' Re­
statelnent ,Sec-ond) of Tort~. ~. ~lm) I c) I 1~)7~) ': Hp.3tate­
n1cnt f Second I of Agency. ~ 21 7e i c I (19;')8 I .11: This rule 
i~ intended to impo:::e ]iabjnt~· on a COl'})(1l'~ltl0n or other 
employer for the actions of agents who hold "important 
pusi t ions." ."Cf' TIestn tf'l11E'l1 t f Second I of Torts, SI( pro, 
~ flOD, Comment b: and the concept of "managerial 
dgent" hns therefore been ;~pplied bl'o::dly to enCOl1:pass 
pe!'~CllS \\ho clearly would not :-:atis(y the "final policy­
n1:(1\('}'" te~t of Ti'apJ'ofnik. Su'. e.!! .. [')'otcdtU'; Alpha 
.\'(11'. /' PW'jic Grain. 7tl7 F.2d 137D, 1387 (9th Cil'. 

l'OUl':-:V, an l'mpluyt'l' may b~' lwld 1'1. :-,pollsill\e under Title \,II for 
till' di:'l'l'inlinatpl'Y l'olldud uf a 1l()i1SlljHT\isory l'T1lployt'l'. OJ' ('\1'11 

ill sonH' Ul:~l'S a nUll-\l1ljll')~Tl" if tlw ('1111'\0,\'('1' l'a ti lit's or t'\}!ldn!lcs 

{'lllJdill't. Sf t. (,f',. :2!J t'.F,n. ~. ItiO}'11 (d). (t' i; IJ( (; /1(1" r. 
I.'."/I /'[1/, ,"i'ilfil nnk 1,1. ,)[,1 J'.:2d at :-;u:;; Uoll. SiljJiU: 1!.I"ff 1', 

'j l i'lI, C, ;lifml1~L,:-;](j&n), 

1", Thv prill('i;,al may al;-;n 1w a~:'l ~;:-;f'd Jlunitin> dama;'':Ts ari,.;illg 

()llt f)f til" act I)f a 1/Ii/I-DlHlla,I!!'rial agl'llt jf t1,(' iJi'illl'ipal or a mall~ 
a),..'f·riai a~rl III Hllthorizfd, rat ilin) Ill' Hppr(l\'vd t Iw act. (d' i r til!' 
JJI'i;l('ij'al wa.; nddf'.~.''; ill ! ll1ployill" tIll' :t),..'!'Ilt. S, f :-;;Jl)S -t j(lll~' i a \, 

I h :I!ld r d r !d' ti.,' :'()j'( ;~liill)l I~lrstalnllt'llt ''''Tt.illll:-;, Cf, ,..;/iI)!'Il llok 

1:); Iii/iiI nlltl- HI, 
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1flS,j ) (dock foreman \,"a~ a lnanagerial agent because 
he "performed a supel'vi~Ol'y role, managing several em­
plo\'ees." and "exel'ci~ed a con~iderable amount of au­. . 
thod t~' and di~cretion") ; l[at,'ock 'v. Jones, 750 F.2d 767 
I !lth Cir. 1984) (de facto rnanager of a branch office of 
a brokerage fil'm was 2. managerial agent even though 
l'e was only a lil'nited partnel',_ \\-as not licensed as a 
branch nlanager, and lnanaged only one of the firm's 530 
field offices): Smith 1'. Little, Brol1'n & Company, 273 
F.Supp. 870, 873 (S.D.N.Y. HHJ71, a/rd.. 396 F.2d 150 
(2rl Cit. 1~H)8, (head uf one-department of a publishing 
hOllse \nlS a lnalwgel'jal ~lgent hecHusP she W~lS "a super-
Y1SOl'Y enlp]o~'ce:' ld. at 873, en~n though she was not an 
officel' of the cnmp:;n~'. 'iel. at 871. and \vas not part of 
"lnanagenl(~nt" as such, id. at 87:t Cf, ]\1LRB t. Yc­
shi/'f( Unl/'C]'situ, 444 U.S. h72 (1~}801 

III'it. 
tall faculty lnenl­

bel'S at a uni\'(:'l'~ity \VCl'C "nlan!lg'erial" for pUl'poses of 
the National Labol' Helation~ Ad). In det(·l'mining 
w}wthel' an agept is man~\gpriaL thp courts ha\"e focused 
pn rtic111n l'ly on whet her the ag'pnt is :.: l10wed to exercise 
discretio}l, Sec .T. Ghiardi & ,J. Kircher. Plwitil'c Darn­
nf1('s La It' a J/ d P 1'(1 dieell H~7 I,~. ,O;j at 1;) I"The 
key ... in c1etel'n.ining: whether an ~lg'pnt acts in n man­
a~erial cap;lC'ity is to look at what the inrliddual is au­
thorized to do hy the pl'incipnl nnd to whether that ag(>nt 
has discretion as 10 both wlwt i~ dOlW and how it i~ 
done" I: ['toted/lq A/pit(! LVa l " ('. Po! ifir' Groin. sl'liro. 
7()7 F.2d at 1387. 

PunitiYe damages are not fayored in the lnw. hecause 
a plaintiff can be fully compen~atpd for his injuri('~ with­
out recei\:ing sueh d:lmages. 17 Yd, as the fOl'cgnin,cr di:,­
cussion sho\vs, eyen where punjtiyc d~lm:I,Q:p, a l'P con­
eel'nerl and f'c81wnr1caf ,({/Ilwr'hn' thel'pfon' i not HC'I,;t!ly 
applicable, it has heen l'ccogn iZHd th:1 tun (Inti t~' ~hou • 

11 Ind(l(lrl. punitive dama~r.";4 p'1'1H'l'n!l~' an' not H\'ailahk at all ill 
1'!lIit-; ajlHin~t j[O\'('l'nmf'ntnl ('ntiU('~, C/fulll XI If 1', Flld ('11/1­

c(rfl~, Inc .. 4G:~ t ',~, 247 (1!)H 1 J. 

http:d:lmages.17


uponof 
Ion enti to 1 i. 

t \" 

In :,un1. in a such as this, where act of the 
Iyernment i:, plainly involved and the requiremen 

~ 1~ t-:~1 therefore are satisfied, a rule that holds the 
f.' llwnt }I(m:-:ible for the consequences of the d 
crim 'natol'Y rnoti\'ations of those upon whose discretion­
~i - jud ent;:: the governn1ent relies would serve 
• pu 'o:,es of the Equal Protection Clause and ~ 1 1. 
;t d \\ ou comport with principles applied in analogous 
a ]'~ \ l:-,- 11 f the 1a \y . 

~. In contrast, the "fInal policymake conc:=pt of Pra­
}Ii'!) Ii ill would provide a wholly inappropriate vehicle to 

1 .1 . l'V';W\l' tllS questlOn. 

It mllst be recalled that the Pra; roil/iT; test rests, in 
the ('n(1. on two points: the fact that g 1983 uses the 
words "~ubjert or cause to be subjected," and the fact 
that the 1871 Congress refused to make governmental 
llntities liable for the acts of private citizens engaged 
in a riot. See supra at 7-8. "Vhatever may be said of 
the l'engt h of those points as support for the proposi­
t ion that a goYernmental entity should not be held liable 
un(ler ~ 1983 for a "constitutional tort" merely because it 
happ{~n~ to employ a tortfeasor f see supra. at 7-8 & note 
4 I, neither the words of ~ 1983 nor the rejection of the 
Shf'rman Amendmf'nt plausibly can be viewed as con­
~t it uti ng a congressional determination that the Equal 
Protect:on Clause or ~ 1981 should leave governments 
frep to eft.'ectua te employment decisions that are based on 

1" \\'C' do not 8UR'gest that there- is a close analogy bct\v('cn Hn~ 
bilit,:: of an entity for p'mitive dnmag('~ at common law and JiabiHty 
of an entity for cOnl]Unsatory damages under § 1981 and the Equal 
Prott,ctiUf1 ('lau:'\c. Because~puniti\'c damages are generally dis­
faYnn'cL OIH' would expect that the standard for awarding com­
P"rl 11':( darml.'Z'Pfl asrninst an entity under § 1981 and the Equnl 
Pr'(,t"('tinn ('Jullse would be substantially less strict than th(~ stnnd~ 
ani I' inA' pl.mitin' dnmag(ls at common law. Our point is 
that i'\'('f1 in the latter ('ont('xt. thpr(' is flO notion that an ()ntit~' 

ould hI> hf·ld n.'!'lpon bit, only for the of "final poHcymakl>rs," 



23 


t he racially discriminatory motivations of important gov­
ernn1ent officers, merely because the particular officers 
involved do not have "final policymaking authority." 

The purposes of both the Equal Protection Clause and 
~. 1981 would be far better served by the approach we 
have advocated than by application of the Praprotnik 
concept of "final policymaking authority." 

IV> Applying this approach, in the present case it is 
clear that the decisionmaking process of the Dallas Inde­
pendent School District was structured such that the 
discretionary judgment of Principal Todd was given con­
t rolling force in determining whether the School District 
\vould remove J ett from his position. This reflects the 
fact that Todd, even if he was not a "final policymaker/' 
plainly held a supervisory, indeed, a managerial t position. 
Accordingly, whether or not Superintendent Wright or 
others had reason to suspect Todd's motives,lO those mo­
tives should be imputed to the School District, and the 
District Court's finding of School District liability should 
be reinstated. 

In .fett alleged that 'Yright did haye reason to be concernf'd that 
Todd's statements might be racially moth·ated. L'nder the approach 
outlined in this brief. there if) no need to addr('~s in this cu:w nny 
of the numCl'OUS questions thnt may arise ,..'hen the plaintiff's thl'ory 
of Iiahility in a R HH~:3 cast' tunlS on allegations thnt one otlierr 
fai!pd to trnin, :'\upervisc or corrpct the ions of a .!<illhonlinnte 
olfit:(' I', ct. BUlll'(1 notes 15 and IG; City of C(wtrml'. !lan'is, r\o. 

,-11 (Pt! rHI ing ) . 
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CONCLUSION 


For the reasons stated, the decision of the Court ot 
Appeals should be reversed and the case should be re­
manded with instructions that the judgment against the 
School District on J ett's race discrimination claims be 
reinstated. 
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