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IN THE
Supreme mut of the Huited States

OcToBER TERM, 1988

Nos. 87-2084 and §8-214

NORMAN JETT,
Petitioner,
V.

DALLAS INDEPENDENT SCHOOL DISTRICT,
Respondent.

On Writs of Certiorari to the United States
Court of Appeals for the Fifth Circuit

BRIEF OF THE NATIONAL EDUCATION ASSOCIATION
AS AMICUS CURIAE IN SUPPORT OF PETITIONER

This brief amicus curiae is filed by the National Edu-
cation Association (NEA) with the consent of the par-
ties pursuant to Rule 36.2 of the Court.

STATEMENT OF INTEREST

NEA is a nationwide emplovee organization with a
current membership of some 1.9 million members, the
vast majority of whom are employved by public educa-
tional institutions. NEA operates through a network of
affilinted organizations: it has as state affiliates organ-
izations in each of the 50 States, the District of Colum-
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bia and Puerto Rico, and it has approximately 12,000
local affiliates in individual school districts, colleges and
universities throughout the United States. One of the
principal purposes of NEA and its affiliates is to pro-
tect the constitutional and statutory rights of teachers,
professors and other educational employees, including the
right to be free from racial discrimination in employ-
ment. Because the Court is being asked to decide issues
of vital importance to the effective vindication of these
rights, NEA has a substantial interest in the outcome
of this case. g

b,

g

INTRODUCTION AND SUMMARY OF ARGUMENT

At bottom, the question in this case—a question that
arises in numerous ccntexts at common law and under
many statutes and constitutional provisions—may be put
as follows: given that an employver or other entity can
act only through human agents, when is it proper, in a
case that turns on motive, to hold an emplover liable on
the basis of the impermissible motive of one of its
agents? The question arises here under the Equal Pro-
tection Clause of the Fourieenth Amendment (as en-
forced through 42 U.S.C. §1983), and under 42 U.S.C.
{1981, in the context of the removal of a public em-
plovee from his position with the school district for what
were found to have been racially discriminatory reasons.’

The thrust of our submission is that in the final analy-
sis, the answer to this question is to be found in the
substantive provisions that plaintiff seeks to enforce—
here, {1981 and the Equal Protection Clause—rather
than in the procedural provision, § 1983, that provides
the enforcement mechanism for one of plaintiff’s claims.
Thus, as we will show, the Court of Appeals proceeded

UThe jury also found that plaintiif’s removal was based in part on
his exercise of First Amendmoent rights, A< it is not clear whether
the questions on which certiorari was sought and granted indude
the First Amendment issuc, we do not address it.
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on the wrong track in taking the view that the concept
of “policymaking” developed in the line of {1983 cases
beginning with Monell v. Department of Social Services,
436 U.S. 658 (1978), and extending through City of St.
Louwis v. Praprotnik, U.S. , 108 S. Ct. 915
(1988), provides the answer to the question presented
here.

Our argument proceeds as follows: -

1. The predicate for the Court's adoption in Monell of
the “official policy” doctrine was the Court’s conclusion
that a governmental entity should not be held liable un-
der § 1983 by application of the doctrine of respondeat
superior, which would “impos[e] liability on an em-
ployer for the torts of an employee when the sole nexus
between the employer and the tort is the fact of the em-
ployer-employee relationship.” Monell, 436 U.S. at 693.
Finding that such an imposition of liability would be in-
consistent with the language and history of § 1983, the
Court fashioned the “official policy’’ requirement “to dis-
tinguish sets of the municipality from acts of cmployces
of the municipality, and thereby make clear that munici-
pal liability is limited to action for which the munici-
pality is actually vesponsible.” Pembaur v. City of Cin-
cinnati, 475 U.S. 469, 479-80 (1986) (emphasis by the
Jourty., Thus, under Monell. “recoverv from a munici-
pality is limited to acts that are, properlv speaking,
acts ‘of the municipality’—that is, acts which the munici-
pality has officially sanctioned or ordered.” Id. Sece infra
at 7-9.

2. Iiu many § 1983 cases, where the injury to the
plaintiff consists simply of the acts of certain individuals
which do not inherently involve official action of the gov-
ernmental entity, and which would inflict precisely the
same harm whether or not they were adopted or effectu-
ated in any wayv by the entity. the concept of final policy-
making authority as developed in Pembaur and Praprot-
nil may provide a necessary and appropriate analysis
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for determining whether the injury may fairly be said
to be due to an act “cf the municipality.” This is true,
for example, when the plaintiff's complaint concerns a
shooting or other such misconduet by a law enforcement
officer, as in Pembavyr, sipra, Oklahoma City v. Tuttle,
171 U.S. 808 (1985, and City of Springfield v. Kibbe,
AR0 UL, 257 (1987, Cf. City of Canton v. Harris, No.
SG-1088 (pending). See infra at 9-10.

But there is another category of cases, exemplified by
the caze at bLav, in which the actions of the individual
wrongdoers gain their power to injure the plaintiff only
becanse the government, thiough its official decision-
making processes, elects to translate those actions into
official cetion of the goveruoment. In this case, for exam-
ple, the statements, recommendations and decisions of
the varvious School Distriet agents worked a constitu-
tional injury on plaintiff Jett only because those actions
wore Lreated by the Dallas Independent School District
ax operating to terminate Jeit's status with the District
az coaen and athletie divector. Thus, this iz not a case
where "the =ole nexus between the employver and the tort
is the faet of the employer-emplovee relationship.” sec
~opraoat 3 rather, it is a case where the injury nce-
cesarily s an act of the govermmental entity, In the
language of Pembavr, the School Distriet, by treating
Jett s no Jonger 1ts coach and athletie director, has
“officially sanctioned™ his removal, and *“‘is actually re-
spon=ible" for it, Sce Jifra at 10-11.

This point is confirmed by the fact that the injury of
which Jett complains could only he remedied by an ordev
restoring him to his position—an order that could be
enteved oo oaoaiust tie Seliool District. The fact that
only the District can remedy the wrong is a sure indica-

4

con o that the wrong 1=oan act of the Distriet. See dufpe

reo croument we o advance vas not addressed in
Mo Prapeatedes or any of the other cases in which
Lo Court bos elaborated on othe “official poliey™ concept.
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And, several decisions of the Court support our view that
in circumstances such as these presented here, an act of
an agent necessarily constitutes an act of the govern-
mental entity even if the agent does not possess final
policymaking authority. See infra at 12-15.

For these reasons, the limitations on governmental
liability set out in § 1983, as construed in Monell, nec-
essarily are <atisfied in a case of this sort, because the
injury involved is inherently an action of the govern-
ment; and there accordingly is no need to determine
whether the particular individuals involved in the gov-
ernment’s decisionmaking process were ‘“policymakers.”

3. But this does not exhaust the inquiry. For § 1983
is a procedural statute, which does not provide any rights
on its own; and the question whether the plaintiff has
proved the elements of an actionable claim, including any
applicable requirement of state-of-mind, is to be an-
swered in the final analvsis not by reference to § 1983,
but by examining the substantive statutory or constitu-
tional provisions on which the suit is based—here, the
Fqual Protection Clause and § 1981, See infra at 15-16.
Because both of those provisions turn on proof of a dis-
criminatory purpose, the question becomes one of deter-
mining the circumstances in which it would effec-
tuate the purpo=es of the Equal Protection Clause an
V1081 to impute the motivation of a particular human
actor to the governmental entity.

In a case of this =ort, where the considerations that
Monell recognized as arguing against the application of
pesposdest supoior are net present, a1 strong argument
can be mude that it i= appropriate under the Fqual Pro-
tection Claure and {1981 to impute to an emplover the
motivation of ony agent who has played a “but-for” part
in the emplover’s decision, At least come members of the
Court ~ppear to have adopted that view of ¥ 1081 in
Covneral Boildipeg Coptroctors sy o0 Do NNTRVVIRRIRTRITIN Tt

1.8, 375 (1982,




6

But to vesolve this case it is sufficient to travel only a
part of the way: viz., to recognize that for the purposes
of ¥ 1981 and the Equal Protection Clause, the improper
motive of an agent should be attributed tc a govern-
mental entity when the entity’s decisionmaking process
has been so structured as to rely upon the discretion of
that agent. 1f a governmental entity creates a situation
where the discretionary judgments of a particular indi-
vidual will control the entityv’s course of action, the core
command of both § 1981 and the Equal Protection Clause
that the government not make decisions based on inten-
tional diserimination compels a holding that the govern-
mental entity is liable when it takes action on the basis
of the diseriminatorily motivated decision of that indi-
vidual, See nifra at 17-18,

This approach is consistent with the rules applied in
analogous situations, including Title VII. On the other
hand. to resolve the question by reference to the Praprot-
1k definition of ‘“‘official peliey,” and thus to construe
Y1081 and the Equal Protection Clause as leaving the
government free to effectuate the discriminatorily moti-
vated decisions of all but its “final policymakers,” would
be unfounded. See infra at 18-23,

4. Applving this approach, the judgment against the
School Distriet was propev and should be reinstated. Sce

intfra at 23,
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ARGUMENT ‘

I. In Monell v. Department of Sociai Services, 436
U.S. 658 11978, the Court overruled Monroe v. Pape,
365 U.S. 167 (1961), “insofar as it holds that local gov-
ernments are wholly immune from suit under § 1983.”
436 U.S. at 663. At the same time, the Court “uph[elld
Monroe . . . insofar as it holds that the doctrine of
respondeat superior is not a basis for rendering munici-
palities liable under § 1983 for the constitutional torts
of their employees.” Id. at 663-64 n.7.

The Court’s rejection of respondeat superior as a basis
for governmental liability * under § 1983 was predicated
on two considerations, id. at 691-94: (i) the language of
§ 1983, which extends liability only to defendants who
“subject {the plaintiff] or cause [him] to be subjected”
to a deprivation of rights, and ¢ii1 the refusal of the
1871 Congress to enact the Sherman Amendment, which
would have made local governments responsible for dam-
ages inflicted by private parties in a riot.* See also Pem-
baur v. City of Cincinnati, 475 U.S. 469, 479-81 (1986).
Reasoning from those two points* the Court held that a

2 Although Monell and subsequen* cases often speak of “mu-
nicipal” liability, the Monell doctrine applies to all governmental
bodies that are suable under § 1983, including states (when sucd
directly in cases where the Eleventh Amendment is inapplicable,
or indirectly by naming as defendant a state officer in his official
capacity, see Kentucky v. Graham, 473 U.S. 159, 166-67 and n.14
(1985)), and school boards, see Monell, 436 U.S. at 662-63. For
simplicity, we will refer to all such defendants as “governments.”

1 See id. at 666-68, 679 (opinion of the Court); id. at 706 ( Powcll,
J., concurring ).

4+ The Court~acknowledged that “the fact inayr Coneress refused
to impose vicarious liability for the wrongs of a few private citizens
does not conclusively establish that it would similarly have refused
to impose vicarious liability tor the torts of a municipality’s em-
plovees” Mondll, 426 U8, at 693 n.d7: but the Court stated that
“the inference that Congress did not intend to impose such liability
s quite strong,” id,
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governmental entity cannot be held liable under § 1983
“solely because it employs a tortfeasor—or, in other
words, a municipality cannot be held liable under § 1983
on a respondeat superior theory.” Monell, 436 U.5. at
691 remphasis by the Courti. See also id. at 692 (gov-
ernment cannot be held liable “solely on the basis of
the existence of an employer-employee relationship with
a tortfeasor”); id. at 693 (respondeat superior would
“impos|e| liability on an employer for the torts of an
emplovee when the sole nexus between the employer and
the tort is the fact of the employer-employee relation-
ship”).

Having rejected the applicability of respondeat su-
perior, the Court adopted in its place the following
standard: -

We conclude, therefore, that a local government may
not be sued under {1983 for an injury inflicted
solely by its employvees or agents. Instead, it is when
execution of a government’s policy or custom,
whether made by its lawmakers or by those whose
edicts or acts may fairly be said to represent official
policy. inflicts the injury that the government as an
entity is responsible under ¥ 1983.

[d. at 694,
A= the Court has subsequently explained:

The “official policy™ requirement was intended to
distinguish acts of the wwicipality from acts of
coplogecx ot the municipality, and thereby make
ciear thut municipal liability is limited to action for
wiieh  the  municipality s actually  responsible.
Mo reasoned that recovery frem the munieipality
2odimited to wes thot ares properly speaking, acts
cof the municipalinn”-——that is, acts which the mu-

4

Nivieanty Lo officially sanctioned or ordered.
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Pembaur, supra, 475 U.S. at 479-80 (footnote omitted)
(emphasis by the Court).” See also City of St. Louis v.
Praprotanik, U.S. ——, 108 S. Ct. 915, 933 n.3
(1988) (opinion of Brennan, J., joined by Marshall and
Blackmun, JJ.) (Mownell “did not employ the policy re-
quirement as an end in itself, but rather as a means of
determining which acts by municipal employees are prop-
erly attributed to the municipality”)."

II. The teaching of Monell can be properly applied
only by recognizing a fundamental distinction between
two categories of cases.

A. In one category are cases where the injury to the
plaintiff consists simply of the acts of certain individuals
which do not necessarily constitute an official act of the

3 The Court noted that this understanding of the “palicy” require-
ment is reflected in the fact that “[the Court’s] statement of the
conclusion [in Monell] juxtaposes the policy requirement with im-
posing liability on the basis of respondeat superior.”” Id. at 1298
n.g8.

5 In subsequent cases where the Court has been called upon te
flesh out the contours of the Moncll “policy” requirement, no opin-
ion has commanded a majority of the Court. See Oklaboma City v.
Tuttle, 471 U.S. 808 (1985); Pembawr, supra; Praprotnik, supra.
In Prapratnik, however, a majority of the Court subsecribed
to the proposition that only those officials who have *‘final policy-
making authority” may by their actions subject the government to
§ 1983 liability. Praprotnilk, 108 S. Ct. at 924 (opinion of O'Connor,
J., joined by Rehnquist, C.J., and White and Scalia, JJ.); «l. at 932
(opinion of Brennan, J., joined by Marshall and Blackmun, JJ.).
On the other hand, 1t is clear that such a policymaker need not
actually be making policy in order for the government to be held
liable-—at least not if the term “policy” is given its common mean-
ing as a rule that is “intended to control decisions in later situa-
tions.” See Pembauwr, 475 UK. at 480 (opinion of Brennan, J.,
writing for the Court on this pointi. See alsa Praprotrik, 108
S, Ctooat 932 (opinton of Brennan, J. joinced by Marshall and
Blackmun, JJ.) (government may be held hable even if the chal-
lenged actinn “[does not | vrefleet] | generally applicable "policy” as
that term is commonly understood o0 0 'y ddoat 948 «Stevens, J.,
dissenting ).
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governmental entity, and which would inflict precisely the
same injury whether or not they were adopted or ef-
feetuated in any way by the entity. Examples of such
cases are complaints about alleged misconducet by law
enforcement officers such as shootings, sce Oklahoma
City v, Tuttle, 471 U.S. 808 (1985); City of Springfield
oo Kibbe, 480 U.S. 2567 (1987), and improper inva-
sion of private property, s Pembaur, supra. Cf. City of
Canton v. Harris, No. 86-1088 (pending). In such cases,
the wrong does not depend for its existence on any act by
the government as such; a private person is fully capable
of =hooting a gun (Tuttle) or chopping down a door
(Pcmbaury, The question necessarily posed by such
case is whether the wrong inflicted by the person wield-
ing the gun or the axe should be attributed to the govern-
ment, solely because of the relationship between that per-
son and the government. In the language of Pembaur, a
shooting or the chopping down of a door is not inherently
an act tef the nmnicipality.” 475 U.S. at 478; and in
the language of Monell, such a case poses the pessibility
that the government may be held liable “solely because it
emplovs a tortfeasor,” i.e., “solely on the basis of the
existence of an employer-employee relationship with a
ortfeasor,” “when the sole nexus between the employver
and the tort iz the fact of the emplover-emplovee rela-
denship.” 458 ULS0 ar 691-93 cemphasis by the Court!.
The pequirement of Mouc/l that the plaintiff's injury be
dnke? to o vpoliey™ of the government provides a vehicle
Tor avoid: ng o uch i res lﬂ

B. But theve is 2 second category of cases, exemplified
yvothe caze at bar. in which the actions of the mdl\ idual
SRR o *‘ﬁ .t oan injury upon the plaintiff only be-

”__}{ o et thirouglh its m‘hma! decisionmaking
. .“‘((\" ] i g,'\ -é",' f;’,!;‘»’.\}"!( f}!{?\( a{{!’“!?“ ?‘Ht(} (ifig( }'f'[
- ‘?"‘ A;. ,l ‘i '1'1";:«'.‘ ‘ ,‘f-

Cexorn, e onothis care the statements, recommen-

aecisions of Principal Todd and Superin-
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tendent Wright worked a constitutional irjury on Jett
only because those actions were treated by the Dallas
Independent School District as operating to terminate
Jett’s status with the District as coach and athletic di-
rector. The injury arose only because the statements,
recommendations and decisions of Todd and Wright were
adopted as the action of the School District, in the very
real sense that they were treated by the Distriet as
operating to alter Jett’s employment relationship with
the District.”

Thus, whether or not the actions of Todd and Wright,
standing alone, would be matters for which ‘“the munici-
pality is actually responsible,” Pembaur, 475 U.S. at
479-80, the termination of Jett’s contract with the School
District is, by definition, such a matter, The School Dis-
trict, by treating Jett as no longer its coach and athletic
director, has “officially sanctioned,” id. at 480, his re-
moval from that position.

2. The fact that the injury complained of in this case
is the act of the School District, rather than merely the
act of some employee, is further confirmed by a consid-
eration of the remedies that would be required to undo
the injury. Damages for a shooting or for breaking
down a door or ransacking a room may be recovered by
way of an order against the tortfeasor in his individual
capacity; but Jett could be restored to his position as
coach and athletic director only by an order against the
School Distiict tor by an order against District officers
in their official capacities, which, under Kentucky wv.
Graham, 473 U.S. 159, 166 (19851, would be the same

TIf the School Board, as the ultimate governing bedy of the
School District, had voted to remove Todd, there could b no ques-
tion but that his removal constituted an otlicial act of the District,
In this case, where by operation of the Districet’s official rules the
decision of the Superintendent attomatically bhecame the final ace
tion of the District without the need for a vate of the Board, the
sitiation is analytically indistinguishable,
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for Monell purposes as an order against the District
itself). The fact that only the government can remedy
an injury is surely confirmation that the injury is an
“act of the municipality.”

In sum, in cases of this sort, the actions that are the
subject of the complaint are not mere actions of an in-
dividual who is proceeding on his own, but necessarily
are acts ‘“which the municipality has officially sanctioned
or ordered,” Pembaur, 475 U.S. at 480, and acts “for
which the municipality is actually responsible,” id. at
479-80. It follows that there is no need in such a case to
inquire whether the particular individuals who made the
recommerndations and decisicns upon which the munici-
pality acted were “policymakers.” Cf. Praprotnik, 108 S.
Ct. at 932 (opinion of Brennan, J., joined by Marshall and
Blackmun, JJ.} (deseribing another type of £ 1983 case
in which “the municipal policy inquiry is essentially
superfluous™).

3. We acknowledge that the foregoing analysis is not
consistent with the opinions in Praprotnik, a case which
involved an employment relationship. Sece supra note 6.
However, this line of argument was not addressed by
any of the opinions in Praprotnik. And, prior decisions
of this Court are consistent with our view that in a
proper cage, an action must be seen us the aet of a gov-
ernmental entity without regard to whether the person
formulating ‘he action was a “policymaker.”

For example, in Tinker v. Des Moines School District,
393 U.S. 503 (1969)—a case cited in Monell as an ex-
ample of governmental liability, see 436 U.S. at 663 nn.
5 & 6 topinion of the Court); id. at 711-12 (Powell, J.,
concurring i—this  Court entertained a § 1983 action
against a school district based on the actions of the school
principals, 397 U8, at 501, 510, without pausing to con-
sider wh ther the poineipals were polieymakers, Similarly,
i Llazchivood School District v Kuhlmeier, —— U.S. ——

?
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108 8. Ct. 562 (1988), the Court, in determining ‘“when
a school may refuse to lend its name and resources to the
dissemination of student expression,” id. at 570 (empha-
sis added), held that the question was to be resolved by
reference to the actions of the ‘“educators” involved, id.
at 571—in that case, the actions of one principal, id. at
571-72. Although the case did not directly present a
question of individual versus entity liability, the Court
plainly viewed the actions of the principal as the actions
of “[the] school,” without first determining whether the
prineipal was a policymaker.

So too, in Parratt v. Taylor, 451 U.S. 527 (19811, and
Hudson v, Palmer, 468 U.S. 517 (19841, the Court
viewed the deprivation of property by a state agent as
an act of the stale, without regard to whether the agent
responsible for the deprivation was a policymaker.® And,

8In Parratt, the persons allegedly responsible for the loss of the
plaintiff’s property were the Warden and Hobby Manager of a
prison, sce 451 U.S. at 530, while in Hudson the persons responsible
were simply correctional officers, see 468 ULS. at 519. The Court
held that where such agents deprive a person of property, “the
state’s action is not complete until and unless it provides or refuses
to provide a suitable postdeprivation remedy,” id. at H533. The
Court reached this result, rejeeting a proposed requirement of
predeprivation process, on the ground that “the state” had not been
in a position to provide for predeprivation process, id, at 534, Yet
the Court made it clear that the inctial deprivation itself was “at-
tributable to the State . .. [even though Jtowas] .. L beyond the
control of the State” id. at 522, quoting Parratt, 451 U8, at H41;
and the Court plainly regarded the acts of the correctional officers
as oconstituting one step in “the state’s action,” Hudson, 468 UK.
at B Sec also Poreadt, 451 TS0 at 540 “some kind of hearing is
rogriired at come time belore a State finally deprives a person of
his property rirhts™)y cemphaxis added s Hoedsop, 162 TS0 at 539
O Connor, T concurringy (“The Const'tution roguires the gorvern-
yoe ot 1L drsrives peonle of thetr praperty, to provide due nroeeas

L2
.

A T i temphasis addedy, Thoesoan hoth Doy aff and Hudson
the Conrt viewed the act of o state aeent in depriving a person of
property as an acl of the sfate, cven thougrh the agrent cat least

in Prarratty was not o policymaker; and the Court held that the
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in Wright v. Rowioke Redevelopment and Housing Au-
thority, 479 U.S 418 1987y, the Court held that tenants
of a public housing authority had a cause of action under
$1983 ugainst the Authovity for their having been
overbilled for utilitics in violation of the Brooke Amend-
ment to the Housing Act of 1983, which sets a cap on
the rent a public housing authority may charge. The
Court did not find it necessary to inquire as to whether
a “policymaker” had been responsible for the overbilling.

The reason that the Court saw no need to apply a
policymaking requirement in the cases just discussed is
evident. If a student is improperly denied the right to
attend a public school for a period of time (e.g., Tinker),
it would make no senre to require the student to prove,
as a preconditicn to obtaining an order requiring the
school district to veinstate him, that the person who sus-
pended or expelled him was a policymaker.” Similarly,
if a public housing authority receives excessive rent pay-
ments from a tenant in violation of the Brooke Amend-
ment, it cannot be that the tenant’s right to compel the
authority to disgorge the excess payments rests on
whether a policymaker was responsible for exacting the
overpayment. And., by the same token, if property is
taken by a governmental officer for the use of the gov-
ernment and just compensation is not paid, it cannot be
deprivation =o accomplished would be actionable under § 1983 if the
state failed to provide due process for its agent’s action. (The Court
huas subsequently overrived Parratt to the extent that the ease held
that a mevely negligent loss of property may constitute a “depriva-
tion.” Dancels o0 Wiilios 474 U8, 327 (19261, This casts no doubt
on Hrdson, which involved intentional destrucetion of property: nor
does 1t alfeet the portions of Par raft discussed above,)

S The sane would hod e insofar as damagcs are concerned, be-
canse there 15 Unotinne ot sarest that the generie word '‘person’
o TesD o was intendsd G boeoe o Difurcated application to municipal
coaperations dopendins on the nature of e relicf sought axainst
them. ™ oty of Koenecdor o0 Byn, 312 UL 507, 813 (1973).
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that the right to sue the government for such compensa-
tion ' rests on whether the taking was the act of a
policymaker.

There is no occasion here to enumerate or to define
with precision the various categories of cases in which
an injury can be determined to be an act cf the govern-
ment without regard to the policymaking status of the
individuals who recommended or decided upon the action
that inflicted the injury.!' For the reasons discussed, this
plainly is such a case, and the requirement of § 1983 that
the defendant must have ‘“‘subjected or caused to be sub-
jected” the plaintiff to injury has been satisfied.

ITI. But the fact that a claim may be maintained un-
der § 1983 does not answer the question whether the gov-
ernment has violated the constitutional or statutory
rights on which the plaintiff’s claim is based. Section
1983, after all, is a “procedural” provision, see Chapman
v. Houston Welfare Rights Organization, 441 U.S. 600,

10 Suits for a taking without just compensation are brought
under § 1983, See, e.g., Willinmson Planning Comm'n. v. Hamilton
Bank, 473 U.S. 172 (1985).

11 It may be observed that many of the cases under discussion,
including employment cases, invelve a relationship heiween the
plaintiff and the government that is contractual in nature. In such
a case, the concern animating Monell, i.c., that a government should
not be held liable on the basis of the tort doctrine of respondeat
superior for the “constitutional torts” of its employees, may be
beside the point. The more appropriate common law analogy may be
to contract law. If a party to a contract with an entity (govern-
mcental or otherwise) is deprived of the performance of the entity's
obligations under the contract due to some act of an agent of the
entity, the entity is to be held liakble, without any need for resert
to a concept of respondeat superior. See generally Restatement
(Second) of Contracts, §235(2) (1979) (“when performance of a
duty under a contract is due any non-performance is a breach.”) It
would not occur to anvone to suggest in such a case that the entity
should be excused from liability beeause the breach of contract was
“only” the act of an agent. Certain property relationships (e,
use of one’s property by and for the state) may lend themselves to
a similar analysis,
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617 (1979, that “does not provide any rights at all,” id.
at 618, but only provides a remedy for violations of other
foderal statutes or the Constitution. See also Oklalioma
City v. Tuttle, supra, 471 U.S. at 816 (opinion of Rehn-
quist, J.vi Baker v. McCollan, 443 1.5, 137, 144 n.3
(1979). Thus, while § 1983 “contains no state-of-mind
requirement independent of that necessary to state a vio-
lation of the underlying constitutional right,” Daniels v.
Williains, 474 U.S. 327, 329-30 (1386), “in any given
$ 1983 suit, the plaintiff must still prove a violation of
the undevlying constitutional right . ..,” id. at 330.

A. The question whether the elements of a violation,
including any reguisite state of mind, have been made
out as against a particular defendant therefore must be
answered not by reference to ¥ 1983, but by examination
of the underlying statutory or constitutional provision in-
voked. And, where the defendant is a gevernmental en-
tity that can act only through human agents, the ques-
tion whether the elements of a violation have heen made
out against the entity by virtue of the actions of partie-
ular individuals must be answered by reference to the
same statutory or constitutional source.

There is no reason to think that any single concept—
and certainly not the notion of “policymaking” as defined
in Praprotinik-——will provide a unitary rule for determin-
ing when it is appropriate to impute various actions or
states of mind of particular individuals to @ govern-
mental entity for purposes of assigning [’ability under
the many different statutory and constitutional provi-
sions that are enforceabie through ¥ 1983, In some cases,
for example, the rights at issue may not turn on ques-
tions of motivation or purposge ac all, and a kind of striet
lability may be involved.™ In other cases more complex

"= That would certainly appear to be true of regulatory statutes
such as the Brooke Amendment, discussed sepee ot T Tt we ald
also appear to be trie of procedural due process requirements, Seq
st a note &,
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elements will need to be proved, including a particular
state of mind. In some such cases there may be reason
to hold an entity responsible for the conduct or motives
of particular persons even though such conduct or mo-
tives would not be attributable to the entity under com-
mon law agency principles.” In other cases, common
law principles may provide a proper rule. And in others,
some different approach altogether may be dictated by
the particuiar statutory or constitutional provision in-
volved.

In the present case, Jett’'s YREES race discrimination
claim is based on the Equal Pt'otecflon Clause, which re-
quires a showing of discriminatory purpose, see Wash-
mgton v. Davis, 426 U.S. 229 (19761, and on § 1981,
which requires the same kind of showing, sece General
Building Contractors Ass'n v. Pennsylvania, 458 U.S.
375, 391 (1982) (“¥ 1981, like the KEqual Protection
(lause, can bec violated only by purposeful discrimina-
tion” 1. The question thus becomes one of determining the
circumstances in which the diseriminatory motivation of
an agent may render an entity liable under those two
provisions,

B. In General Building Contractors, supra, the Court
as=umed, without deciding, that the motive of any agent,
or at least any ‘“servant,” may be imputed to an em-
plover under § 1981, in accordance with common law
principles of respondeat superior. Id. at 392, 395. Jus-
tice O’Connor, joined by Justice Blackmun, suggested
even more strongly that the plaintiffs could seek to estahb-
lish “the employers’ liability under § 1981 by attempting
to prove the traditional elements of respondeat superior,”
Id. at 404 (concurring opinioni, Because respondeat su-

”("f ’Vrz(hzmsh . Labor Board, 2311 U8, 72, R0 (1940 (“The
empioyer . . . may be held to have assisted the formation of a
nnion even though the acts of the so-called agents svere not rx-
pressly authorized or might not be attributable to him on strict ap-
plication of the ritles of respondeat supcrior’),
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perior was well-established in the common law when the
Fourteenth Amendment and § 1981 were adopted, see
Oklahoma City v. Tuttle, supra, 471 U.S. at 835-38
IStevens, J., dissenting), and because the considerations
that led the Court to reject respondeat in construing
£ 1983 are not applicable here, see supra at T-15, there
i= much force to the argument that respondeat should
apply with full force in determining when the discrimi-
natory motivation of a human agent is to be attributed
to a zovernmental entity for purposes of both the Equal
Protection Clause and § 1981, |

(", To re=olve this cace. however, it is not necessary to
embrace that broaad proposition; for it is enough to rec-
oenize that if the decisionmaking process of a govern-
mental entity has been so structured as to rely on the
dizevetion of a particular agent to determine the coursze
the entity will take, the motivation that animates the
agent in exercising his diseretion must be regarded as
the endity’s motivation for purposes of f 1981 and the
IZqual Protection Clause. This rule reflects the fuct that
the motivation of an entity can only be the motivation
of =ome human agent: and it iz based on the sensible
proposition that the entity must accept responsibility
when it has created a situation in which the motivation
of a particular individual is allowed to control the en-
vz actions, In 2uch a case, the core command of both
Y1981 and the Equal Protection Clause that the govern-
nment net make deeizions based on intentional discrimina-
tion requires holding that the governmental entity is

1. 1.
1;12}‘1(‘-

1. Thisz would comport with the approach generally fol-
lowed by the courts in Title VII cases where questions
of dizcriminatory intent, quite like those presented undev
£ 1951 and the Equal Protection Clause, are raised. It
certainiy is not the law under Title VII that an emplover
= orespensible only for the diseriminatorily motivated acts

seeld .
18 Las

0 nu policymakers,”  Rather, as a general rule un-
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der Title VII, an employer is liable for the diserimina-
tory conduct of any supervisor acting within the scope of
his employment (i.e., any supervisor who is excrcising
the discretion conferred upon him to take actions affect-
ing the employment of those he supervisesi. See, c.qg.,
Hamilton v. Rodgers, 791 F.2d 439, 444 (5th Cir. 1986)
(emplover held liable under Title VII even though the
court did not regard the “policy” requirement of { 1983
as having been satisfied) ; Anderson v. Mcethodist IJran-
gelical Hospital, Inc., 464 ¥.2d 723, 725 (6th Cir. 1972)
(‘where a discharge by a person in authority at a lower
level of management is racially motivated, Title VII pro-
vides the aggrieved employee with a remedy |against the
employer]”); Mitchell v. Keith, 752 F.2d 385, 389 (9th
Cir.1, cert. denied, 472 U.S. 1028 (1985 ; Flowers v.
(’701{(’/? Walker Fo;*p, 552 F.2d 1277, 1282 «(Tth (ir.
1977); Calcote v. Texas Educational Fouwndation, 578
F.2d 95, 98 (5th Cir. 19781 ; Capaci ». Katz & 7 (\Hmﬂ
Ine., 711 F.2d 647, 660 (5th Cn 19830, cert. denied, 46t

U.S. 927 (1984)." The employer is not, however, gen-
erally liable under Title VII for the discriminatory con-
duct of an “ordinary ewmployee,” " even though it could

14 Thig general rule has been applied in all arcas of Title VIT law,
including cases of racial or sexual harassment. See, cg,, 209 CUF.
3 1604.11¢¢) (=exual harassment); DeGrace v, Runwsfeld, 614 I
796, 803 (1st Civ. 1980) (race); Henson v, City of Diundeoe, G821
RA7, 905 (11th Cir. 1982) (sex); Hall v, (Gus Const. Co., o~ w12
[.2d 1010, 1016 (8th Cir. 1988) (sex)y; Milley v, Baol of Awerien,
500 F.2d 211 (9th Cir. 1979) (sex). However, in some harassmont
cases the employer is held not to be hable hecanse the supervisor is
found to have acted - ctside the actual ov apparent seop s of the
anthority he possesses as supervisor.” Henson, supro, G882 124 at
910, Thus this Court has noted that emplovers are not “alwavs
antomatically liable for sexual harassment by their siporvisors”
Moritor Savings Bank v, Vinson, 477 U8, 57 1986 .

Vi flensan v, City of Dundec, cupra note 14 682 1700 o
also Hall v, GGus Const, Co, sipro note T4 812 F2d ot 1adh e

Al s-Chedmers Corp,, 707 1.2d 1417, 1421 «Tth Civ, 1080, ii PPN
o District of Columbia, H68 17, Sapp. 799, 804 (DO, Taxs Of

0T ‘\;\'”
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be argued that a striet application of rospondeal supcrior
would call for liability in <uch a case as well,

Also instructive in this connection is the prevailing
rule with respect to lability of an entity for punitive
damages. Although there have been a multitude of ap-
proaches, both in 1871 and today. to the question of
awarding punitive damages against an entity for the
acts of an agent, sco cLwericon Socicty of Mcchanical
Engineers, Inc. v. Hydrolevel Corp., 456 U.S. 556, 570
n.14 (19821, the majovity view, adopted in both the Re-
statement (Second) of Torts and the Restatement (Sec-
ond' of Agency, is that a principel is not liable fer
punitive damages on the basis of the acts of ereiy agent,
but is liable for such damages on the basiz of the acts of
an “agent . . . employed in a managevial capacity.” Re-
statement (Second) of Torts, £ 909%cct 19791 ; Restate-
ment (Secondy of Ageney, £ 217C e 119580, This rule
ix intended to imposge liability on a corporation or other
emplover for the actions of agents who hold “important
pesitions.” sce Restatement tSecond) of Torts, supra,
£909, Comment b:; and the concept of “managerial
azent” has thevefore bheen cpplied broodly to encompass
perscns who cleariy would not satisfy the “‘final policy-
maker™ test of Praprotuik, Sce, e.g., Protectus Aiphe
Naoo o Dac'fic Grain, 767 F.2d 1379, 1387 (9th Cir.

course, an cmployer may be held rosponsible under Title VII for
the dizcriminatory conduct of a nonsupervisory employee, or even
in some cases a non-cmplovee, if the employer ratifies or condones
the conduct, See, oo, 29 CIORD S 1sobdbod)y, cey s DoGraee
Eoopspeld, sopee note 14, oed 12d at 805 Hall, svpras thaoter,
sopras CFoGifran- tes 16 & 19,

YoThe principal may also be assessed punitive damuages arising
out of the act of a gop-managerial agent if the peincipal or a man-
agerial apront authorized, ratificd or approved the act. or i the
privcipal was reckless in emplovine the agent, See sabs etions (a0,
chooand ody oof the Yoroming Restatement sections, Cf. supra note
15 aufra nove 19,
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10851 (deck foreman was a managerial agent because
he “performed a supervizory role, managing several em-
plovees,” and “exercised a considerable amount of au-
thoritv and discretion”) ; Hatrock v. Jones, 750 F.2d 767
t9th Cir. 1984} (de facto manager of a branch office of
a brokerage firm was 2 managerial agent even though
be was only a limited pariner,_ was not licensed as a
branch manager, and managed only one of the firm’s 530
field offices): Swmith ». Littie, Brown & Company, 273
F.Supp. 870, 873 (S.D.N.Y. 19671, aff'd., 396 F.2d 150
tzd Cir. 19681 (head of one-department of a publishing
house was a managerial agent because she was “a super-
vizory emplovee,” id. at 873, even though she was not an
officer of the company, 1d. at 871, and was not part of
“management” as such, iJ. at 873. Cf. NLRB ». Ye-
shiva Unirersity, 444 U.S. 672 (1980» rall faculty mem-
bers at a university were “managerial” for purposes of
the National Labor Relations Act'. In determining
whether an agenrt is managerial, the courts have focused
particularly on whether the agent is cllowed to exercise
discretiop. See J. Ghiardi & J. Kircher, Punitire Dam-
arges Law and Practice 11987y, £24.05 at 15 "The
key . .. in determining whether an agent acts in a man-
agervial capacity is to look at what the individual ix au-
thorized to do by the principal and to whether that agent
has discretion as to both what iz done and how it i
done™ v Drotectvs Alpie Nav, v. Pacifie Grain, supra,
767 F.2d at 1387.

Punitive damages are not favored in the law. bhecause
a plaintiff can be fully compensated for his injuries with-
out receiving such damages.’™ Yet, as the foregoing diz-
cussion shows, even where punitive damuges are con-
cerned and respondeat superior thevefore iz not generally
applicable, it has been recognized that an entity should

17 Indecd, punitive damages gonerally are not available at all in
snits against covernmental entitios. Oty of Nowpart v, Faet Caon-
certs, Ine,, 403 U8, 247 (1981,
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be held liable for the wrongful conduct of those upon
whoze diseretion the entity has chosen to rely.”

In sum, in a case such as this, where an act of the
government is plainly involved and the requirements of
1 1483 therefore are satisfied, a rule that hclds the gov-
crnment yesponsible for the consequences of the dis-
criminatory motivations of those upon whose discretion-
ary judgments the government relies would best serve
the purposes of the Equal Protection Clause and § 1981,
and would comport with principles applied in analogous
areas of the law.,

2. In contrast, the “final policymaker™ concapt of Pra-
peoiinik would provide a wholly inappropriate vehicle to
recolve this question.

It must be recalled that the Pra; rotnik test rests, in
the end, on two points: the fact that £ 1983 uses the
words “subject or cause to be subjected,” and the fact
that the 1871 Congress refused to make governmental
entities liable for the acts of private citizens engaged
in a riot. See supra at 7-8. Whatever may be said of
the ztrength of those points as support for the proposi-
tion that a governmental entity should not be held liable
undev ¥ 1983 for a “censtitutional tort” merely because it
happens to employ a tortfeasor (see supra at 7-8 & note
41, neither the words of § 1983 nor the rejection of the
Sherman Amendment plausibly can be viewed as con-
stituting a congressional determination that the Egual
Protection Clause or {1981 should leave governments
free to effectuate employment decisions that are based on

" We do not suggest that therc is a close analogy between lia-
bility of an entity for punitive damages at common law and liability
of an entity for eompensatory damages under § 1981 and the Equal
Protection Clause, Because.punitive damages are generally dis-
favored. one would expect that the standard for awarding com-
pensatory damages against an entity under § 1981 and the Equal
Pratection Clause would be substantially less strict than the stand-
ard for awarding punitive damages at common law. Qur point is
that even in the latter context, there is no notion that an entity
should he held responsible only for the acts of “final policymakers.”

ot B A
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the racially diseriminatory motivations of important gov-
ernment officers, merely because the particular officers
invoived do not have “final policymaking authority.”

The purposes of both the Equal Protection Clause and
{1981 would be far better served by the approach we
have advocated than by application of the Praprotnik
concept of ‘“final policymaking authority.”

IV. Applying this approach, in the present case it is
clear that the decisionmaking process of the Dallas Inde-
pendent School Distriet was struectured such that the
discretionary judgment of Principal Todd was given con-
trolling force in determining whether the School District
would remove Jett from his position. This reflects the
fact that Todd, even if he was not a “final policymaker,”
plainly held a supervisory, indeed, a managerial, position.
Accordingly, whether or not Superintendent Wright or
others had reason to suspect Todd’s motives,” those mo-
tives should be imputed to the School Distriet, and the
District Court’s finding of School District liability should
be reinstated.

12 Jett alleged that Wright did have reason to be concerned that
Todd's statements might be racially motivated. Under the approach
outlined in this brief, there is no neced to address in this case any
of the numerous questions that may arise when the plaintiff’s theory
of liability in a § 1983 case turns on allegations that onc officer
fatled to train, supervise or correct the actions of a subordinate
otficer. Of, supra notes 15 and 16, City of Canton v. Harris, No.
#6-1088 (pending),
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CONCLUSION

For the reasons stated, the decision of the Court of
Appeals should be reversed and the case should be re-
manded with instructions that the judgment against the
School District on Jett’s race discrimination claims be
reinstated.
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