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QUESTIONS P

1. Must a local government employee who claims jeb
1 ﬁaamﬂm‘ ;@mm@mm serimina-

ial “policy or custom” to recover
oyer under 2Us Gg § 19817

2. Was the Fifth Circuit’s decision, that a local govern-
ment could be liable for damages under 42 U.S.C. § 1981 and
§19@Mme£memple e transfer decision made by a
non-policymaker, who was not following official policy or
custom, contrary to the recent decision of City of St. Louis
v. Praprotuik, _ U.S. , 108 8. Ct. 915, 99 L.Ed.2d
107 (198817
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"In The
SUPREME COURT OF THE UNITED STATES
October Term, 1988

No. 87-2084
No. 88-214

NORMAN JETT,
Petitioner,
v.
DALLAS INDEPENDENT SCHOOL DISTRICT.
Respondent.

ON WRIT OF CERTIORARI TO THE
UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

BRIEF OF PETITIONER

OPINIONS BELOW

The initial Court of Appeals opinion is reported at 798
F.2d 748, and is reprinted in the Appendix to the Petition
for Writ of Certiorari (“Pet. App.”), at 1A-32A. The Fifth
Circuit's order on rehearing, supplementing its initial opi-
nion, is reported at 837 F.2d 1244, and is reprinted at Pet.
App. 38A-44A. The opinion of the United States District
Court for the Northern District of Texas, Dallas Division, is
unreported and is printed at Pet. App. 45A-63A.




smem. Norman Jett My ﬁieﬂ kis
orari on June 21, 1888, and the m Iademdeﬁt
Distriet tmly fﬂed ita mmtm on July 21,
risdiction pursuant to 28 US.C. §

%SSiSTITUTIQNAL PROVISIONS AND STATUTES
following statutes and constitutional provisions are

involved in this case:

Ehmad States Constitution
hirteenth Amendment

- F@M&h Amendment
(Sections 1 and §)

- Fifteenth Amendment

United States Code

18 US.C. § 241; 18 U.S.C. § 242; 28 U.8.C. § 13831;
28 U.S.C. §1868,42U, C§1081;42U8.C. § :
42 U.S.C. § 1888;

Revised Statutes (1874)
Sections 5806, 5507 and 5508

Statutes
Civil Rights Act of April 8, 1888 (c. 31, 14 Stat. 27),
the “Civil Rights Act of 1886."

Civil Rights Act of May 31, 1870 (c. 114, 18 Stat.
140), the “Enforcement Act of 1870."

Civil Rights Act of April 20, 1871 (e. 114, 17 Stat.
18), the “Ku Klux Klan Aect of 1871."

The sbove-cited constitutional provisions and statutes

are reprinted in full in the Joint Appendix (hereafter “Jt.

App."l.




Sechool mm:.msmmamemmnmm
was a bitter one, and it deeply affected Frederick Todd, who
had served as South Oak CHIf prineipal since 19785,

Despite the team's great sueccess, Todd had not been
totally satisfied with Jett. On m&nﬁ secasions Todd had
urged Jett to recruit promising middie sebaol athletes, but
the practice was forbidden by DISD regulations, and Jett
had refused. Jett's comments to the local aewspapeu -
that many of his players could not meet new academic stan-
dards for college athietes — also rankled Todd.

Todd recommends Jett's removal
Immediately following the Plano loss, Todd criticized Jett
for failing to follow the “game plan.” He also quizzed Jett
about an absurd rumor that Jett had been bribed to “throw
the game.” Soon afterward he gave Jett an unsatisfactory
teacher evaluation, the first in Jett's twenty-six years with

8




" high school stbiotes, &
plan” in tha Piaae mss Tr. 77-79, 86-80,
m@-m. 17&1?& 204, 207.

The jury would later find that Todd was motivated by
Jett's race and by Jett's exercise af First Amendment
rights, and that the stated reasons pretextual. Jt.

p. 38-88, 42-44. These ﬁnﬁiﬁga were upheld by the Fifth
Cireuit and are no longer in dispute. Pet.App. 14A-20A.

DISD po§ieies and practices
Under DISD practices Jett's remva! &s ath!aﬁc director/
head coach was treated as a “reassignment”. No loss in
salary was contemplsted. And, while the DISD Board of
Tmsteas bad approved written policies to deal with teacher
assignments, it had promulgated nome concerning
remi@mnt of coaches and athletic directors. Jt. Ap.

DISD Superintendent Linus Wright described transfers
of athletic directors and coaches as occupying & “gray area,”
where matters were left up to him and his subordinates, and
Wright had instituted “practices” to deal with such
transfers. Jt. App. 68, 70. He could appoint a panel to hear
the matter and make a recommendation, or there could be
an informal hearing before him. Jt. App. 69. In either event
Wright made the final ruling, and there was no appeal from
his decision to transfer an athletic director or coach. Jt.
App. 65, 68-70.

Superintendent Wright
upholds Todd's decision
Following the March 15 meeting with Todd, Jett met with
Kincaide. Tr. 21. Kincaide told Jett that, since he had
received nothing in writing, he should return to the school
However, as Jett was leaving Kincaide's office, he met

4




g ¢i 'right ssid th ’ *
fidence in Jett aaé that he would ﬂné him amhar
Jt é?p‘ n“?ga

Ob 4584 25, lmt Wﬁght Q@ﬁ?m 8 moetin

~ coach. Jt | ‘73,

The jury fowd that Wmm‘a decision was “based wholly
on Todd's recommendation without any indmdent in-
vestigation.” Jt. Agg‘ 41, 46 Althaash there is evidend
tions, Kincaide & nﬂg diﬁ mt éo t&is once he learned
that Jett had met with Wright and Santillo. Tr. 620
Santillo testified that no investigation was in fact emaa
ducted. Jt. App. 77.

There was evidence from which the jury could conclude
that Wright simply resolved the conflict in favor of the
prineipal and that he made no attempt to decide if there was
any truth to the allegation of racial diserimination. Jt. App.
68.

The Aftermath

Jett was reassigned to the Business Magnet High School
because, he was told, it was the only position available. Tr.
279-280. Jett was undergoing a grest deal of emotional
stress, and the Business Magnet principal suggested that
Jett take some time off. Tr. 201-292. When Saatillo learned
of this, he sent a letter to Jett expressing “disappointment”
at Jett's attendance. Tr. 202-283.

When Jett received the letter, he went to Santillo, who

6




agam tmk him to Wrig&st‘. This time Wright tald Jett that
he would be “considered” for any head coaching positions
that might come op@a Tr. 288-284, 4374&8

On May 5, 1888, Santillo wrote Jett a letter and told him
he was being placed on the “unassigned personnel” budget
and that he had been assigned to the security department.
While Jett should not expect to be able to remain in the
department next year, Santillo said, Jett could “pursue”
any available posivion for which he was certified. Further, if
Jett was not recommended for a coaching position, he would
be assigned as & classroom tescher. Jett decided that
Wright did not intend to keep his promise to give him the
next available head coaching job. and filed suit. Tr. 359,
371-372.

Subsequently, a head coaching job did open up at Madison
High School; however, Jett was not contacted regarding
that position, apparently because he had filed suit. Tr.
317-819, 452, 621-622.

On or about August 4, 1983, Jett received notice that he
had been assigned to Thomas Jefferson High School as
freshman football/track coach. Tr. 305-308. Jett resigned
rather than accept this humiliating demotion. Tr. 307-311.

The remaining issues

Jett claimed several civil rights violations, only three of
which are still before the Court.! First he alleged that the
decision to transfer him because of his newspaper
statements violated his First Amendment rights, and gave
rise to a cause of action under 42 U.8.C. § 1883. Next he
claimed that the decision to transfer him because he was
white violated his Fourteenth Amendment equal protection
right, again giving rise to a Section 1983 claim. With regard
to the racially motivated transfer, Jett also claimed a viola-
tion of 42 U.8.C. § 1981.

Todd's liability under all three tlieories has been
established. At issue here is only the liability of DISD.

' See Pet. App. 7-8 for the disposition of the other claims.



http:demotion.Tr

forerunner of Section 19! mmé b? the nd

the mim- sututs to imm Section |

and the 1866 Cemesaioml de&cm m« tm Gw
passed this statute to secure a set of specific rights to t&%
newly freed slaves. These rights were enumerated in the
statute and, in the legal thinking of the day, were seen as
“fundamental” or “natural” g'igkts

When the 1871 Congress drafted Section 1983, it modeled
it after & 2 of the 1&6 Act. It made an immt ehmge in
wording, however. Instead of the specifi f1
tal rights” secured by the 1868 s%&tixsa.
secured “any rights, privileges, or immunities mureé by
the Constitution.” Ultimately this language was held not to
cover the “fundamental rights” protected by the 1868 Act.
Thus the 1871 Congress did not inmd to amend Section
1981.

The proper way to construe Section 1981 is by reading
the history and language of that statute, not Section 1983.

7




Iﬁ a%!m , WE mnst uk hmr Seg x would be con-

stom”™ requirem imt? To answer this, wo must
ijmmmsmecammm&mga
“poliey or eustom” requirement in Section 1888, A review of
Mm&mv&&tmmmmm pe!acyor

?hm mw mvﬁemammaﬁnq&irym&o
the 1&8$lvﬂE§gB§Ac§.hMthe “erucial terms” of Sec-
e directly from § 2 of the 1868 Act. Does that

ongress intended to include a “policy or

sause of this it's
had & “policy or custom” require-

unﬁkely that

ment in mind in 3&&

Yet, even if we assume thst § 2 of the 1888 Act somehow
does embody a “policy or custom” requirement, that doesn't
mean that a similar requirement appeers in § 1.

Of course, the language of § 1 is totally difierent from § 2,
and Section 1981 comes from § 1 of the 1888 Aect, not § 2.
Moreover, the “crucial terms” in § 2 are highly restrictive.
Because this restrictive language was not placed in § 1, nor
in anyWMofthelMAetsﬂdebm§&ithﬁem
that Congress did not intend to impose the language-
specific “poliey or custom” requirement on § 1, and hence on
the modera Section 1881.

Once we conclude Congress did not intend to impose a

“policy or eustem" requirement on Section 1881, we turn to
the task of determining just what Congress did intend. As it
turns out, there iz no clear indication of Congressional in-
tent that pertains to our problem. Under these cir-
cumstances there are two routes we can take. Both lead to
the same place.

The first alternative is to read Section 1981 in the light of
the common law principles that were widely known in 1866.
This is the approach that the Court took in the Section 1983
immunity cases. The prevalent legal doctrine in the middie
of the 18th Century turns out to be responde

8
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tors whieh tﬁe Gw auié m o 3

wmy' unde:  stands 1. Again the rule of
mamei W ﬁts mm;m w m |

MM of its broad i&am a n argus
pass almost any kind of gnvmt
eamsgsted right& aad there is no dmgu tka ﬁas mpe of
Section 1881 liability will become unmanageabl

Finslly, we turn to the second Qu l’rmnted* As
framed, the Question answers itself at least insofar as Sec-
tion 1983 is concerned. Obv@%sly we can't satisfy the

“policy or custom” requirement unless Wright was a
polieymaker with regard to transfers of coaches. That's ex-
actly what Pembaur says bt:t. then again, that's exactly
what the Fifth Circuit said in our case.

Analyzing the facts of our case in the lig&t of Pembaur
and Praprotnik, we ask first where applicable state law
places the policymaking role. Our m@xiry is necessarily
brief. Texas mwm don't say whether school district
superintendents can or cannot make policy. Nor does our
record contain any direct evidence as to whether the DISD
school board sctually made such a delegation to Superinten-

¢




dent Wrightg mm:g!; that fact can be inferred. The lack of

tried wmmms Obviously, thiayartoﬁhemmm
be retried, hopefully after further clarification of the “policy
or custom” requirement.




| A m g@%rmem emgigygg ggg 5@

erin il ”Me?
em &@mmm&empisy@ m@uss
§ 1981.

A. The “policy or custon mant arose

492 (1961), the Gmﬂ held th&t " V
under “eolor of law"” when they invaded and ranss
home without & search warrant. They were there
under 42 U.S.C. § 1088, 386 U 8., et 171-187. Thoir ﬁmaieim
employer, however, was not liable, since C 3
int&ad to i&eludo amiﬁpﬁﬁa among the “persor a“ lisble
etion . 866 U.S., at 187-192.
holdinge were M on the Court’s reading
grassios ent. Section 1883 “came onto the books
i ofthe Kn mux A@te& Awﬂm. 1871.17 sm 18,

365 U.S.. at 171, end the Court relied on the 1371 Congres:
sional debates to mﬁm its ho!@ing that policemer

municipal emplayer. m U.S., at 171-188.

The Monroe court also examined the 1871 debates with
regard to its second holding, i.e., that the City of Chicago
was not & “person” liable under § 1983. There the Court
focused on the debates over § 8 of the 1871 statute’rather
than § 1. At issue was the amendment proposed by
Representative Sherman which would have imposed liabili-

ty upon “the eounty, city, or parish” in which certain violent
acts occurred. 3858 U.S,, at 180 n. 41. The Sherman Amend-
ment was defeated, and the Monroe Court concluded that

"Now 42 U.8.C. § 19866.
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S1of t‘h‘ atkil@l.
&mMymM&&mguwgaf Son
; 88,08 8. Ct. 3018, 86 L.Ed 24 611 (1978), the

mdndﬁ ﬁm it m
did intend for municipalities and other local govmem
units to be included among those person: to whom § 1983
applies.” 436 U.S., at 690 (empbuis in original).
2. Origin of the “poliey or
custom™ requirement
In Part II of Monell the Court began to define the newly
recognized governmental liability. First it held that “a
munieipaﬁsy cannot be held liable uader § 1983 on a
ondeat superior theory.” 486 U.S., at €81. It then for-
mulateé the standard by which local goments couid be
held lisble —the now familiar “policy or custom” require-
ment. /d., at 684-685. The Sherman Amendment debates,
crucisl to Part I of Monell wmaﬂﬁupono@ymwin
Part II, to bolster the rejection of respondect superior. 438
U.S. at 691 n. 57. They played no role in farma&aﬁng the
“poliey or custom” requirement. Instead, thmughout Part 11
of Monell the Gom relied exclusively on “the language of §
1983 as originally passed,” i.e., §1@ftheKuKlusman Act
of 1871, which read as follows:

(A ny person who, under color of any law, statute,
ordinance, regulation, custom, or usage of any
State, shall subject, or cause to be subjected. ..

436 U.S., at 691 (emphasis the Court’s). The Court wrote
that this language “imposes liability on a government that,
under color of some official policy, ‘causes’ an employee to
violate another's constitutional rights.” 436 U.8., at 682.

In City of St. Louie v. Praprotnik, 108 8.Ct. 915, (1988),
the Court again emphasized this language. There it wrote
that “the crucial terms of the statute are those that provide
for liability when a government ‘subjects [a person), or
cauges [that person] to be subjected,’ to a deprivation of con-
stitutional rights.” 108 S.Ct. at 923 (plurality). Thus, the
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Court has twice emphasized the phrase “subject or cause to
be subjected” and, understs é&b&yg tma has led lower
cem&eéeeusmm phrase as the source of the “poliey or

stom” requirement. See, e.g., Willioms v. Butler, No.
@-mm%. 83-2641, IWWLIWMC&@.MM 21,
1988} (en banel® Yet the Court has never said that this
language alone comprises the “crucial terms” giving rise to
the policy or custom requirement and, upon examination, it
appears that the phrase “color of law, statute. ordinance,
regulation, custom, or usage” also plays & role.

Apparently the Court reads section 1888 guite literally.
The “person” is the local government; the @W “under
coler of any law, statute, ord’'nance, regulation, custom or
usage” meuns pursuant to “policy or esmam and the
phrase “subject or cause to be subjected” requires a causal
relationship between this “policy or cm on the one
hand and the constitutional deprivation on the other. Cf. Ci-
ty of Oklahoma City v. Tuttle, 471 U.S. 808, 818, 105 S.Ct.
2427, 2438 (1%5)(‘%& lmmga%raekstbelmw of the
statute.”), and Pembaur v. City of Cincinnati 108 S.Ct.
1292, 1289, n. 10, 89 L.Ed. 24 462 (1888).

Thus the phrase “under color of any law, statute. or-
dinance, regulation, custom or usage” is, if anything, more
“crueial” to the “policy or custom” requirement than the
“subject or cause to be subjected” langusge. Unfortunately,
this “color of law” language has been given other meanings

* Om remand from, City of Little Rock v. Willigms, 108 8, Ct. 1102 (1888),
vacating, Williams v. Butler, 802 F.2d 208 (8th Cir. 1888) (en bane), on
remend from, City o) Little Rock v. Williame, 478 U.S. 1105, 108 8.C¢
1808, 88 L.Ed.2d 909 (1988), vacating, Williams v. Butler, 762 F.24 78
{8th Cir. 1888) (en bane), aff"g. 746 F.2d 431 (Bth Cir. 18841
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in other contexts. This may be why the Court coined the
phrase “policy or custom”, as opposed to quoting the actual
language of the statute. This perhaps may also be why,
when discussing the actual language of the statute, the
Court has emphasized the phrase “subject or cause to be
subject

B. Section 1883 did not amend Section 1881

1. Section 1981 was not passed by the 42nd
Congress, but by an earlier Congress.

In Runyon v. McCrary, 427 U.S. 160, 168, 96 S.Ct. 2888, 49
L.Ed.2d 415 (1976), the Court held that Section 1981
originated a3 § 1 of the Civil Rights Act of April 9, 1866, c.
31, 14 Stat 27. The Runyon dissent, however, argued that
Section 1881 originated with § 16 of the Enforcement Act of
May 31, 1870, c. 114, 18 Stat 144. 427 U.S., at 195 (White, J
dissenting). While the court is presently rmnsidemg
Runyon,® the fina! resolution of that controversy can make
no difference here. Regardless of whether Section 1981

¢ In Section 1983 cases the phrase “color of any law, statute, ordinance,
regulation, custom. or usage” “has consistently been treated as the
same thing as state action requir+d by the Fourteenth Amendment.”
[nited States v. Price, 393 U.S. 787. 7% n. 7, 86 8.Cs. 1152, 16 L.Ed.2d
267 (1980). See also. N.C.A.A. v. Tarkanian. 100 S.Ct. 454, n.4 (1888), and
cases there cited. Cf. Adickes v. S. H. Kress Co., 398 U.8. 144, 166-187,
80 §.Ct. 1586, 2 L.Ed. 142 (1970). Compare these cases with Monroe,
where it was argued that the Chicago policemen could not have acted
under “color of law" since their actions in invading and ransacking the
home were contrary to local law. 386 U.S., at 172. The Court rejected
this argument. holding that “{m}isuse of power, possessed by virtuve of
state law and made possible only because the wrongdoer is elothed with
the suthority of state law, is action taken ‘under color of state law.' "
385 U.S., at 184, quoting United States v. Classic, 313 U.S. 299, 326, 61
§.Ct. 1081, 85 L.Ed, 1368 (1841). Thus. because the Chicago policemen
misused the power given them by state law, they acted “under color of
law.” Yet. under Monell these same policemen, almost certainly, would
not have been acting pursuant to their employer's “policy or custom.”
Cf. Praprotnik. 108 5.Ct., at 948 r. 19 (Stevens, J.. dissenting’.

' Cf. Pembaur, 108 §.Ct.. at 1302 n.1 (Stevens, J., concurring).

* See Patterson v. McLean Credit Union. 108 S.Ct. 1419 (1988, per
curiam.
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originated with the 39th Congress in 1868, or with the 4lst
Congress in 1870, the fact mains th&tmhaa the 42nd Con-
gress passed the Ku Klux Klan Act in 1871, Section 1881
was already, to use the words of Monroe, “on the M&

2. Absent clear historicsl evidence, one

custom" mqammt on Section 1981.

In our case, the Court of Appeals rmmd that “in 1871
when Congress enacted what is now codified as section
1983, which was five vears after it had enacted the statute
that became section 1981, Congress did not intend
municipalities to be held liable for constitutional torts com-
mitted by its employees in the absence of official municipal
policy.” 788 F.2d. at 762, Pet. App. 26A. &ppamﬂy the
Fifth Cireuit concluded that, when Congress passed the Ku
Klux Klan Act in 1871, it intended to modify Swtiaa 19881 by
imposing a “poliey or custom” requirement on the already
existing statute. Since Section 1981 was already “on the
books” this argument raises all the difficult problems of

“repeal by implication.” Generally “repeals by implication
are not favored,™ and the Court has uniformly rejected
them in other cases involving Reconstruction era civil
rights statutes.

In Jones v. Alfred H. Meyer, Co., 382 U.S.-409, 88 8.Ct.
2186, 20 L.Ed.2d 1189 (1968), the Court considered whether
42 US.C. § 1982, which prohibits discrimination in the sale
of housing, applies to private parties. Section 1982
originated with § 1 of the Civil Rights Aect of 18886, ¢. 31, 14
Stat 27, and it was re-enacted four years later by § 18 of the
Enforcement Act of May 31, 1870, . 114, 16 Stat 141, 3982
U.S., at 423. In the interval between the two statutes, the
States ratified the 14th Amendment which is, of course,
limited to “state action.” It was argued in Jones that, by re-
enacting the 1866 Act as part of the 1870 Act, Congress

* Posadas v. National City Bank, 298 U.8. 487, 503, 58 8.Ct. 349, 80 L.Ed.
361 (1988) I'nited States v. Headerson, 78 U.S. €52, 585858, 11 Wall
852, 20 L.Ed.2d 235 (1870); and annotation at 4 L.R.A. 308.
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meant Lo incorporate a “state setion”™ irement into the
statute . 382 U.8.. at 436. The m

Citing the abaem et

exempt priw.ta liscrimination fre the tioa of the
Civil Rights Act of 1868 . m U.S., at 437.
In United States v. Mosiey, 238 U 8. 583. 386-38 . 36 8.Ct.

904, 59 L.Ed. 1365 {19151 two Oklahoma election judges
were eharm with eonspiring not ts count votes in a Con-
rressional election. The chi ye was br ight under § 6 of the
Afet @f May 81, 1870, which made it a erime for two or more

persons to conspire “to injm, oppress, threaten, or in-
timidate any citizen with intent to prevent or hinder his
free exercise and enjoyment of any right or privilege
granted or secured to him by the Constitution or laws of the
United States.™

Here, unlike Jomes, there was abundant historical
evidence that Congress Aad intended to repeal § 6 of the
1870 Act, at least insofar as it applied to voting. In 1884 Con-
gress had passed “An Act to repeal all statutes relating to
supervisors of elections. . ." 8 Stat. st L. 38, ch. 25, Comp.
Stat 1918, § 1015. At one stmk@ it synemﬁeany repealed
every federal statute which expressly cealt with voting.
The list of repealed statutes imhaéeﬂ § 4 of the 1870 Act,
which made it a crime to use “force, bribery, threats, in-
timidation, or other unlawful means [to] hinder, delay, pre-
vent, or obstruct ... any citizen” from voting or qualifying to

* 16 Stat 141. § 6, later R. 8. § 55808. By the time of AMosley this section
had become § 19 of the Criminal Code of March 4, 1909, ¢. 321, 35 Stat.
at L. 1082. It's now 18 U.S.C. § 241. See. genevelly. United States v

Williame<. 341 U.8. 70, 83. 71 8.Ct. 581, 85 L.Ed. 788 (1951,




vote.® See Mosley, 238 U.S. at 389 (Lamar, 3»; mm;ingk
United Smﬁ v. Gradwelil 248 U.S. ‘?ﬁ, 483-484, 37 8.Ct
407, 61 L.Ed. 807 (1917 and United States v, Claasic

intent to exclude all aspects of voting £ ‘

the ecivil rights laws. 288 U.S '
manifestation of hgis&stive intmt, m Hns&g Gmm eon-
cluded that § 6 had not been repealed or narrowed by the
1894 statute. It thus permitted the election judges to be pro-
secuted.

As a final example, we turn to Lynch v. Household
Fingnce Corp., %BU.S 538, 92 8.Ct. 1118, 31 L.Ed.2d 424
(1972} where the Cmm coasiﬁ@reﬂ the My af %ﬁésu?s .8
at 543. That mtﬁte gives fa&&a& conrts jurisdiction
“any civil action” to redress a deprivation of eivﬂ rixhta, and
it contsins no mmt»inmm‘mmy requirem
generally, Lynch, 408 U.S,, at 548 n. 7, ;nf.i Chepmean
Houston Welfare Rights Organization, 441 US. emm 99
8.Ct. 1808, 60 I.;.Ed&d §08 (mss. In 1875 Congres 3 passed
the forerunner of 28 U.8.C. § 1381 which, mmgmm
gave federal courts general jurisdiction over all civil suits
“arising under the Constitution and laws cf the United
St&tes. 406 U.S. at B46. That statute originally
minimum jurisdictional limit of $500, which was periodically
increased until it had reached $10,000 at the time of Lynch.
405 U.S., at 546 n. 12.*

Early cases construed these statutes by distinguishing
between “personal rights” and “property rights”. Suits to
redress deprivations of “personal rights” were covered by
the 1871 Ku Klux Klan Act . Actions involving “property
rights”, on the other hand, were deemed to arise under the

* In the Revised Statutes, §§ 4 and 6 of the 1870 Act were placed in Title
70. Chapter Seven, entitled “Crimes Against the Elective Franchise
and Civil Rights of Citizens.” Thus, § 4 of the 1870 statute became R.S.
§ 5608, while § 8 became R.S. § 5508, See Revisor's Notes to ch. 7 of
Hevised Statutes.

** The amount in controversy requirement was deleted in 1980. Pub. L.
$6-486, § 2 (a), 94 Stat 2846,
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1875 federal question swmte; and thus hed to mest its
amount-in-controvesy requirement. 406 U.S., at 046-54
The Lynch Court overruled thm cases. The two mtat,es
were independent, and the 1871 statute msm suits to
redress deprivations of “any rights, privileges
munities secured by the Constitution,” imiuémg pmperty
rights.” To hold otherwise, one would have to reason that,
when it enacted the 1870 statute, Congress “iatenéed to
narrow the scope of a pmviaéea yasssd E@ar years earlier as
part of major civil righ zislation.” 408 U.S., at 548. The
Court, citing the prohibition amst repeals by implication,
“refusied] to pare down § 1343(3) jurisdiction.” 405 U.S., at
548.

Finally, the Court has generally refused to conclude that
modern civil rights statutes have narrowed the scope of the
Reconstruction era statutes. See, Great American Federal
Savings & Loan Ass'n v. Novotny, 442 U.S. 866, 877, 99
8.Ct. 2345, 2351, 60 L.Ed.2d 9567 (1979), and Id. 442U .S,, at
391 (White, J., dissenting). See also, Sanders v. Dobbs
Houses, Inc., 431 F.2d 1007, 1100 (Gth Ck 1971), and Waters
v. Wisconsin Steel Works of International Harvestor Com-
pany. 427 F.2d 4786, 484 (Tth Cir. 1970) csrt. densed, 400 U.S.
911 (1870,

These principles apply to our case. We cannot assume
that the 42nd Congress made a silent decision to impose a
“policy or custom” requirement onto Section 1981 when it
enacted Section 1883. To conclude that Section 1983
somehow amended Section 1981, we must have clear
historical evidence. The historical evidence that does exist,
however, points in the opposite direction.

3. Congress did not intend for Section 1983
to amend Section 1981.

The Fifth Circuit concluded in our case that “Congress
did not intend to impose different types of liability on a
municipality based on the particular ‘federal’ wrong
asserted.” Pet. App. 20A. However, even if that were so it
would not justify a repeal by implication which, as we have
seen, requires strong evidence of an affirmative intent to
repeal. Even so, the Fifth Circuit's reading of Congressional
intent is probably wrong. There's evidence that the rights
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secured by the 1866 Act were viewed quite differently from
the rigms mm by t;m 13?1 Ae& and that the two statutes

passed ¢ different needs. And while the viaﬁs
inmlved m not hsm swﬂd as visble legsl theories
they do reveal the intent of those that held them. Cf
Monell 456 U.S«a &t §78.

As the 1886 d@him make eiaar th@ Givii Rights Act of
newly freed siave& Cong. Cﬁebe. m wa; 15% Sess., 41
(remarks of Rep. Sherman), 474-475 m ?mhaﬂi 804
(Sen. Hamré) Thm rigkt& were regarded as “fundame
tal” or “inslienable
bull), 1118-1115 mep Wilsonl. Tha idea h&d beea

shington, on cireuit, in Corfield v Cerge
Wash. C.C. m 6 Fed. Cas. 546, 551-852 (1828), and Ssm%er
Trumbull read from that opinion on the seaats floor. Cong.
Globe, 39th Cong., 1st Sess., 4‘?& See, genevolly, United
States v. Morris, 125 F. 822, 325-328 (E.D. é.rh 1909), and
cases there cited, See aleso, Jm& 392 U.S.. at 441, 485, 468,

Section 1 of the statute, as originally introduced, read as
follows:

There shall be no discrimination in civil rights or
immunities among the inhabitants of any State or
Territory of the United States on aceount of race,
color or previous condition of slavery; but the in-
habitants of every race and color, without regard
to any previous condition of slavery or involun-
tary servitude, except as punishment for erime . ..
shall have the same right to make and enforce con-
tracts, to sue, be parties, and give evidence, to in-
herit, purchase, lease, sell, hold, and convey real
and personal property, and ta the full and equal
benefit of all laws and proceedings for the security
of persons and property. md shall be subject to
like punishment, pains, and penalties, and to none
other, any law, statute, ordinance, regulation, or
custom to the contrary notwithstanding.

Cong. Globe, 39th Cong., 1st sess., 211 (emphasis added).
During the ensuing debate questions were raised concern-
ing the scope of the phrase “civil rights and immunities.”
The Act’s proponents insisted that this language referred
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to “fundamental rights.” Opponents. however, feared it
might also encompass “political rights”. including the right
to vete.

Thus, after Sen. Trumbull had equated “civil rights and
immunities” with “fundamental rights™, Jd., 474-475, the
following exchange took place:

MR. McDOUGALL: ... Do I understand that it is
not designed to involve the question of political
rights?

MR. TRUMBULL: This bill has nothing to do with
the political rights or status of parties. It is confin-
ed exclusively to their civil rights such as apper-
tain to every free man.

Id., 476. Opponents were not convinced by Senator Trum-
bull's assurances, however. Senator Saulsbury drew the
distinction between “rights which we derive from nature”
and “rights which we derive from government.” /d, 477. He
went on to note that “[t]he right to vote is not a natural
right.” Jd, 478. He then read the “civil rights and im-
munities” language and remarked that “the question is not
what [Sen. Trumbull] means but what the courts will say the
law means.” Id., 478. See also, Id, 1117, 1151.

Eventually there was a compromise. On the eve of final
passage, the bill was amended to delete the reference to
“eivil rights or immunities”. Id, 1387-1388. See also,
General Bldg. Contractors Ass'n v. Pennsylvanie, 458 U.S.
375, 388 n. 15, 102 8.Ct. 8141, 3149, 78 L.Ed.2d 835 (1862).
This left § 1 as protecting a specific list of enumerated
rights, which Congress viewed as “natural rights.”

Five years later, when Congress drafted § 1 of the Ku
Klux Klan Act, it modeled it after § 2 of the 1866 Act,"
which read as follows:

Thet any person who, under color of any law,
statute, ordinance, regulation, or custom, shall
subject or cause to be subjected, any inhabitant of
any State or Territory to the deprivation of eny
right secured by this act . . . shall be deemed guil-
ty of & misdemeanor . . .

'* See Lymch, 405 U.S., at 545.
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http:uadenW.Dd

. While ﬁm—a was Ww tﬁz ﬁm %km words
meant, their meaning was ultimate quote

Senator Saulsbury, by “what the will s ? Int

Slaughter-House Cases, 83 U.S. %W m*w; ;m.zi V
L.Ed. 384 usm the Court conmstrued urtes:
Amendment's “privileges and smmm** ciam &a mm
only those rights which arose or grew out of the citizen
relationship with the national government. The Court ex-
presely rejected the argument that “privileges and im-
munities” m:m “nmm! righss 83 U.8. 3t 7576, and

struction was later given the “rights,

privileges, and mmiﬁes language of § 1983. See Hague
v. CLO., 807 U.8.498,511,608 G&.m&%uﬁd 1423 (1029),
- and 807 U.S., at 520 (Stone, J., concurring)

Thus, we can conclude that C@W did not intend, by
enacting § 1 of the Ku Klux Klan Act, to secure the same
rights secured by the 1868 Act. See, generally, District of
Columbia v. Carter, 409 U.S. 418, 98 8.Ct. 602, 34 L.Ed.2d
813 (1973), and cases cited at our Petition, p.18.

C. The history snd langusge of Section 1881
show that Congress did not intend to include
& “policy or custom” requirement in that
statute,

To construe Section 1881, we must look to the history and
language of that statute, not Section 1988. Unfortunately.
the legislative debates are not heipfﬂ Thus, we turn to ihe
other guidepost in this difficult area, statutory languag

We know that the Monell Court relied exeins&vely on ﬁhe
language of Section 1988 to derive the “policy or custom” re-
quirement. See Part 1A2 above. We also know that Section
1983 was modeled after § 2 of the 1866 Act. See part IB3.
This hints that § 2 of the 1866 Act might itself contain a
“policy or custom” requirement. This possibility deserves
examiniation, since Section 1981 originated in the preceding
section (§ 1) of that same 1866 Act.
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Again, we examine the specific language of § 2 of the 1868
Act:

That any person who, under color of eny low,
statute, ordinance, regulation, or custom, shall
subject or cause to be subjected, any inhabitant of
any State or Territory to the deprivation of any
right secured by this act . . . shall be deemed guilty
of 2 misdemeanor.

c. 114, 14 Stat 27, § 2 (emphasis added). Obviously, the em-
phasized language comprises the “crucial terms” from
which the Monell Court inferred the “policy or custom” ra-
quirement. See Part IA2 above. Yet, there is a vast dif-
ference between § 2 of the 18668 Act and the modern Section
1983. The former was a criminal statute, the direct ancestor
of the modern 18 U.S.C. § 242."* Since the notion of criminal
liability of a eity was unknown at the time, it seems unlikely
that the 3%th Congress had any kind of “policy or custom”
requirement in mind when it enacted § 2 of the 1868 Act.

If the Court agrees, then this part of the argument need
not continue. Since the “policy or custom™ requirement
arises from the “crucial terms” of § 1988, and since Con-
gress could not have meant “policy or custom” at the only
place where it used those “crucial terms” in the 1866 Act.
then Congress could not have intended to impose a “policy
or custom” requirement anywhere in that statute.

If, on the other hand, we assume that, by including the
“crucial terms” in § 2 of the 1866 Act, Congress did intend
to impose a “policy or custom” requirement on that section,
it does not follow that such a requirement should be read in-
to § 1 as well. Indeed, it's more plausible to conclude that
Congress did not intend to impose such a requirement on §
1, or on any other part of the 1886 Act, except for § 2.

The restrictive language of § 2 stands in sharp contrast to
the rest of the 1866 Act. Neither the phrase “color of any
law, statute, ordinance, regulation, or custom”, nor the
words “subject or cause to be subjected”, are found in any

'* See Screws v. United States, 325 U.8. 91, 98, 65 8.Ct. 1031, 88 L.Ed.
1496, 162 A.L.R. 1330 (1945); United States v. Williams. 341 U.S., at 83;
and Classic, 313 U.S., st 327 n. 10.
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of the other sections. And while the ﬁmm has not dealt with
the absence of the phrase ™s ause to b
subjected,” it has on several occa

It is to these m&at‘wa‘a@ -
und in Jones, 392 U.S.

Again our simplest example i
409, which construed Section 1882, a statute that also arcse
from § 1 of the 1868 Act. In deci f]gthaw 1 of the 1868 Act |
reaches private conduct, the Court reasoned that, if § 1 had

been intended to reach only gevmnsmtai conduct, “then
much of § 2 would have made no sense at all.” 882 U.S., at
424. The Court illustrated its point by quoting § 2 verbatim
and emphasizing the “color of law" language. 382 U.S., at
424 n. 32. Since the “color of law” language was present in §
2, but not in § 1, Congress must have intended for § 1 to
reach more than conduct committed under “color of law”,
i.e., private conduct.

Congress also omitted the “color of law™ and “subject or
cause to be subjected” language from § 6 of the 1866 Act,
which imposed criminal penalties on “any person who shall
knowingly and willfully obstruct, hinder, or prevent” the ar-
rest of a person charged with violating the statute. ¢. 81, 14
Stat 28, § 6.

While we find no case construing § 6, both it and § 2 were
carried forward to the 1870 Act.'* There § 17 (re-enacting §
2 of the 1866 Act) contains the “color of law” and “subject or
cause to be subjected” language, while § 11 (re-enacting § 6
of the 1866 Act) still applies to “any person.” ¢. 114, 16 Stat
142, § 11, 144 § 17. Moreover, the 1870 Act contains several
new sections which, like § 11, also impose criminal penalties

n “any person” or "persons.” These are §§ 4. 5, and 6, .
114, 16 Stat. 141, which became §§ 5506, 5507, and 5508 of
the Revised Statutes.

'* Bearing in mind, of course, the umbxguous nature of the “color of law”
language. See footnote 4 above.

'* This part of the argument is particularly important if the view of the
Runyon dissent should prevail. Under that view § 1981 arose from § 16
of the 1870 Act, and not § 1 of the 1868 Act. See Runyon, 427 U.S., at
195-211 (White, J., dissenting).
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Section v of &he 13?& Act (R.S. § 5508) mg i& & m if
twagt m 2ot Mhﬁnﬂax weistierig WA g A

t&e pvh%ic highway, or m the premiss
m&&m with intent &e vmﬁat& w ision of this s@. or ta
injure, oppress, threa néam 3 :
tent to prevent or ainder Loge 003
any right or privilege granted or secured %@ him by th& Con-
smutiﬁneﬂaws&ftkaﬂamd&am This is the original
version of the modern 18 US.C. § 241, United States v.
W§M& 341 U-s; ?ﬂs &t &Q ?1 S.Ct. &15 % L-Eéc 7&
(1850), and it hes long been settled that § 241 reaches
private conduct. 841 U.S., at 76-76 (plurality), /d.. at 93
(Douglas, J., mmingb

Again this conclusion depends on the absence of the “col-
or of law” language from § 6. Since conspiracies under color
of law are reached by § 17 of the 1870 statute (§ 2 of the 1866
Act), it follows that “the principal purpose of § 8, unlike § 17,
was to reach private action rather than officers of a State.”
341 US. at 76-76 (plurality). See, generally, Griffin v
Breckenridge, 403 U.S. 88, 104, 91 8.Ct. 1780, 20 L.Ed.2d 3&8
(1971}, and cases there cited.

Finally, we note §8 4 and 5 of the 1870 Act (R.S. §§ 5506 &
5807), which slso apply to "any persen.” These sections
were passed to enforce the 15th Amendment, which pro-
vides that “[tlhe right of Citizens of the United States to
vote shall not be denied or abridged by the United States or
by any state on account of race, color or previous condition
of servitude.” (emphasis added)

in Jemes v. Bowman, 180 U.8. 127, 23 8.Ct. 678, 47 L..Ed.
979 (1808), the Court considered an indictment brought
under § 5 of the 1870 statute (R.S. § 5807), which made it an
offense for “any person” to “prevent, hinder, control, or in-
timidate. uny person from exercising . . . the right of suf-
ferage, to whom the right of sufferage is secured or
guaranteed by the [15th Amendment].” ¢. 114, 16 Stat 141,

8.

The Court read the 16th Amendment as giving Con-
gress only the authority to legislate with regard to actions
taken “by the United States or by any state,” a requirement
analogous to the “state action” requirement of the
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Ac:t (R.S. § 580T) did nei
was averm M?m ; e Ci

quoting b’gﬁs@ Sm v 3@% ﬁ@*{!ﬁ; 14, 2 Ott
214, 28 L.Ed. 588 (1875). Obvisusly, the missing “erards
limitation™ were to be found in the “color of law” language
then located in § 17 of the 1870 Act iﬁ%af tha 1866 Act).”
Court said it “must take these sections of the statute as
they are,” 190 US., at 141, and it safm to “disregard . ..
words that are in the section” aadt@ “insert . . . words that
are not in the section.” “The language is plain,” the Court
wrote. “There is no room for construction.” Jd. See also,
United States v. Reese, 82 U.S, 33.4. whieh muck down § 4
of the 1870 Act (R.S. § 5506) on similar grounds

We have seen in Part IAEthagth«e“mﬁcynrmm re-
quirement stemns from certain “erucial terms.” These cases
here ehow that, if Congress reslly meant to img pose a “pslicy
or custom” requirement by including these “cruei
in § 2 of the 1868 Act, then its decision not to ineluée tham ia
§ 1, or any other part of the 1888 Act, means that Congress
intended that § 1 — hence Section 1981 — would not contain a
“policy or custom” requirement.

We also note that the literal reading given the sections in-
volved in these cases is consistent with the maxim that a
Reconstruction era civil rights statute must be given “a
sweep as broad as its language”, Jones, 382 U.S., at 487,
quoting, United States v. Price, 383 U.S. 787, at 801, 88 8.Ct.
1162, 16 L.Ed.2d 267 (1860). To read the “crucial terms” into
§ 1 of the 1866 Act, when they simply do not appesr there,
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mé ﬂ? in the face of this established approach to the
Reconstruction era statutes. mﬁwﬁiy,&emg “policy or
em wqmgm into Section 1981 would be “to seek in-

snalytical instruments” to carve an exception from
Segtiea l&& that simply was never intended. Jones, 392
U S-g at Wﬁ qmg Frice, 3@ U’Sn at &io

familiar rule of respondeat superior offers the
table standard for § 1981 lability.

In Part I we demonstrated that Cmgresa did not intend
t@ mwe a Monell style “policy or custom” requirement on
ction 1881. Now we inquire as to what Congress did in-
tend.
A. Considerations of legislative intent re-

quire imposition of a respondeat
superior standard.

Legislative intent can be drawn from Congress’ silence.
This was the approach taken in the Section 1083 cases in-
volving immunities. There, although the statute was silent
on the immunity issue, the Court inferred legislative intent
from the fact that, in the year 1871, questions of legislative
and judicial immunity were viewed as “settled prineiples.”
Pierson v. Ray, 388 U.S. 547, 864, 87 S.Ct. 1218, 18 L.Ed.2d
288 (1967) (judicial immunity). The Court refused to believe
that Congress “would impinge on a tradition so well ground-
ed in history and reason” without mentioning it in the
language of the statute. Tenny v. Brandhove, 341 U.S. 367,
376, 71 S8S.Ct. 783, 96 L.Ed. 1019 (1881) (legislative
immunity)."* On the other hand, the Court found “no tradi-

-tion™ of qualified good faith immunity for municipal corpora-

tions and thus refused to impose it. Owen v. City of In-
dependence, 445 U.S. 622, 638, 100 S.Ct. 1388, 63 L.Ed.2d
678 (1980).'

** See also, Scheurer v. Rhodes, 418 U.S. 252, 243-248. 84 8.Ct. 1683, 40
L.Ed. 80 (1974 Wood v. Strickland, 420 U.S. 308, 316-319, 85 8.Ct. 892,
43 L.Ed.2d 214 (1978); and Jmbier v. Patchman. 424 U.8. 409, 417424, 96
8.Ct. 884, 47 L..Ed.2d 128 (1876).

¢ Cf. City of Newport v. Fact Concerts, Jne.. 453 U.S. 247, 101 §.Ct. 2748,
69 L.Ed. 616 (1981 (city immune from punitive damages).
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This approach allows Bection 1981 to be read in light of
the “settled principles” of 1886 (or 1870 if the Runyon dis-
sent is correct). Ag it turns out, the prevaili.g notion of
municipal liability in the middle of the 19th Caxmafy was the
familiar rule of respondeat superior. This was
demonstrated by the Tutile dissent, 471 U.S., at 824-838
(Stevens, J., dissenting)'’, and this ares has been asiy ex-
plored in Part I B of the amicus curiae brief of the NAACP
Legal Defense Fund in our case. Of course, Tuttle was a Sec-
tion 1988 case, and the dissent there could not overcome the
language of the statute. Here matters are different.

B. &USC §w&aloommpcls§éopnm

A second avenue oi inquiry ;ckmwledges the fact that
private causes of action under Sections 1881 and 1982 do not
arise from the express language of those statutes. Rather in
Sulliven v. Little Hunting Perk, 388 U.S. 220, 80 8.Ct. 400,
24 L..Ed.2d 386 (1968), the Court held that in “{t]he existence
of a statutory right implies the existence of all necessary
and appropriste remedies.” Jd., at 239.'* The Sulliven Court
went on to say that in fashioning a private remedy under
Sections 1881 and 1982, “both federal and state rules on
damages may be utilized, whichever better serves the
policies expressed in the feders] statutes.” 396 U.S., at 240.
In support of its approach, the Court cited 42 U.8.C. § 1988,
which directs the district courts to exercise their jurisdic-

'" We incorrectly cited Pruprotnik, 108 U.S. 937 (Stevens. J.. dissenting!,
for this propesition in our Petition, p. 26.

'* See also, Jones v. Alfred H. Mayer Co., 882 US., at €14 & n.18, and
Johneon v. Reilway Express Agency. 421 U.S. 4564, 459-460, 88 8.7,
1718, 44 L.Ed.2d 208 (1975) (§ 1881), See, generally, Cannon v. Univers-
ty of Chicago, 441 U.8. 677, 99 5.Ct. 1948, 80 L.EEd.24d 580 (1979). One can
also argue that Section 1981 and 1982 claims are expresely allowed by §
3 of the 1868 Civil Rights Aet, whiei\ mvim that “the district courts
of the United States shall have . . . cognizance . .. of all causes, civil and
criminal, affecting persons whe m deaied ag}' of the rights securad
to them by the first section of this aet.” . 81,1&3%“2’7 See Cannon,
441 U8, at 786 n. 7 (Powell, J., dissenting). For purposes of our argu-
ment, however. that approsch leads to the same place as the argument
based upon the implied cause of action, i.e. to 42 US.C. § 1988, the
modern version of § 3 of the 1868 Aet.
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tion to enferce the civil rights laws. . .

. . . in conformity with the laws of the United
States, so far as such laws are suitable to carry the
same into effect; but in all cases where they are
not adapted to the object, or are deficient in the
provisions necessary to furnish suitable remedies
and punish offenses against the law, the common
law, as modified and changed by the constitution
and statutes of the State wherein the court having
jurisdiction of such civil and criminal cause is held,
so far as the same is not inconsistent with the Con-
stitution and laws of the United States, shall be
extended to and govern the said courts in the trial
and disposition of the cause . ..

After Sullivan, the Court applied Section 1988 to hold
that questions of limitations under Section 1981 are to be
governed by “appropriate” state law. JoAnson v. Railway
Ezpress Agency, 421 U.S. 464, 462,95 S.Ct. 1716, 44 L.Ed.2d
295 (1975). The Court cautioned, however, that “considera-
tions of state law may be displaced where their application
would be inconsistent with the federal policy underlying the
cause ¢f action under consideration.” 421 U.S., at 465.

This was also the approach in Moor v. County of
Alameda, 411 U.S. 693, 93 S.Ct. 17856, 86 L.Ed.2d 598 (1873),
where the Court refused to allow a county to be held liable
under Section 1983 for the constitutional torts of its sheriff.
While state law expressly allowed counties to be held liable
for the civil rights violations, this feature could not be incor-
porated into Section 1983, since the result would be “less
than consistent” with Monroe v. Pape. 411 U.S., at 706. The
Moor Court reasoned that, because of the Monroe decision,
its case was “a wholly different case from those in which,
lacking any clear expression of congressional will, we have
been called upon to decide whether it is appropriate to look
to state law or to fashion a single federal rule in order to fill
the interstices of federal law.” Id, 411 U.S,, at 701 n. 12.

Of course, in our case there is no “clear expression of Con-
gressional will”. As we showed in Part I, Monell’s “policy or
custom’ requ.rement is inapposite to Section 1981. Thus,
the Court is nerfectly free to look to state law or to fashion
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“a single federal rule.”**

Texas law leads us unhesitatingly to a rule ef resp
superior.® Similarly, in adopting a single feder:
the Court must also defer to common law grineigiaa. Cr.
Carey v. Piphus, 4356 U.S. 247, 252-269, 88 S.Ct. 1042, 85
L.Ed. 2d 252 (1978).

C. Policy arguments favor adoption of a
respondeat superior standard.
Whatever course it takes, the Court will ultimately have
to address the policy implications of its decision.

1. A rule of respondeat superior will fus-
ther the policies of eradicating racial
discrimination, compensating for civil
rights deprivations, and deterring
abuses of power.

The policy behind Section 1981 is easily understood after
reading Jones. The policies of compensation and deterrence
are closely related. and have been explored at length in

'* Cf. Robertson v. Wegmann. 436 U.S. 584, 88 S.Ct. 1981, 56 L.Ed 2d 884
(1978 (survivershiph Carison v. Green, 446 U.S. 14, 100 8.Ct. 1468, 64
L.Ed.2d 15 (1880) (survivorshiph Occidental Life Ine. Ga. w EE.OC.
432 U.S. 888, 97 8.Ct. 2447, 68 L.Ed.24 402 (1877) (imitationsh Board of
Regents v. Tomenio, 446 U.S. 478, 300 8.Ce. 1780, 64 L.Ed.2d 440 (1980)
(limitationsh Burnett v. Grattan, 468 U.8. 42,104 §.Ct. 2024, 82 L. Ed.2d
36 (1884) {itmitations); Wilson v. Gareia, 471 U8, 260, 106 8.C¢. 1638, 85
L.Ed.2d 28¢ (1985) (imitations); and Fislder v. Casey 108 8.Ct. 2802,
101 L.Ed.2d 123 (1888) (notice of claim).

¥ City of Galveston v. Posnainsky. 62 Tex. 118 (Tex. 1884); White v. City
of San Antondo, 94 Tex. 313, 60 S.W. 428 (1801); City of Wichite Falls v,
Lewis, 88 8.W .24 368 (Tex. Civ. App. - Fort Worth 1884, writ dism'd)
Schroggine v. City of Harlingen, 131 Tex. 237, 112 8.W .24 1035 (1988);
City of Houston v. Quinones, 142 Tex. 282,177 8.W.2d 350 {1943} Bates
v. City of Houston, 182 8.W 24 17 (Tex. Civ. App. -Galveston 1948, writ
refld wo.m.); Dilley v. City of Houston, 148 ‘l‘ex. 191. z@ 8.W.2d 82
(1849); City of Midland v, Hamiim, 239 8. W .24 188 (Tex. Civ. App. - El
Paso 1880, no writh Crow v City of San Antonio, 284 8.W.2d 898 (Tex.
Civ. App. - San Antonio 1988, no writh City of Orange v. LaCoste, Inc.,
210 F.24 938 ®th Cir. 1884); Sarmiento v. City of Corpus Christi 485
8.W.2d 813 (Tex. Civ. App. - Corpus Christi 1971, no writh Contrelli
Trust v. City of McAllen, 465 S.W.2d 804 (Tex. 1971} City of Round
Rock v. Smith, 687 8.W .2d 300 (Tex. 1988); City of Gladewater v. Pike,
727 8.W.2d 514 (Tex. 1987).
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cases arising under Section 1983, as well as Bivens style ac-
tions.™

2. Respondeat superior provides a clear,
easily applied legal standard.
Ten years after Moneall Section 1883 litigants are still
“confronted withakgd!andaupawhmmﬁemm‘ma
state of evolving definition and unmm Praprotaik,
108 8.Ct., at 922 (plurality), quoting City of Nemﬁ v. Fact
Concerts, Inc., 453 U.S. 247, 266, 101 S.Ct. 2748, 2754, 69
~ L.Ed.2d 618 (1981). Of course, the Court had no choice in
deciding Monell since the language of § 1883 represents a
“clear expreassion of Congressional will.” Here, however,
there is no such imperative. The Court is writing on a clean
slate and, for over & century, respondeat superior has pro-
vided s simple, widely understood, easily applied rule of
law,

8.The policies that favor restricting liability
under Section 1983 do not apply to Section
1981

In the century sincé the Slaughter-House Cases, the
“rights, privileges, and immunities secured by the Constitu-
tion” have expanded tremendously. The Court has “widen-
ed the scope of Section 1983 by recognizing constitutional
riggétg that were unheard of in 1871." Prwtm&. 108 8.Ct.,
at

The vague language of Section 1983 has provided no
“logical stopping place”, and the Court has become alarmed
that Section 1883 might become a “font of tort law™ where
“every legally cognizable injury which may have been in-
flicted by a state officlal acting under ‘'color of law’
establishles] a violation of the Fourteenth Amendment.”
Paul v. Davis, 424 U.8, 698, 86 S.Ct. 1166, 47 L.Ed.2d 4056
(1976). See also, Parratt v. Taylor, 461 U.S. 527, 546-863, 101
S.Ct. 1808, 68 L.Ed.2d 420 (1981) (Powell, J. concurring).

' Sea Monvoe, 388 U.8., at 851-688; Bivens v. Six Unlknown Fed Nar
cotics Agents, 408 U.S. 388, 307, 91 8.Ct. 1988, 29 L. Ed.24 619 (1871,
Mitchum v. Foster, 407 U.8. 226, 238.242, 91 8.Ct. 2151, 32 L..Ed.2d 705
(1972) Carey, 435 U 8., at 284-287; Robertson v. Wegmann, 438 U.S., at
880-501; Buts v. Economon, 438 U.S. 478, 506, 68 8.Ct. 2804, 87 L.Ed.2d
695 (1878)%; Owen, 448 U.S. at 651.6588; Carleon v. Green 446 U.S. 18,
Newport v. Fact Concerts, Inc., 458 U.S., at 260,
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These concerns are not pertinent here. The specifie,
enumerated ?iﬁh%s of Section 1881 stand in sharp contrast

and immunities
; ngY of Section 1981 does pmvida
“mieal mm ﬁm
4. Other uiternatives
1f, despite our arguments, tha Conrt deeiﬂeg to draw the
line somewhere short of respondeat superior, then see our
Petition, p. 27, for another wmeh ta the gmhlem. .
III. There was evidence from which the jury could con-
clude that Superintendent Wright was a

“policymaker” with regard to transfers of coaches and
athletic directors.

Once the references to Section 1981 are removed, the
“Question Presented” by the Crmﬁeﬁ&ioaer is easily
answered. Pembaur v. City of Cincinnatd, 106 8.Ct. 1202,
12989, 89 L.Ed.2d 452 (1986), teaches that B 8D would not be
liable under Section 1983, unless Superintendent Wright
was the official charged with mg poi&ey to govern
transfers of coaches and athletic directors. If Wright were
not a policymaker, as the Question Prmnted assumes, then
obviously the district would not be liable.

Of course, this is exactly what the Court of Appeals said.
The Fifth Cireuit held that the jury instruction concerning
municipal lability was deficient “because it did not state
that the city could be bound by &he pﬁneipd or superinten»
dent oanly if he was a designated policymaking authority.”
Pet. App. 21A. The discussion that Ioﬂows*’ concludes that
“Wright's final exclusive authority to make discrete in-
dividual transfer decisions would not alone subject the
DISD to responsibility . . . unless he also had final authority
with respect to general DISD transfer policy...” Pet. App.
23A (emphasis in original).

The correct question, obviously, is whether Wright was
the official charged with making policy to govern such
transfers. The Court in City of St. Louis v. Praprotnik, 108
S.Ct. 915, 924-925 (1988, said that this is a question of state
law, but Texas law can only take us so far.

" The following line was omitted from the beginning of the text at Pet.
App. 22A: "...s0le and unreviewable authority to reassign teachers in...”
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Under Texas law a school district's board of trustees
“the exciusive power to manage and govern the free pub!ic
schools of the district.” Tex. Edue. Code section 23.26(b)
(Vernon's 1987). At the time our sm was filed, however,
there was no Texas statute dealing with the powers and
duties of the superintendent. Linm Wﬁg&t testified that, as
anpse:int@ﬁd&ﬂt; he was the chief executive officer of the

distriet, &maatahie only to t.he M board itmli Tr.

daaignam she mperimendent 2s “the educational leader
dminists manager of the school distriet.” Tex.
Edue. Code aeet%@n 1&351 (a) (Vernon's Supp. 1889).

Section 23.28(d) of the Education Code authorizes the
trustees to “adopt such rules, regulations, and by-laws as
they may deem proper” and this, along with 23.36(b) quoted
above, authorim the board to delegate its powers. See Cor
pus Christi Independent School Dist. v. Padilla, 708 8.W.2d
700, 707 [syl. 10] (Tex App. - Corpus Christi 1888, no writ).

While our record does not show that the DISD board ex-
pressly gave Wright authority to make pouey with regard
to transfers of coaches and athletic directors, it does allow
such an inference. While the Board approved policies to deal
with transfers of teachers, it pmmulpted nene to deal with
transfers of coaches and athletic directors. J. &pp 65-67.
Wright described such transfers as a “gray area” where
matters were left up to him and his subordinates. Jt.
App. 70.

Moreover, unlike any of the cases which the Court has
heard, Wright actually promulgamd policies to deal with
cosch/athletic director transfers, Jt. Apy 68, 70, some of
which were formal in nature. Tr. 408-408. Cf. Praprotuik,
108 §.Ct., at 988 (Brennan, J., concurring). Finally, unlike
Praprotnik, Wright was actually the final decisionmaker.
There was absolutely no recourse from his decision to
transfer Jett. Jt. App. 65, 68-70. Cf., Praprotnik, 108 S.Ct.,
at 826 [syl. &, 9] (plurality). And, of course, he was the chief
executive officer of the school district.

Frankly, it's difficult to imagine how much stronger the
evidence could be, save for an actual board resclution ex-
pressiy delegating policymaking power to Wright. That the
evidence on this point is not fully developed should come
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as no surprise. The case was tried in October of 1884, before
Pembaur. (and before Tuttle) If h@t ﬁmst maka fnstkar
proof that Wright was a "polieymak should h
that opportunity when this m of th@ case is re tried

GQNQLUSIQN

The Court should affirm Petitioner’s Section

recovery against Raspoadem;. The Section 1988 Mien of
the case should be remunded for retrial with appropriate in-
structions, as was done in Tuttle, 471 U.S., at 824, and
Praprotnik, 108 8.Ct., at 928,
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