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SUPREME COURT THE UNITED 

October Term, 

No.. 
No....214 

NORMAN JETT. 

Petitioner. 

'Y. 

DALLAS INDEPENDENT SCHOOL DISTRICT. 
Respondent. 

WRIT OF CERTIORARI TO 
UNITED STATES COURT OF 

FOR THE FIFTH CIRCUIT 

BRIEF OF 

OPINIONS BELOW 

initial Court of Appeall opinion reported 198 
F .2d 748, and reprinted in the Appendix the Petition 
for Writ Certiorari ("Pet. App.."'), The 
Circuit's order on rehearin,. supplementing its initial 
nion. il reported at F.2d 1244" and at 
App. 38AMA. The opinion of United District 
C(\urt the Northern Di~triet Division. is 
unreported and printed 
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en......utIGD _ 11, 
JUftIGMUOIl pun_t to U.S..O.. I 

STITUTIONAL PROVISIONS AND STATUTES 
natutel ud constitutional provilionl are 

involved 1ftUta." SCM•• ~outihdm 
Tld:rtettatD Am_dment 
Foun.taQ Amadment 

'BfMlUOIII 1 ud I) 
• Fifteenth Ameadment 

U.".d Stag" Code 
18 U.8..0., 241; 18 U.S.C., aa; 28 U..8..0. § 1831; 
28 U.s"C., 1M8: 
42 U..8..C.. , 1988; 

U..S.C 11981; U.s.C. , 1988; 

Rew.d SC.,.t., (
SeetiODI U07 

1874) 
nd 1808 

Sfa"'" 
Civil Rigbts Act of 9, 1888 Stat. 2'1). 
the ·"CivillU,htl Act of 1886.tt 

Civil Rirbtl Act of May 81, (e.. 18 Stat. 
140), the .eEuforeemeut Act of 1870:' 

Civil Rights Act of April 20, 1811 (e. 114, Stat. 
tbe ··Ku Klux KIn Act 1871." 

aboY"it" constitutional provisioDs and ltatutes 
are reprlDted in full in the Joint Appendb: U J t. 
App.*'). 



shi,. 
football.. Tr.. 3a1Il~1.. RaHiDl'I.. 

Wkat PN1- t. be Jet1~'1 • 
fall of 611i1'8_ -,~ 
Scbool 11Il"_ 

......t 

bad South 
~tH"!Il' 

totallr _tided 
urpd lett to ~mft DNmllaq 
tbe ,ned••u ft."lh!!IIift fttnJll.UCmI, 

bad Jat'g "nn.N~M1~1 
tbat maD, of ,la1en could 
dards for coDe,. athlete, ...... 

Todd reo_mllen-1I1 
lmEl_lAte,IY followiD. the ..IllU,ft 

for fai11D1 to "pme p ___ 

u .bawd rumor that lett 
POlle." Soon afterward pva 

" ••'II.U'5£ evalution. tbe in Jett'l 'WIlDt" 

8 



11.1'...,. bd that. Todd 
let.ttl 1IiN-...... 

stated NUOU Wtd!'la DlNl4W1W.. 
App,. TheM bdiap .... QDalelG 
Circuit ud an DO loager mdilpute.. "'."e.A.III1" JL"!IIII.oI'lrl.-illiOV.ra. 

OlIO poIiei_ and DrlAlUe. 
Under DISD lett·, removal u aWetie aan~lrl 

bead coach " No 1011 in 
DISD of 

Trtl-'. had aDDPOvGIld DOD-- to deal witb teocM,. 
reUlipmeDht 
reUlipmeat...... 

DCM eoneermn, 
.l!ItUIII,.~ GIr1~n.. Jt.. 

DISD LiDul Wrirht duerlbed wansfers 
of athleUe ad eoaebu u a '" 
where up to him 
Wrirht had "praeUeel~' to deal 
trusl.... It.. App••~ 70.. ae appoiDt. a puel to hear 

matter and make a reeommeadaUon, there could be 
an him. App.. eo melt.her AV..ftV' 

Wri,bt made ruling, ud there no appeal from 
dHilion to transfer an director or eoaeh. 

App. 68. 89--10. 

Superintendent. 1I!IIPlI«!I'IIIII' 

upholds Todd'. Q.w(~n 
,'ollowm. tbe Mareh 15 meetlDg Todd, met with 

21. told Jett that, since he 
,.~eIIl}IVfilMJ Dethio, in he should 

leaviD, 



tio_. lUD,euCIe 81tnNDU 
that lett had met 
S&atmo that DO 1DV1...1i1Cm 
ducted.. Jt. 

Then 
Wrtrht IUDllllY 

priDeipal ad that DO attlml!)t 
tbe Illeptloa of dl&la1lllWUlUoD~ 

68. 
The ARIlmII~a'b 

Jet.t was I'eusiped the Hula... B,apj" .....__ DeIlIOOI 

was told. it 
219-180. 	Jett 

the IJWlllDel•• -I.IDI" DJmaclDai 



aram took WriPt Jett that 
he would head ...chiD, poIitioRs 
that mlIl'Dt eoaae UI~. 

leDII' Mel told him 
WU UVcUl& D•••1a 

and be 
While Jett showd Dot be to remain in the 
department year. Rid, Jett could ~punue" 
any available poIiuon whieh he Further, if 
Jett Dot recommended a coaching poaitkmt he would 
be _ipeel u a eluaroom teacher. Jett decided that 
Wright did not iDtend to keep promi. to rive him the 

avaDable head coaching job, ud filed luit" 859, 
311-812. 

Subsequently. a eoachiDl job did open up at Madison 
High Sehool; bowever, was not contacted reprding 
that position. apparently because be had med suit. Tr. 
317..&19.451. 611..e22. 

On or about Aupst 1988, Jett received notice that be 
had uliped to Thomu JeffersoD High Sehool u 
'v-elhman footbaWtraek coach. 801-108. Jett resigned 
rather than accept this humiUating demotion.Tr. 307-811. 

The remairdng 1IIuel 
JaU claimed leveral dvU rights violationl, only three of 

which are ItUI before the Court.- First alleged that the 
decision to transfer him of his newspaper 
statemenu violated his First Amendment rilhts, aDd gave 
rile to a cause of action 42 U.S.C. § 1988. Next 
claimed that tbe decision to tranafer him because he 
white violated hil Fourteenth Amendment equal protection 
right, apin giviD. rile to a Section 1988 claim. With regard 
to the racially motivated tranafer. Jett also claimed a viola~ 
tion of 42 U.S.C. § 1981. 

Todd's liability under all three theories has 
established. At issue here is only the liability DISD. 

I See App. 7·8 for disposition of other eiaims, 
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IftI8.urht tat mteat of ...0.... wlM1dl· ____ 

1981.. 
The fonnillDer 

DPnDAP 91&1 to eGnsutae ~MtlC)n 
laDlUa,. of 



COD" 

mut 
...MII Gi"mPl Wlmt ....dIa,1. 

BM......u.An•• 
..,tvad the "poiQ' or 
~tatft "eradll terms" 

uDUkel1 that ~... bad I. "pollq 
meat 

_,•• that , I of the 1818 Aet ...ho. 
e...." NQ'''I8IiI'IIt.tU.t doea't 

1.. 
wallI7 Granat ......-12,1_ .let, aot 12. 

Moreover."entCial I t hIPl1 nKrictiYe. 
~IUR thlI NltrieUve Iap&p ..DOt ,...mil, DOl' 

otber of the 1811 .let Mid. from , & followl 
iDwad to _pole the lul'UP' 

1De4~C ....DOlIeYor euatom" ""lainmeDt Oft , 1, ad ".Dee 00 

ODe. we conclude CoDINII did mtend to impose a 
upoRe)' 01" ~.t requirement ~UOD 1981, "'e tW"'D to 
tbe tuk of detendDiI., jut .hat did mtend. AI it 
tum. tben II dear io· 
teat to our 
CUlUtaDeelLUWI!"1II!! 

the Mm. DaCIte. 

8 

ID tbe Hrht of 
)milt" ID 1886. 



Teau Ra"U~1t1 
lupermtendeau can 
record aD1 ftlPllle'l. 

school actually 01."." 
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m~ltPPlIwt TIle iMt of 
1lD'P!M'illlA. .. the _._ 

tried bel..rn' ..... UDWMl8IlJ'.. tIM ...ut 
be retried. of the "poley 

cUltom" I"eQIUIr1_4.nt. 



11981. 

A. 	 "poKq or ...ltOalf' ftMIUINDllellt aPftIM 

tbe of • VIilUI,V. 

MGltlOlll 

at 1'1. 


debitu to IUD1D01't 
act of 
~DWU7 to ~ "or~m•• 
munidpal em,101•• 

The JlOtIf'Oe court the 1811 aeDatel 
res-d holdtD,'l Le.. that the 

Dot Ii Kable • ........_....... 
foeuMd OD ov•• I of 1811 atatutelrather 
tba • 1. At __ tbe amedmeDt DI"OlIK*KI 
RepnRDtatfve whieb would 

upon coot1 t city, wbich ~PlUUB \'lOi!8bt 
occurred. 866 U .8 ... at n. The Amend.. 

ment wal defeated. the MORf"H concluded 

11 




of j·pollcy 
requinmeat 

In Part of "81MII tbe Court IMNIlU debe tbe Dewl,. 
reeoplHd it that ~'1. 

mwdelpdtl euDot be beld , 1988 OD • 
,...,..., "at.U.. It then for .. 
mulated tbe could be 
held nquin­
meBt.. 1&. at debatea. 
erueial to Pan I of iV..a eaIed UPOD 08. m 
Part bola. tIM njeetioa N~ ,..nor4 
U .8. at .1 IT. The, played DO role iD formal.tal the 
"polley or requiNmat. ~~ho. Part 
of AlOftI'lL the Court relied 8xcluivd7 OD "tbelaqup of § 
1988 pUHd." § 1 of tbe Ku IOu IOu Act 

1871, 	 nad u loUo"',: 
(Aja, penOft -le. UDder eolor of UJ' law, ltatute. 
ordiDu., "lUIatieD, cutem. or 
State••AaU ••bjecft Of' to ... 

at .1 tbe Cowt~s). The Court wtote 
that tbilla..... liabUit,. I. pv....ent tbatt 
under eelor of polie,.t 'ea..' to 
violate aotbert eoutitutioaal "~ at 89l.• 

of Se.. Lo" v. 108 a.Ct. 915, (1188). 
the Court &pm wrote 

erueial term. of t.b. statute tbat provide 
liability when a IOv.nUleDt tsubjeetl (a perIOD]. or 

penon) to be lubjeeted: to a deprivation of eoD~ 
1i.IVllliiIU rights.·· 108 	 (plurality). 

12 

of 



courU 
e\lltoaM> N4!~..taL 
88-1814. 
...""'__¥ (ell bue),,1 Yet 
lepp lINVtIl~ __11M. 
the poUeJ or reql"..lt 
appean that 
replatioD. ewltel'll. or _0-­

Appareatl1 the Court quite litenllr. 
The "penonM> tlht loal 1O'·....at; the phrue "uDder 
color of erl"v, ..tute, _d'::luee. ~D, eustom or 
uap" 18.. p..aDt upoHq ed the 
pbnM "subject CAua to be lubjeeted" requtru ....ual 
NlaUouhlp betwMU. thil ··poIlet or catomM> OD tbe ODe 
hud ud the ..ututioul deprivatloD Ct,
,,0/ w. rt&e...,1 U.I. 80& 81& 101 S.Ct. 
1m. lepaptnebtbe oftbe 
etat.....",. lAd v. atr 0/ S.Ct. 
lin. 1111. D. 10, L.Ed. Id '51 (1_'" 

Tbu the pbnM "UDd. col. of ur ItI.tu\e, 
dmuee, replatiOD. cuatom or ..,e" ie, _"hID,.
ucrudal" to the ·'poUc1 or custom" requirement tbaa tbe 
usubject caue to be lubJeet,edtt laD,.,.. Uofortuately, 
thil '-color law~!I Iugu. bu given otber meuings 

""'_~. cie, ofLitt" Rock v. 108 Ct. U02 fl.'. 
t~fR4 w~ V. Butlu. 2M 18th Cir. INt' (en hue'. " 

Cit, oJ Liu" Rock v. 1100. 
1508•• L.md.lci Q (IHe'. VGCG,a". WIUlI'mtu 
(8th Cir. 19)85) 'ea baac), 

18 



other 6 TIlII be why Court the 
phrae "policy or cUltom". U oppoud 'luetin, actual 
I.np..- of the miute.' Thil perhaps allO be wby. 
wheD dileUUiDg actul lupap of statute. 
Court bu emphasiaed the phrue ",ubject or eause to be 
subjected.-­

B. Section 1988 did not lmeDd Section 1981 
1. 1981 WU Dot pasled by the 42nd 

Congress. but u earner CoD,",,­

In R.taJO'ft 'U. McCnI/t1It aT U..S. 168.96 S.Ct. 2886.49 
L.Ed.2d (191«;). the Court that 1981 
originat.ed u § 1 of the Civil, Ri,bts Act of AprD 9, 1866. c. 
31. Stat 27. Ru.,oft diasent. however. moped 
Section 1981 originated~th 118 of the Enforeement. Act of 
May 31. c.114, 18 Stat 144. m UB... at 1M (White. J.t 
dissenting). Whne court is p!"Mently reconsidering 
RuftflOft, (I the finaJ resolution that controversy can make 
DO difference Regudles! of Section 

• In SfttWft 1988 eaHl the phraM "color afty law. ordinanee. 
rQ'IWlIllon. eUI&om. or UAP" COftlimpt~1 truted u the 
Ame tbmg II actioft rtqWr.td by t.M Amendment." 
U"ited Smtel v. 893 u.s. 181.1N D. T. S.Ct. na. us 
267 «1980', 4110. N. U. ~"'....... 1.S.Ot.~. 
cu.s cited. Cf, v. S. H. Co.. _ 15167. 
90 B.Ct. 1588. 2 LEd. (1910). Compare t.. elMl with M«mroe. 
_ .......... it wal that the poU_m.D ftot D"e 

"color of liDee their AD rauaetmg 
home we" contrary &0 BoaAlaw. U.S,. at CoW't 
this arpment. bokim, that "(mJIu. of poNe'- by of 
state law made poIIible om,. beau. WfO.p.r dot-bed with 
the authority of lta~ law. AI aet,ion .~ color ate law: .. 

U.S.• at 1'54. cmieetl \1. Cia. U.S. _._. 
1081. 85 Ut4u. beeause ClUeap polieemen 

miluM t.he !iveD tbem by Kat. law, acted "under 
law ," Mmudl um. &lm_ eePlJU.nl 

not to their elOl)lOyer". ··_10..... 
Cf at N6 n. 19 ol'itAVlIIIll'll!iL 

• S~t 
{"vno".. 



origiaateci with the 
Conpeu m1810, t. 
~ puHd the Klux 

already. to use WftlM. 

2. Abaent f!kl!?dl.P I1lNftelU ,l'(Om08. 
~ ~~D 

cutomn 
NCI~wreml.t 


QUeue, ,.••MI 

when CoDINH nlLeUliG _ft.~ 

198& which wu five ,.an aft. 
that MCtiOR 1981, UOJllarrHl 
municipalities be held liable 
mitted by its ID the a.s.ee 
policy." 198 Til. 
Fifth Ci1"etdt eoocluded that. wheD UOI ••• D4Ul1t~ 
KIa lOaD Aet ill 1811, it mt.Dded to 1DCMmJ' by 
impoam, a IIipoUeJ or custom" _ the already 
exiitiDl ltatute. Sma Seetiu wu the 
boob" arpa.at aU the of 
urepeal bl impU.tion." GeneraU,. ....1'8'.,.. 
aN not favored."' ad the Court wdforlBl,. reJ~MI 
them otber ealel lov01vml KtIM~Dlltnlctl(. 
rights ltatutel. 

In JO'M' u. AI/Ntl B. Ma,.,., an u.s$~a, S..Ct. 
2186,20 LlUd..ld 1189 (1988', the Court whether 

U.S.C.' 19a. which probibits in tbelale 
of houlml, applies to private Seetion 
originated with 11 of Civil of at t 14 
Sut 21. amd wu N-enacted four lean later by § 18 of 
Enforcement Act of May 1810, c. 16 Sut 892 
U.8., 428. In the IIltenat the the 
Stat_ ratified 14th AmeDdmeDt ii, of _"""_ 
limited to Ultate action." It Wal in JOfI,., that, by re­
enacting the 1866 Act al part the 1810 Act, (;OO,srre:11 

15 




11NlI1rP.CPAlUt a "Mte aetioDtt N<l1.....t 
488. The Com An1aellt.. 

a._.. of ~ lUll'..'" 
CODa.......'···liO!llD......a GMUMl. 

exel••' B'MlltRM CBeeru..aa. froa 
_U.s~ 

M"Ie" 188 U.s. 
(1118), two UUUlOIIu. ....m )UidPI 
coupiriq DOt to COUllt YIRaII 

.,....u••moID. Th. ebarp wu brouPt UDGler 

which rude It a crime for 
COD'.U~ ··to mJure, OPPI'eU, threaten, m.. 

aUlea with intent to pNveat or hil 
"'WII,W'!tillA uel enjoymeDt of an,. right or pftl'Dep 

~II'N'!I~ to bim b,. the ConaUtution or lawl of tbe 

JO'AeIt there wu 
COIl"'. hAd mtended to NIM.a 

mac)!.. II Itapphd to v_m.... 
DUMa "AD Act to repeal all ,,1utes N1atml 

IIIUill'llAlll'lll"'iiIA1l1118 • ." • Stat.. at 
Itrot. it .:nIlel'lu.~ieIIl.Y nlDMuea 

R&1.UH whicb exprellly 0_.110 

reDMI~KI ltatUtes Included I • 
eptl'll~. to OM "f.., briber,., tftP_t.JI. 

v\toll1iJr unlawful meanl (to) hindert _ ........; 

OMD"Ui19. eiwn" from votinS or 

It lat.r R. S. , HOi. By the tim, of 1I0a"" 
19 of the CrimiMl Cod. of M~b 4. 1101. e. 311. 

now U.S.C. , 241. S~c. ,"~NIl,. v. 
TO. 83. a.Ct. 581.15 L.Ed. 1M 

16 



cun CC)D'1~UtKJ the. 01 mstIDJrtWUWUI 
-"raoll~a1 ",htl" aDd Kpropert1 • to 

pad1~ del.I1,,~atlioDI of "penoul n,hu" wwe C()vered 
1811 KIa Klu Act . ActIonl lDvolvml "property

rirhu··t on tbe other bud, to under the 

KavlMG Stat...H" 
10. ChapWr hveD, eDtitled "CII'i,mdNI All" 

Civil Rirbti of Cltileu... Thu&wWl.,' , 
KevlMd Stat*l. 

amount m eGDtroVerl1 NCI"n!lIMDt "II dalatad in 
~".II ta). 

17 



had to m••" 
UA... at DJM:IMI'I 

mtutel 
".,UM co,,..ta lulu to 

r1IIllta. privhplll or 1m.. 
mumti_ lIOldUt~lOa,l" bldwUa, "property 
right!.." olb~"'1M. ODe would have to nuoIl that, 
wbea it the 1811 "iDteDded 
narrow the aeo,. of a lean .,,11_ u 
put of major civil U.s". MS. The 
Court. dtm, the b,ImI'UCIltlOD, 
urefuiled) to pare ., 
M9. 

FmaUy, the Court hu poeraD, eODclude tbat 
modem civil ri,btlltatutel ba". tbe..pe of the 
Recoutruetiora era ltatutu.. Se.. GreGt A.eri:M F.d.ef'Gl 
SGtmtg• • Loa v. Nowomr. U.s.. 811, 99 
S.Ct.. 284111 1851, eo L.Ed..ld 981 (1911'. Id.. 442 at 
391 (White, disMDtinr). Se" -0. S.m, 'U.. Dobb. 
Hou... hu:.. 481 r.ad lotT.l100 (lith Cir.lt1U, aDd Wetll'" 
v. Wite... St."l Worb O/lfiCI""~~ HIAIIltM.Il!ilM" VV"c~lII!-
pGtay. 417 F.ad 'T8. 484 (7th Cir. 1910', 
911 (Uno,. 

Tbe.e prmaple. apply to our cue. We camot aIIume 
tbat tbe '2nd CoDP'UI mad. a d'-loa Impoee a 
upoiiey or e_tom" requirement onto when it 
enaeted Section 1918. To conclude that 1M3 
somebow ..ended Section 1981. __t have dear 
historical evideDce. The hiltoriui e'ridenee tbat doe. exilt. 
bowever, points iD tbe opposite direetlon. 

3, CODgNlI did Dot int.eDd forSeetioD 1983 
to ameDd 1981. 

The Fifth Circuit concluded 
did not intend impoae different. t>_IIIo. 

municipality on tbe 'federal' 
al.erted:· Pet. App. 29A. However. even if that. ...1... so it 
would not ju.tify a repeal by impUeation whieh. 
leeD. requires of 
repeal. Even tbe Circwt's rULGOlK 

probably wrong. 



do ftltViillAI 

1II..&_UJJ... &t 
As the 1_debate DUN". d!l1IIdlP.1_ ia~ to _are M'P'Itilm __""' dlaU 

Dewl, ~NI da".8.. ~.... U_.II 

foUows; 

There .un 'be DO '" civil ",lea or 
_.~, amon, thelDbabltuti of U1 State 

TwritorJ of Uded State of Nee, 

eolor or prevlou eoaditioa of da¥~ 

babltaDts of eveQ' raft ud ~.- WliR018 ftldftll"dl 


to any prevlou of da'ltAPl' 


tar1 Hl'Yitude. exee_

.ban bave tbe pta'l~t. 


tram, to 'be ftm1'I~taa.. 


bwit, Dllr4mUlelil 'e,ue, 

ud penooal 'lW'ftnaPlI:.V &Dd to the full 
benefit of an for IMurity 
of penou be lubjeet to 
like &Dd to DODe 

other. law, ."'IoU 
custom to the eon:tnI~y ~l)twltbll1iUidlajl'. 

ConI. 89tb CoD,,,, 
Durin, enlum, debate QUe.tIOllll w·... rNBlIKI ec~Dettrn" 
ing tbe of tbe Dftl"'_ -_..nl 

The-



to "fuDdameDtal rirbtl., it OppoDeDtI, bowev.., feared It 
mi,h' aI. rilhtl'\ iMludm, 'he ",ht 
tov*., 

Th.. after Sen. Trumbd had equt.ed "civil rirhtl ud 
immwUd_" wilh '~fu"'ntal rlchtl". 14..• • '4-4'8, the 
fo1lowID, exebup plaee: 

McDOUGALL: .... Do I uadenW.Dd that it is 
Dot dalped to mvolve the queltion of political 
rilhtl? 
MR. TRUMBULL: This bW hu nothiDg to do with 
the poIWeal rirhtl or ItatUI ofpri_. It II confiD.. 
ed exclusively to tbeir civil rlchts such as apper· 
taiD to ever, free mu. 

Id.• •'8. Opponents were not convineed b,. Senator Trum­
bull's usuruces, however. Senator SaulsbUl")' drew the 
distinction between ··rilhts which we derive from natwe" 
&Dd "rights whieb we derive from IOvernmenl. " Itt, 4n. Be 
went on to note that -1t)be ri,ht to v* is DOt a natwal 
rilht,," 14... 418. He then read the "civil rirhts ud im" 
munlties" laD,... ud remarked that "the question II Dot 
what (SeD. TrumbWl) meus but what the courts wm .,. the 
law meus.." 1ft. 418. S•• cWo, 1ft. lilT. 1161. 

Eventull, there wu a compromise.. On the eve of final 
palup. the bW wu amended to delete the reference to 
Ucivil rilhts or immunities". Itt. 1811..1aea See abo, 
aeunal BW,. COtatNctor, A". v. p..,,,... 4U U.S. 
875. 888 D. 15. 101 S.Ct. 8141. 8149. 78 L.Bd.ld 885 (1982), 
Thil left § 1 u protecting a lpedfic Jist of enumerated 
rigbts, wbich CODIN- viewed as "natwaJ rigbts. ell 

Five 7ear1 later. wben Congre_ dn.fted § 1 of tbe Ku 
Klux Klo Act. It modeled it after § aof the 1866 Act," 
which read as foOowl: 

Tbat. &D7 penon whot under color of 07 law, 
ltatute, ordinance. regwation, or custom. Ihall 
lubject or cause to be lubjeeted. any inhabitaDt of 
aDY State or Territory to the deprivation of.y 
rigAt .e~"d by tAil act ... IhaD be deemed gun· 
ty of a mildemeaDor ... 

http:uadenW.Dd


«:.114. 
b1 
eDum..... 
that IUINajM 

tbe 1.11:11&1:1," 
ot.her "Ia.moat 

W. Knft,. 

languare of aeeacm 



Againe we examine the spMifte languap of § 2 of the 1_ 
Act: 

That any penon wholl .w.i." ccl,o" 0/ a, lAw. 
lltoe-te. ~"~ or cu....W 
,.bject Of' eaue to b • •ujected. .,mbabitut of 
any State or Territory to the deprivaUoD of illY 
rigbt aeewed by th1l act ••• shall be deemed pilty 
of a mildemeaDOr. 

c. 114. 14 Stat 17. § 2 (emph .. added'. Obviously. the em.. 
phamed I_pap comprises the "cru" terms·' from 
whicb tbe MouU Court bdwnd the "policy or custom" rt ­
quirement. See Put IAI above.. Yet. there is a vast dtf· 
ferenee between § I of the 1868 Act ad the modern Section 
1983. The former was a erimiDailtatute. the diNct IllCGltor 
of the modern 18 U.s"C .. § la..al Since the "nof criminal 
liability of a ~ity was unlmowD at the time. it Reml UDUke.y 
that the 89th ConI"_ had oy Idnd of "policy or cutom'~ 
requirement m mmd wben it enacted II of the 1888 Act. 

If the Court apen, then th1l part of the &rpmeDt Deed 
not contmue. SIDee the "policy or eutom" requinmeDt 
ariles from the 611cnlCiIJ terms" of § 111& ad .mea Con­
grell could not have meat "policy or cutom" at the only 
place where it uled t.hOle ··CI"ueiIJ tel'ml" In the 1881 Act. 
then Conl"sl could not. have mtended to impose a "policy 
or custom t9 requirement. oywhere m that ltatute.. 

If, on t.he other hand, we _ume that. by lneludiDl the 
"crucial terms" In § I of the 1866 Act, CongNII d.id Intend 
to impose a "policy or custom" requiremeDt on tAGt MCt.lon, 
it doel faot foUow t.hat luch a requirement should be read iD­
to § 1 as well. Indeed. it'l more plaalble to CODelude that 
ConlNlI did ftCt intend t.o impose such a requirement on § 
1. or on any other part. of the IBM Act, except for § 2.. 

The restrictiv. lanlua,e of12 ltuds in Iharp CODtrast t.o 
the rest of the IBM Act. Neither t.he phrue a6colol' of any 
law • statute, ordinance, regulation, or euIt.om", nor the 
words Hsubjoct or caule to be subjected''. ue found in any 

18 	Su SC'NWI v. Ufiit,d St4fll, 825 U.S. 91••• 85 a.Ct. 1081. n L.Ed. 
1495. 1«S2 A.L.R. 1880 UN5t: Uft'itftd Statll v. 341 at 83: 
and CI,gu,ie. 813 U,S" at m n. 10. 
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of tbe lectiWI. 
tbe abaeDee of 
8ub~tit 

tbe tact that the ·~CCI_ef ,,,' 

lilatotla_ ... 


ApiB 
409. which COIt""_ ~_D aev. 
from § 1 of tlae 1888 Act.. III ~l_.I~thlltl,lof'tbe 
reub. private the l.lAlilM '1'4"••G 
beeD mteDded to PA.~~R a.tlt11........kd.ft 

muell of , I wowd 
424. The Court m.Itra" 

and empbubiDr the "eolor 

424 n. 31. SiDce the ·'eolor of law" laDruap pre.nt 

2, but not § 1. COIlINI. mut bave mteDded for § 1 

reach more thu conduct committed 4teolor of law", 

i.e., private COD.aUt~. 


Congrea omi~~ed the "color of law" ud "subject or 
cause to be lubjHtedt

' language from , 6 of the uma Act, 
wbieb imposed criminal penalties on .eaD1 penoa who shaU 
knowm,l1 ud wWfuU, obstruct, hinder. or pnveDt" the ar­
rest of a perIOn cbarred with violatiD, the statute. c. 
Stat 28, 16. 

Whne we find DO case construmg § 8, botb it and § t were 
carried forward to the 1870 Act. l

• Tbere t 1 T § 
2 of the 1866 Act) contains tbe ··color of law" and "subject or 
eause to be subjected" lanruare. while, 11 (re-enactmr § 6 
of tbe 1866 Act) still appUes to "aD1 penon." e .. 114, 18 Stat 
142, § 11, 144 § 17. Moreover, the 1870 Act contains .vera! 
new sectioDs whieh. like § 11, im,.. criminal peaalties 
on "aDY perIOD" or "persoDs," These are §§ 5, Dd 6, e. 
114, 16 Stat. 141. whieh became §§ 5506, 5507, Dd 5608 
the Revised Statutes. 

I. BeU'mr in mind. of course, t.he ambiguoul nature the "color of law" 
I.DlUap. See footnote 4 above. 

14 Thil part of the arpment fa particularly impoFtUt if the 
Rv,"fMI dllHnt Ihould p:revan. Under that , 1981 8I'Ose from , 16 
of the 1870 Act, Ind not § 1 of the 1886 Act. Rnyoft. 421 U.S.• at 

(White. J., dilsenting), 
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iDjwe. 8Dm..'" Ulfe8te8, 
teDt pn••et 
any riPt or Dft"ilelre • .wIG Con.. 
stitution oriIbW 
venin of 18 U.S.C. • Se.te. u. 

841 U.s. TGII at L..Ed. 168 
ad it hu bee • ..t1~" that f reaehel 

private CODduet. '5-18 (plunlit,.,. 1&. t8 
IDoQrlu. Jilt CODav,rlDlr). 

ApiA thil depends OD tH ."Dee of tbe "col­
or of law" 18.. SiDa oder I"'ftH!U· 

01 law an 11 oftbe 1m 'Iaof 1866 
Act'. it fol1ows that priDapal Purpoll of18. UDUke 111. 
wu to NMh privati aetkm rath.'tMD om.n of a State,,·· 
341 'U.S.. at '''Ttl (plwUt,.,,, s.~ v. 
l:fN~IffiJ.ft.4I:tM. t03 'U.s.. 81. 104. 388 
(1971). then ateci.. 

Fman,.t we nota ~ 5 the 1810 Act (&8e 1106 " 
5!(7), wldeb also apply to ~·Ul1 penon.." TIl.. netionl 
were pused .for. the lab bellment. wbleb pro­
'rid. tbat ,tlhe ri,bt of Citluu of the UDited Statu to 
'lot. shall Dot be daDied abridpd b, eM StflJe. or 
b, D, on of ra.,. color or previous ~Rj"t"'t."'R 
of lervitude.tt Camphull added' 

In JOfIA.' tie BotmtlGftt 190 U.s.. 18 S..Ct.. 61S, 
979 (1(108), the Court con.ldaNd brourht 
uDder' 5 of tb. 1810 ltatute (U.. , whlcb made 
OntliDM for ··U1 penon·' -'prevent. CODtrol. or 
timidate.. MY perlOn from ..... the ririlt of 
fera,e, to whom firilt II seeured or 
guaranteed by [15th Amendment)." e. Stat 141. 
§ 

Court the 15th AmeDdment u "''''''",,''''''''''' 
the authority to I~Kalltl.l!.U 

_ ........ ··by the United Statel or any ltate. a reQ!wrt!melDt 
the aeUon" 



IOalteGm 

it 


they &nil" U.s.. 
WftPl!1A t.bat an m 

aN DOt ill the .-;tOD. 

wrote.. "There DO room for __'_lOll.
u.,_S,... v. R..a.. U.8" a!.PIlJftif 11ft'll"" 

of the 1810 Act 1108) OIl IImIR ..ads.. 
W. Mv. _11 IAI tbat the -.DeY eultom 

qwnmeDt Items 'Hl!AlM M.Ma'IR -fIIi'ft'Ift1:AJ hi...... 

here.how that, CoDsnu au.. 

or b1 me111ldb••Il~ -@nlftlal 


In ,2 of Aet. then its DOt to mel_ 

I 1. or uy oth_ of tIM 1888 Aet. meal Udlia"elU 

intended that , 1 1981-would .e CODltam 

'.poUey or custom" nqmnmeat. 


W" allO DtM tbe UteralrudiDr pveD the IMmlll 
volved th_ eGalilMDt with t.he ma:am 
ReeoDIWUetioD era civil rightl Rat.. mat be pveD 
IW"P u broad lulu.,.p". .. U.S.t at 481, 
quotill,. U.'t.d StGCe, v. ~ 8t8 U.S.. 181, at 801. 86 S ..Ct.. 

U) LEd.Jd .7 (1980). To "erudal t~M.·· 
§ 1 of 1866 Act, they limply do Dot AppeU" there, 



mfQ."II'~~~ 

The rme of offen the 
moat ltudard 

lD Pan I demoDdnted did Dot intend 
to 1m,.. a MORall KpollcJ requirement 
Seeticm 1981. Now we IDqWre as to what CollIN- did m­
tend. 

CODliden.tiou legialative Intent re­
quire impolitioD of a r••po....t,.,.nor .tudard. 

Legislative mtent caD be Coqrea,9 aDenee. 
This wu the taken the hctioa 1ta cues 
volviar Then. althoup tbeltatuie Inent 
OD the immUDitJ i_u~, the Com inferrM lesill.U"e intent 

tbe ~faet tbat. in the Jear 1871, queRiou of lqillative 
qd judldallmmulty wve viewed principlel.,t 
Pienft v. 888 u.s. M'. S.Ct. 1111, 18 L.Ed.ld 
288 (1961) immunity}. The Court to believe 
that CnlT8u ··wGuld implap a tradition wen srOUDd-

hlItoI'J nuoD" rihout meationinl in the 
laDIUP of the statute. v.. BftllMlAove. 841 U.S. 881, 
316, 71 S.Ct. 783, 96 1019 (1961) Qelillative 
immuuity).II On the other hud. Com found ·'110 ..._ ... "'''w_ 

c tion" qualified pod faitb immuity for municipal corpora· 
tions and tbul refused to impoa it. 1). Cit, o/lft­
dcpeftd,.ftet, 446 e22,688, 100 S.Ct. 1398. 83 L.Ed.2d 
878 (1980)." 

cWo. ScAllver t.'. BAGGe,. 
L.Ed. «1974»; Wood u. :::5M~~NI. 
4S 21. (l9'1I);ud u. Paec~A.tlm. 
!tCt.. tN. (1116), 



familiar rule 
demoamated b,. 
(Ste"eu, J ... CU.D~tmllf'· 
plord Part I B 
Lepl Del... in 
tiOD 1988 ud the GlllIeDt LJIIII!II'JnI!!f ec.UIG 

of the statute. nm... mtauers 
B. 42 1988 compel. adoption 

".~~jR'~~r~ 
IeeODd of iDquirJ aelmowled,.. the fact that 

'ftPi",.. catlin of acUoD under SeetioDII181 ud Ita Dot 
arise tbe ex,". laD_of in 
Ball,va w. LiCt&. H_*, P." .. U..8.. 
24 L..Ed.Jd ..(lilt'. tbe Court beld m 
01 a ltatutory Imp•• the eDRelmee 
aDd appropriate remedlea.."Id.., at 189..It Stdliva 
went OD that fuhlonm.a private Ni'llleGlY 

8eetloM 1981 ·'both leden! ud ltat. ......"..... 
damagel lila,. utmud. wblehe"er better the 
polide. expreued ill the federal " 898 U.S... at 140. 
In IUPpan of itl approaeh. elted a u ..8.C. , ..._. 
which direetl diltriet court. toO their jurisdJe· 

II m~1 Ptt&JWOtFliIc. 108 N111'!1b11'Vttlllllll. 

for thAI p~ oW' PetWoD. p. 

'8 &. Joe, v. II. UIRI4BiI_ 

t, 
JOlUM V. ~_,~" 


'" (1918)(, 

CA~"l m.tes.Ct. 


1&110 upe that 1.1 aM U.dUDI 


8 of ~h. 1_ Npts A". wbieb DftlI'tI>idH 


of tbe .baD have ••• .,.Diu.. 

~Timm&l. a.rmm. DIlmIIIGDIII who are auld 


MCUO. of this 
441 U.s.. n • ., (PoweU. 
ment. however. that JIlIm!l"MlI!D 

baNd upon the a.UM 
mMlem venlon of 8 of 

http:m.tes.Ct


tion t9 enforce the civil rigbts laws... 
. . . in eonformity with the laws of the United 
Stat.s, far as such laws are suitable to euTy the 
same into effect; but all cues wheN they are 
not adapted to tbe object, or are deficient in til!, 
provisions necessary to furnish suitable remedies 
and punish offenses against ~h. law t the eommon 
law, as modified and changed '.)y tbe constitution 
and statutes of the State wherein the court baving 
jurisdiction of such civil and criminal e&Use is held, 

far as the same not inconsistent with the COD" 

stitution and laws of the United States. shall be 
extended to ana govern the said courts in the trial 
and disposition of the eaUH ••• 

After Sv.lli~ the Court applied Section 1988 to hold 
that questions of limitations under Section 1981 are to be 
goveroned by ··appropriate" state law. Joluow, 'U. Ro.awa:y 
E:rpre•• AgeftC" 421 U.S. 484, 462.95 S.Ct.1716, '" L.Ed.2d 
295 (19'15). The Court cautioned, bowever. that ··eonsidera­
tions of state law may be displaced where their application 
would be inconsistent with the federal polley underlying the 
cause of action under eonsideration." 421 U.S., at 466. 

This was also the approach in Moor v. Co"tlty 0/ 
AIo:meti.a. 411 U.S. 698, 98 S.Ct. 1785, L.Ed.2d 598 (1978), 
where the Court refused to allow a county to be beld liable 
under Seetion 1988 for the constitutional torts its Ineriff. 
While state law expressly allowed cOUDtin to be held liable 
for the civil rights violatioDs, this feature eould not be ineor· 
p<lrated into Section 1988. since the result would be 
than consistent" with Monroe v. PaJH. 411 U.S., at 706. The 
Moor Court reasoned that, because of the MOftroe decision, 
its ease was ha wholly different cue from those in which. 
lacking any dear expression of congressional will, we bave 
been caned upon to decide wbether it is appropriate to look 
to state law or to fubion a single federal rwe in order to fill 
the interstices of federal law." Id.. 411 U,S'9 at 701 D. 12. 

Of course, in our case there is DO "clear expression ot ~on~ 
81'el.iooal wU:". As showed in MOft,dl'. upoUcy or 
custom"' requ~ement inapPOSite to 1981. Til 
the Court il perfectly free to look to state or to fashion 
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U a amll_ federal rule ..'t't 
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