No. 83-219

In the
Supreme Court of the United States

Ocroper TerM, 1983

GARY McDONALD,

Petitioner,
vs.

CITY OF WEST BRANCH, MICHIGAN ; PAUL LONG-
STREET, CHIEF OF POLICE; BERNARD C. OLSON,
CITY MANAGER; CHARLES W. JENNINGS, CITY
ATTORNEY; DEMETRE J. ELIAS, CITY ATTOR-
NEY; UNITED STEEL WORKERS OF AMERICA,
DISTRICT 29,

Respondents.

On Writ Of Certiorari To The United States Court of
Appeals For The Sixth Circuit.

BRIEF FOR EDWIN F. MANDEL LEGAL AID
CLINIC AS AMICUS CURIAE

Gary H. Parm

Epwix F. Maxper Lecar A CLINIC

of the University of Chicago Law School
and United Charities of Chicago

6020 South University Avenue

Chicago, Illinois 60637

(312) 962-9611

Attorney for Amicus Curiae



Nick
Rectangle


No. 83-219

IN THE
SUPREME COURT OF THE UNITED STATES
October Term, 1983

GARY McDONALD,
Petitioner,

vVS.

CITY OF WEST BRANCH, MICHIGAN;

PAUL LONGSTREET, CHIEF OF POLICE;
BERNARD C. OLSON, CITY MANAGER;
CHARLES W. JENNINGS, CITY ATTORNEY;
DEMETRE J. ELIAS, CITY ATTORNEY;
UNITED STEEL WORKERS OF AMERICA,
DISTRICT 29.

Respondents.

On Writ Of Certiorari To The
United States Court Of Appeals
For The Sixth Circuit.

BRIEF FOR EDWIN F. MANDEL LEGAL AID CLINIC
AS AMICUS CURIAE
IN SUPPORT OF THE PETITIONER,
GARY McDONALD



Nick
Rectangle


TABLE OF CONTENTS

Page
Table of Authorities......

statement of Interest...

ceesesesceseslV

summary of Argument...
ARGUMENTI...I.....-......-.0..-'......8

I. A LABOR ARBITRATION OF A UNION
GRIEVANCE SHOULD NOT BAR AN
EMPLOYEE'S ACTION UNDER 42
U.S.C. §1983..ccceececencnceansssB

A. Labor Arbitration Does Not
Provide a Grievant with an
Adequate Opportunity to
Litigate Statutory or
Constitutional Claims.......8

B. This Court should adhere to
its decisions limiting the
preclusive effect of arbi-
tration awards in union
grievance proceedings..... .20

C. Labor Arbitrations are not

accorded preclusive effect
under 28 U.S.C. §1738......30

CONCLUSION. s veevoooeeanssssassssssnse3d



Nick
Rectangle


v

TABLE OF AUTHORITIES

Cases: Page

Alexander v. Gardner-Denver Co.,
315 U.S. 36 (1974)...cccecunn ....passim

Allen v. McCurry, 449 U.S. 90 ;
(1980) ceesecoocnccs 50000000 4,8,21,22,26

Barrentine v. Arkansas-Best Freighnt
Systems, Inc., 450 U.S. 728
(1981) eeveeccoccccancsccscnons ....passim

Blonder-Tongue Laboratories, Inc.
v. university of Illinois Foun-
dation, 402 U.S. 313 (1971)...cccce.e ..14

Kremer v. Chemical Construction _
Corp., 456 U.S. 461 (1982)ccccenes passim

Monroe v. Pape, 365 U.S. 167
(1967) ceveesens teeeesssesssesvssssersens 26

Parklane Hosiery Co. v. Shore,
439 U.S. 322 (1979).cccecccccemocrrnes 14

Patsy v. Board of Regents, 457 U.S.
496, (1982) cececesssssncceancconcrcs 5,26

State Div. of Human Rights v. New
York State Drug Abuse
Commission, 59 A.D. 24 332,
336, 399 N.Y.S. 24 541, 544
» (1977) ceeeeecacasoanssnsnsosevoscecsss 14

ii



Nick
Rectangle


gtatutes:
gtatL-=9

42 U.S.C. §1983...... et passim

28 U.s.C. §1738.......5,8,9,21,31,32
42 U.S.C. §81988...cccciccnnccccnns 32

Title VII of the Civil Rights
Act of 1964, 42 U.S.C. §2000e,
‘e_t Seg.....-...-....5,10,23,24,25,27

Fair Labor Standards Act,
(FLSA), 29 U.S.C. §201,
€L SE.csennnnancroonnnnns 10,23

Labor-Management Relations
Act, (LMRA), 29 U.S.C.
§§152(2) , 173(d)ecceccccccnns 28

Restatement

Restatement (Second) of

Judgments (1982) ..ccaceccccceceecs 3
6§28 .0ceccccsosnsossesane s 17
§83ccecccncscacscnasessesse ve...18,19

58400000010-c.o-oo-cnoooo.--17I19I20

Periodical

Meltzer, Labor Arbitration and
Conflicting Remedies for
Employment Discr imination,

39 U. Chi. L. Rev. 30 (1971).....: 11



Nick
Rectangle


r

Wwith the consent of the Petitioner
and the Respondents, the Mandel Legal Aid

Clinic submits this brief as amicus curiae

in support of the Petitioner, Gary McDonald.

STATEMENT OF INTEREST

The Edwin F. Mandel Legal Aid Clinic
of the University of Chicago Law School,
in existence since 1959, is dedicated to
protecting against and remedying depriva-
tions of constitutionally protected rights. 1
The Clinic regularly represents persons
who bring claims against state and local \
government employers. Many of these persons ‘
have proceeded to grievance arbitration
prior to bringing their statutory claims.
The application of preclusive effect
to arbitration decisions in actions

brought under the federal civil rights

statutes would substantially restr ict

the relief available to these clients.

iv
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SUMMARY OF ARGUMENT

Arbitration of Petitioner's
grievance s'hould not bar his right
to bring an action under 42 U.S.C.
§1983 arising out of the same facts
as his union grievance.

Arbitrations do not have suffi-
cient procedural safeguards to adjudi-
cate §1983 and constitutional rights.
Arbitrators do not generally have
sufficient expertise to apply federal
civil rights statutes or the Constitu-
tion. Even if they did, their authority
is limited to the contract. This
limitation requires that where a
statute and a collective bargaining
agreement conflict, the arbitrator
must apply the contract. If the
arbitrator rules that §1983 supercedes
the contract, the arbitrator will
have exceeded the scope of arbitrable

issues, and the award will be unenforce:
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able. Moreover, if an arbitrator
had the authority to apply §1983,
the contract may still limit the
availability of relief in the form
of damages.

Most significantly, the aggrieved
individual does not control the presen-
tation of his grievance at arbitration.
Rather, the individual's case is
controlled by the union. The indivi-
dual does not select the attorney
who presents the grievance and is
not permitted to be represented by
his own counsel. Indeed, the indivi-
dual is not even a party to the arbi-
tration decision, and is therefore
not entitled to independent judicial
review of the award. Furthermore,
because the arbitrator is usually
selected by the union and management,
the interests of the individual may
not be the arbitrator's paramount

consideration. Since Petitioner lacked
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control over the presentation of
his case at arbitration, he was also
denied a "full and fair opportunity"
to present his claim. The procedural
inadequacies of arbitration and the
limited subject matter jurisdiction
of the forum combine to foreclose
giving preclusive effect to arbitration
decisions. To give preclusive effect
to arbitration decisions in §1983
actions would violate federal law
standards of preclusion and due process
of law. Likewise general rules of
preclusion as set forth in the Restate-
ment (Second) of Judgments (1982)
would not accord either issue Or
claim preclusion to the arbitration
in Petitioner's §1983 action.

In effect, the jury trial below
was Petitioner's first "full and
fair opportunity" to independently

present his §1983 claims to a court

of competent jurisdiction through
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counsel of his own choosing. There-
fore, the District Court's judgment
should be reinstated, and the Circuit
court reversed.

General rules of preclusion

apply to §1983 cases. Allen v. McCurry,

149 U.S. 90 (1980). Where an employee
raises a federal statutory claim
involving rights conferred upon him

as an individual, rather than by

a collective bargaining contract,

the Court has held that prior arbitra-
tion of grievances arising out of

the same events will not preclude

an individual from independently
seeking to vindicate his statutory

or constitutional rights before a

federal court. Barrentine V. Arkansas-

Best Freight System, Inc., 450 U.S.

728 (1981); Alexander V. Gardner-

Denver Co., 415 U.S. 36 (1974).
Moreover, the Court has concluded

that labor arbitration decisions
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are not accorded preclusive effect
under 28 U.S.C. §1738, the federal
full faith and credit statute. Kremer

v. Chemical Construction Co., 456

U.5. 461 (1982).

Rights under §1983 are vested
in the individual. Prior to the
enactment of this statute, no indivi-
dual actions were provided to redress
deprivations of constitutional rights
by state and local authorities.
Plaintiffs are granted direct access
to federal court to enforce the rights
provided by §1983. Indeed, the federal
courts have the primary responsi-
bility for enforcing these rights.
Under §1983, exhaustion of alternative
remedies is not required. Patsy

v. Board of Regents of the State

of Florida, 457 U.S. 496 (1982).

Alexander v. Gardner-Denver's

holding that rights under Title VII

\ of the Civil Right Act of 1964, 42
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U.5.C. §2000e, et seq. may not be
waived by a collective bargaining
agreement to arbitrate contract dis-
putes controls here. As with Title
vII, §1983 protects individual civil
rights. Petitioner may only be deemed
to have waived his individual right
to resolution of his §1983 claims
by jury trial through an independent,
voluntary, and knowing waiver agreement
with the City of West Branch.

Since a collective bargaining
agreement represents the choices
of the majority of the members of
a bargaining unit, an agreement to
arbitrate contract disputes does
not prospectively waive an individual's
right to bring a §1983 action. Nor
does actual submission of Petitioner's
claim to arbitration constitute such
a waiver, since it would be without
consideration. Petitioner always

had the right to proceed to arbitration
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under the collective bargaining agree-
pent and exercise of this right would
be an unwarranted concession for
waiving his right to bring a §1983
action.

Affirmance of the Circuit Court
decision would not only sacrifice
petitioner's individual rights, but
may have the consequence of increasing
the federal caseload. Faced with
a choice between §1983 rights and
contract rights, many will prefer
the former and forego use of grievance
procedures. Furthermore, since §1983
enforces constitutional rights and
the agreement to arbitrate enforces
contract rights, there is no incon-
sistency in allowing deprivations
of both these rights to be redressed

in their appropriate forums.
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ARGUMENT

{. A LABOR ARBITRATION OF A UNION
GRIEVANCE SHOULD NOT BAR AN
EMPLOYEE'S ACTION UNDER 42 U.S.C.
§1983.

A. Labor Arbitration Does
Not Provide a Grievant f
with an Adequate Opportunity |
to Litigate Statutory or
Constitutional Claims.

1t is the position of Amicus

that this Court should follow its

prior decisions and decide not to

give preclusive effect to union grie-

vance arbitrations in §1983 actions.

Allen v. McCurry, 449 U.S. 90, (1979)

held that general principles of preclusion
‘: and the standards of the federal
'l full faith and credit statute, 28
} U.5.C. §1738, apply to suits brought

under 42 U.S.C. §1983. In Alexander

‘ v. Gardner-Denver Co., 415 U.S. 36

(1974), Barrentine v. Arkansas-Best

Freight Systems, Inc., 450 U.S. 728

(1981), and Kremer v. Chemical Construction

* Co., 456 U.S. 461 (1982), this Court

indicated that union grievance arbitrations

4
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should not be given preclusive effect
in individual claims arising under
other federal statutes.

Moreover, Kremer indicated that
because the arbital forum is proce-
durally inferior to state courts
and administrative boards, and because
arbitrators' expertise is the law
of the shop, not the law of the land,
arbitration hearings are not subject
to the requirements of 28 U.S.C.

§1738. 456 U.S. at 477-478. These
precedents require that actions under
§1983 to redress violations of constitutional
rights not be precluded by an arbitration
of a grievance arising under a union
contract.
This Court was correct in Gardner=

Denver, Barrentine, and Kremer to

conclude that labor arbitration hear -

ings are procedurally inferior to
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those of a judicical forum. They
qre inadequate for adjudicating statu-

tory or constitutional rights. Barrentine

y. Arkansas-Best Freight System,

Inc., 450 U.S. at 742-745.
Labor-management arbitrators are
' specialists. Their expertise is
the "law of the shop," not the "law
of the land." Kremer, 456 U.S. at
478; Barrentine, 450 U.S. at 743.
( Thus, even if permitted to do so,

there is no reason to believe that

a labor-management arbitrator would
competently apply a statute like
Title VII, the FLSA, or §1983 to

an employee's gr ievance.}-/ "The

1 ————— e

-'Indeed, Chief Justice Burger and
‘ Justice Rehnquist, who dissented
in Barrentine because they believed
wage claims were within the specialized
tompetence of labor arbitrators,
indicated that reliance upon arbital
decisions to ad judicate civil rights
¢laims could " [undermine ] enforcement
of fundamental rights Congress intended
to protect." 450 U.S. at 750. Accords
ing to Chief Justice Burger, adjudication
of such claims requires reference
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arbitrator's future employment depends
upon his acceptability to [the union
and management] or to groups sharing
their interests as distinguished

from the individual aggrieved "

Meltzer, Labor Arbitration and Con-

flicting Remedies for Employment

piscrimination, 39 U. Chi. L. Rev.

30, 44 (1971). Moreover, a labor-
nanagement arbitrator's authority

arises from the contract, not from
remedial statutes, and should an
arbitrator decide a grievance on

the basis of §1983, this Court has
recognized that;. the arbitrator has
"exceeded the scope of the submission,”
and his award will not be enforced.

Gardner-penver, 415 U.S. at 53.

Since arbitrators are bound by the

——————e

/continued: to public law concepts,

rather than the '"'law of the shop.'

L‘?- Here, the enforcement of. Peti-
tioner's rights would not just be
Undermined, it would be eliminated
3ltogether since the arbitrator did

"ot consider Petitioner's First Amend-

ment claims.

A 11
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contract, they cannot provide all
the relief to which an individual
may be entitled under a parallel

statute such as §1983. Barrentine,

450 U.S. at 745.

perhaps the most significant,
and often overlooked inadequacy of
labor arbitration is that the aggrieved
individual has no control over the
presentation of his grievance. The

arbitration is between the union

and the employer. The union is the
parti,' not the employee. Most col-
lective bargaining agreements provide
that the union and management select
the arbitrator. The union chooses
the lawyer to present the grievance
and the employee's attorney is not
even allowed to participate in the
proceedings. The union decides which
Witnesses to call to testify. The
union decides how to frame the issues

and develop the argument. Since

19
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the employee is not a party, he has
no rights to judicial review.- As
Justice Powell stated in Gardner-
penver:

In arbitration, as in the

collective-bargaining process,

the interests of the indivi-

dual employee may be sub-

ordinated to the collective

interests of all employees

in the bargaining unit.

415 U.S. at 58, n.l9.

To bind the employee by a pro-
ceeding in which he could not partici-
pate as a party with the full rights
usually accorded a party violates
due process of law. Lack of control
of the presentation of the evidence
and the argument deprives the employee
of a "full and fair opportunity to

litigate" his claim. In Kremer V.

Chemical Construction Co., 456 U.S.

461 (1982) the Court relied on the
ability of a complainant to present
his charge as one indicator that
the "full and fair opportunity to

litigate" test was met. The Court
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indicated that the complainant had
mighe right to submit all exhibits
ghich he wishes to present and testi-
gony of witnesses in addition to

his own testimony.'"™ Id. at 483

quoting State Div. of Human Rights

v. New York State Drug Abuse Comm'n,

59 A.D.2d 332, 336, 399 N.Y.S. 24

- 541, 544 (1977). The Court also
relied on the complainant's rights
to rebut evidence submitted by the
employer and to have an attorney
represent him. Petitioner here lacked
control of the presentation of his
grievance in the arbitration and
was therefore denied his "full and
fair opportunity to litigate."” See

Parklane Hosiery Co. v. Shore, 439

U.S. 322, 330 (1979) and Blonder-—

Tonque Laboratories, Inc. v. University

of Illinois Foundation, 402 U.S.

313, 333 (1971) .2/

|\

2/
',The question of whether the tl:ia]
judge below exceeded his authority
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such lack of control over the
arbitration is especially significant
here, because Petitioner asserts
that he was discharged on account
of the exercise of his First Amendment
right to free speech. It is conceiv-
able that Petitioner's interests
diverged not only from the City's,
but also from those of the very union

that represented him at arbitration.

This is indicated by the fact that
petitioner sued his union in this
action for inadequate representation.
Under such cir.gumstances, Petitioner
should not be barred by the result

of a proceeding in which he d4id not

ycontinued: by admitting the arbitration
decision into evidence is not before
the Court. See Alexander V. Gardner-
Denver Co., 415 U.S. 36, 60 n. 21
1982). Presumably any arbitration
proceeding which does not meet the
due process requirements of a "full
and fair opportunity to litigate"
should not even be admitted into
‘ gvidence, particularly before a jury
'n a §1983 damage action.
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control the presentation of his griev-
ance.

The Restatement (Second) of
judgments would also deny both issue
pgeclusion and claim preclusion for
labor arbitrations in this situation.
pccording to the formulation adopted

by the Restatement, the arbitration

would not be entitled to claim pre-

clusion to bar Petitioner's §1983
action because the arbitrator was
not authorized to hear the §1983
claim or provide a damage remedy.
Under Section 26 of the Restatement,
these limitaticlms on the subject
matter jurisdiction of the arbitrator
.would foreclose giving the award
preclusive effect upon Petitioner's
§1983 claim. Restatement (Second)
of Judgments §26 (1982).

Also, the Restatement (second)

of Judgments would allow petitioner
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to litigate his §1983 claim because
the "scheme of remedies" provided
by §1983 permits litigation of the
§1983 claim. Since §1983 creates
an independent action, as argued
above, the §1983 claim would not

be barred. Restatement (Second)

of Judgments §84(2) (1982).

Nor would the Restatement grant
issue preclusion to the arbitrator's
decision that Petitioner was properly
discharged "for cause." Under Section
28 of the Restaten{ent, Petitioner
would not be bound on this issue
because he could not have obtained
review of the arbitration for the
correction of errors. Since only
the union could seek review of the
arbitrator's decision, only the union
is bound on the "for cause" issue
in further litigation.

The labor grievance arbitration
Would also not be given preclusive

effect on the "for cause" issue because
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of the informality and nonjudicial
nature of the procedures. Restatement
(second) of Judgments §83(b-e) (1982).
justice Powell described the inade-
quacies of labor arbitrations in

Gardner-Denver:

[T)he fact-finding process
in arbitration usually

is not equivalent to judicial
fact-finding. The record
of the arbitration proceed-
ings is not as complete;

the usual rules of evidence
do not apply; and rights
and procedures common to
civil trials, such as dis-
covery, compulsory process,
cross-examination, and
testimony under oath, are
often severely limited

or unavailable. 415 U.S.
at 57-58.

The Restatement would also not
grant preclusion on the "for cause"
issue because the employee is not
a party. Since the union is the
party, the Restatement would bar
the union but not the employee.

The Restatement provides that arbitra-
‘ tion awards are entitled to the same

effect as a judgment of a court except
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if,the arbitration procedure lacks
the elements of adjudicatory procedure
‘required by the Restatement to give
preélusive effect to6 decisions of
admiﬁistrative tribunals. Restaﬁement
(S;;econd) of Judgments §84(3) (b) (1982).
one of the procedural requirements
for administrative tribunals is':

"the right on behalf of a party to
present evidence and legal argument

in support of the party's contentions
and fair opportunity to rebut evidence
and argument by opposing parties. . ."
§83(2) (b). Siqcé the employee does
not have these procedural rights

on behalf of either himself or the
union, the employee is not bound

by the arbitration award.

The Comment to §83, which is incorporated
into the standards for arbitrations
under §84, shows that the employee
must have the rights of a party before

be can be bound. "in some types

19
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of administrative proceedings, the

yictim of a statutory wrong may complain

to thé agency but not be given ini-

" iative or control of an enforcement

proceeding. In such circumstances

the agency rather thah the victim

is the party to whom the rules of

resrjudicata apply. . . " Restatement

{Second) o_f Judgments, §83, Comment

C (1982). Therefore the union is

pound by the arbitration but not

the Petitioner who was not a party

and did not_control the presentation

of the evidence and argument in support

of the grievax.n.ce.

B. This Court should adhere toO
its decisions limiting the pre-
clusive effect of arbitration
awards in union grievance pro-
ceedings.
The Circuit Couft's decision should

be reversed because this Ccourt's precedents

show that no more weight should be accorded

to the arbitrator's decision than that

t admitted

given by the District court when i

it into evidence.

20
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Allen v. McCurry, 449 U.S. 90 (1980)
neld that general rules of preclusion
appiY to §1983 c;ases. In Allen the question
presented was whether collateral estoppel
would apply to a §1983 case raising Fourth
amendment issues. The Fourth Amendment
issues had been previously adjudicated

in 2 motion to suppress evidence at the

criminal proceeding in which the Petitioner
had been convicted. While not deciding
whether the particular facts and circum-

stances of the criminal proceeding justified

giving it any preclusive effect, the Court
did conclude that §1983 cases are governed
by "traditional™ rules of res judicata

and collateral estoppel. Id. at 99. The
Court remanded the issue to the trial

court to determine how the "conventional”
doctrine of collateral estoppel applies

to the particular facts and circumstances
in McCurry's case. 1d. at 95, n.7.

, The Court further held that the legal

standards of 28 U.S.C. §1738, the federal

)y

ot}
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fu1l faith and credit statute, apply to
§1983 actions. Since this court stated
in @—5 that arbitration decisions are
not included within §1738, _this Court
chould apply its precedents and deny pre-
clusive effect to arbitration decisions
in §1983 actions.

Applying the Allen holding to this
case, the Sixth Circuit's decision should
be reversed and Petitioner's Jjudgment
reinstated because this Court's prior
décisions show that preclusive effect
should not have been given to the labor
arbitrator's decision. This Court has
consistently refused to grant preclusive
effect to an arbitrator's decision where‘
the aggrieved employee subsequently seeks
to vindicate an i_ndividual right of federal
statutory origin which arises independently
from the employee's collective rights
under the collective bargaining agreement.

Most recently, a labor arbitration

of a wage dispute was held not to preclude

22
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; an'_‘.indi"idu‘al employee from bringing an
actiO\'? for violation of the minimum wage
provisions of the Fair Labor Standards
'_Act (FLSA) » 29 U.S.C. §201, et seq.

parrentine V. Arkansas-Best Freight System

‘Inc., 450 U.S. 728 (1981). The Court empha-
cized the individual nature of FLSA rights,
in contradistinction to collective contract
rights. Id. at 739. It concluded that
" i{ndividual FLSA rights could not be waived
by an agreement to submit contract claims
to arbitrai:ion.
The most analogous decision to this

case is Alexander V. -Gardner ~-Denver Co..,

415 U.S. 36 (1974) in which the Court
denied full preclusive effect to a labor
arbitration in a subseguent Title VII
action. Rather, it ruled that the arbi-
| tration may be admitted into evidence
and accorded such weight as the trial
court deems appropriate. The Court held

that the existence of an arbitration clause

Y .
‘ in a collective bargaining agreement did

o

273
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mot prospectively waive the individyal
enployee's right to bring a later action
under Title VII. Rights arising under
ritle VII were found to _be vested in the
individual employee and to be independent
.of those conferred by the collective bar- -
gaining agreement. |

In Gardner—-Denver, Justice Powell,

writing for a unanimous Court, upheld

the employee's action under Title VIiI,
even though the union contract contained
a non-discrimination clause and the issue
of discrirﬁination had been presented to
the afbitrétor. According to the Court's

feasoning in Gardner-Denver, Title VII

rights do not concern majoritarian processes,
that "[o]f necessity, the rights conferred
[by Title viI] can form no part of the
Collective-bargaining process. . ." 415 U.S.
at 51,

Submission of a grievance to arbitra-
tion was also not deemed sufficient to

Constitute a waiver of the federal statutory

24
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clains under Title VII arising out of

the same facts. Gardner-Denver, 415 U.s

at 52. Justice Powell recognized that
1abof arbitrations of union grievances
are designé'd to resolve only righté under
the co‘liect'i.x-/_e bargaining agreement and
nbt fights afising ﬁnder other federail
statﬁtes creating distinct rights and

remedies for individual employees.

According to Gardner—Denver,‘ waiver
of Title VII rights by the union'sbdecision
io take a grievance to arbitration would
ﬁherefore amount to aﬁ unwarranted coﬁces—
sion by the union of an employee's federal
statutory rights in‘return for obtain-
ing grievance arbitration, a right the
employee already had. Id. This Court
noted that any effective post-dispute
waiver of Title VII rights would have
to be voluntary and knowing. "In no event
Can thé submission to arbitration of a

claim under the nondiscrimination clause

» of a collective-bargaining agreement con-
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stitute @ binding waiver with respect
to an employee's rights under Title vIT."

1d. at 52, n. 15.

The rationale for the no-waiver rules

of Gardner-Denver and Barrentine is equally
applicable to Petitioner's instant suit
under §1983. First, §1983 also created

a new cause of action for individuals

to obtain redress for deprivations of

their constitutional rights. Prior to
the enactment of §1983, no individual
actions were provided to obtain relief
from violations of constitutional rights
by state and local authorities. Allen
v. McCurry, 449 U.S. at 98-99.

Second, the federal courts are assigned
the primary responsibility for enforcing
the rights created by §1983. Indeed the
tole of the federal courts is paramount
in resolving §1983 claims. Monroe V.

Pape, 365 y.S. 167 (1961); Patsy v. Board

of Regents of the Staée of Florida, 457

U.S. 496 (1982).
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Third, §1983 provides even more direct
access to federal court than does Title
yiI. Administrative procedures for the
investigation and conciliation of claims
are required under Title VII prior to
resort to federal court, whereas §1983
does not require any prior administrative
procedures. When Congress enacted §1983
it contemplated that individuals denied
Constitutional rights were to be accorded
a judicial remedy, not a remedy to be
rendered by an administrative tribunal
or an arbitrator.

Petitioner should not be deemed to
have waived his individual rights to bring
this action. Just as with Title VII,
§1983 vests individuals with a cause of
action. Rights under §1983 should not
be foreclosed because the employee was
3 member of a union with an agreement
to arbitrate contract claims. Nor should
the union's submission of a grievance

to arbitration bar the employee. Since

"7
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petitioner never submitted his First Amend-
pent claims to arbitration, his §1983
judgment should be sustained.3/

In the case at bar the collective
bargaining agreement was between the United
steelworkers and the City of West Branch.

As a public sector agreement, it is not

subject to the provisions of the Labor
Management Relations Act, which endorses
non-judicial methods as the preferred

form of dispute resolution under collective
bargaining agreements. 29 U.S.C. §§152(2),
173(d). Nonetheless, because labor
arbitrations in the public and private

sectors are identical processes, there

3/

“'Amicus does not mean to argue that claims
under §1983 may never be submitted to

binding arbitration. An aggrieved individual
may, after a dispute has arisen, waive

his rights under 1983 by an independent,
knowing, and voluntary agreement with

his adversary to submit such a claim to

an arbitrator. Resolution of a §1983

claim by methods already provided by the
union contract should never qualify. ‘
Such a waiver would be without consideration
since it would be based upon an employee’s
eXercising a right he had all along as

3 member of the bargaining unit. See

ity

Sardner-Denver, 415 U.S. at 52, n.” 15
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is no reason for this Court to conclude
that public sector grievance arbitration
decisions should be granted any greater
deference than private sector decisions.

Since public employees are often
prohibited from striking, their only re-
course may be to arbitration to resolve
their grievances. Making these decisions
preclude §1983 actions would only exacerbate
tensions in public sector employee relations
because many grievances would not be brought
to arbitration in order to preserve §1983
actions,

This result would also operate to
increase the federal court's caseload.
Many employees prevail in arbitrations
or are satisfied with being heard and
do not bring §1983 cases. Forced to make
a choice between their §1983 rights and
their rights under the union contract,
mny will choose to pursue their §1983
. rights in federal court and forego using

the grievance procedures. Thus, in either

29
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T public or private sector, decisions
of 1abor arbitrators should not be given
preclusive effect when an employee asserts
individ“al statutory or constitutional
rights in a subsequent §1983 civil rights
action.

Affirmance of the Circuit Court below
would be inconsistent with the reasoning

of this court in both Barrentine and Gardner-

penver, in which the Court stated that

both collective and individual statutory
remedies are equally available to an ag-
grieved employee, and that "certainly

N0 inconsistency results from permitting
both rights to be enforced in their res-
Pectively appropriate forums." Gardner-

M, 415 U.S. at 50; Barrentine, 450

| U.S. at 745-746.

C. Labor Arbitrations are not accorded
preclusive effect under 28 U.S.C.
§1738.

This Court should also follow its

Le q . . i
30ning in Kremer v. Chemical Construction

¢
s 456 y.s5. 461 (1982) that 28 U.S.C.

-
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§1738 does not require federal courts
to give full faith and credit to labor
arbitrations of union grievances. This
court explicitly recognized that labor
arbitration decisions are not subject
to the mandate of 28 U.S.C. §1738. Section
1738 requires that:
The records and judicial proceedings
of any court of any such State. . .
shall have the same full faith and
credit in every court within the
United States. . . as they have by

law or usage in the courts of such
State. . .

In Kremer, the Court held that a

plaintiff seeking relief under Title VII

is barred when a state court has issued

a final adjudication upon his discrimination
charge. Justice White, writing for the
majority in Kremer, considered the relation-
ship between labor-management arbitration

and §1738 when he distinguished the holding

in Kremer from that of Gardner-Denver.

Justice White stated:

The holding in Gardner-Denver was

‘ ' that a private arbitration decision :on
concerning an employment discriminatl

claim did not bind the federal courts.

-+
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Arbitration decisions, of course,

are not subject to the mandate
of §1738.

gremer, 456 U.S. at 477.
The rationale underlying this conclu-
sion was made clear by Justice White in

the subsequent paragraph of the majority

opinion in Kremer:

The arbitrator's specialized competence
is "the law of the shop, not the

law of the land," and "the fact finding
process in arbitration usually is

not equivalent to judicial fact find-
ing." (Gardner-Denver, 415 U.S.

at 57] These characteristics cannot

be attributed to state administrative
boards and state courts.

1d. at 478. Indeed, §1738 does not contem-
plate according full faith and credit
to arbitrators' decisions, but only to

"records and judicial proceedings" of

the states .ﬁ/

———————

5/‘42 U.s.c. §1988 also supports reliance

on the federal standard set out in Gardner=
Denver and Barrentine. Under Section . .

1988, "actions under §1983 are toO be adjudi-
cated "in conformity with the 1aws of

the United States, so far as such laws

are suitable to carry the same into effect.
" 42 y.s.c. §1988.
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petitioner here seeks to Qihdicéfé
individual rights which arise under
the First Amendment and §1983. These
rights arise from & legal source independent
of his collective rights under the agreement
betweeﬁ the United Steel Workers and the
city of West Branch. General rules of
preclusion, as appiied by this court to

labor arbitration in the Gardner-—-Denver,

parrentine, and Kremer cases, reguire
that Petitioner's judgment under §1983
be reinstated.
CONCLUSION
For the foregoing reasons the
judgment below“should be reversed.
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