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"[W] e will no longer honor the results of an arbi
tration proceeding under Spielberg unless the unfair 
labor practice issue before the Board was both pre· 
sented to and considered by the arbitrator. . . . [W]e 
will give no deference to an arbitration award which 
bears no indication that the arbitrator ruled on the 
statutory issue of discrimination in determining the � 
propriety of an employer's disciplinary actions .... 
IW] e shall impose on the party seeking Board de
ferral to an arbitration award the burden to prove 
that the issue of discrimination was litigated before 
the arbitrator." 

In addition, the NLRB would not defer in this case since, 
as discussed in Part V C above, the arbitration proceed
ings were not "fair and regular." Spielberg Manufac·

turing Co., 112 NLRB 1080 (1955). For reasons amply 
set forth in Part V of Alexander, neither the Spielberg
do ctrine nor a more strictly limited deferral doctrine
should be adopted for §1983. 415 U.S. at 55-61.
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CONCLUSION 

For the foregoing reasons, the decision of the United 

States Court of Appeals for the Sixth Circuit should be 

reversed. 

Respectfully submitted, 

DAVID AcHTENBERG (Counsel of Record) 

IRVING ACHTENBERG 

SUSAN B. TESON 

ACHTENBERG & ACHTENBERG, P.C. 

906 Grand A venue, Suite 700 

Kansas City, Missouri 64106 
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