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QUESTION PRESENTED

l. Should unappealed arbitration awards—as distin-
guished from state court decisions—be given preclusive
effect in cases brought under 42 U. S. C. § 198317
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In The

Supreme Court of the United States

October Term, 1983

0
A4

GARY McDONALD,

Petitioner,
vs.

(ITY OF WEST BRANCH, MICHIGAN ; PAUL LONG-
STREET, CHIEF OF POLICE; BERNARD C. OLSON,
(ITY MANAGER; CHARLES W. JENNINGS, CITY
ATTORNEY ; DEMETRE J. ELLIAS, CITY ATTOR-
VEY; UNITED STEELWORKERS OF AMERICA,
DISTRICT 29,

Respondents.

o—"

On Writ of Certiorari to the United Sta,.tes Court of
Appeals for the Sixth Circuit

0__"_/—‘

BRIEF OF RESPONDENTS

o——"

1 STATEMENT OF THE CASE

Respondents will not submit a separate st.atement ?f
the case, but wish to expand upon and clarify certain
$pecific points.
ance under the

M D . - M 1 vV
cDonald did, indeed, file a gr1e violation

ion colleetive bargaining agreement claiming a
ﬁ of article 3 of the union contract. (J.A. 26)

act provides that the

" Article 3,4 3.0 of the union contr
ty has the right to ¢ . . . demote, suspend

or dischargeé

b
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employees for proper cause’’, (J.A. 47) No mention
was made in the grievance of any violation of article 1,
§ 1.2, entitled ‘““No Diserimination Because of Union Ac
tivities””. (J.A. 46)

Nor did the plaintiff claim at the arbitration hear-
ing that his discharge was in retaliation for union ac-
tivities.

Testimony was taken at arbitration with regard to
charges 6 and 7.! The arbitrator did consider whether
or not MecDonald was discharged for making disrespect-
ful, derogatory or slanderous remarks; for falsely ac-
cusing the chief of police; or for attempting to undermine
the authority of the chief. He determined that although
such expressions were outspoken and tactless, they could
not be just cause for discharge. (J.A. 40-41)

MeDonald’s claim in federal court was not that his
constitutional right to free speech was violated by his

discharge, but that he was fired for ‘“union activities”.
(J.A. 5)

The question asked on the special interrogatory di-
rected to the jury was whether or not he was discharged
from hig position ag g police officer in retaliation for,
or to Suppress, his union activity, and, therefore, in vio-
lation of hig first amendment right to freedom of speech
Or association. (J A. 15)2

.

‘Charge ¢ was disres d arent

pectful, derogatory an appare

glfé;irl?elrous remarks made publicly: whilegon |’c)J/uty, against city

indecaef{t Charge 7 was falsely accusing the chief of pohce.tO'

2150 o) conduct_ N attempting to undermine his authority;
a slow-down jn enforcement action.

ZThe above refer a . q d pe-
o, enc rinted p
tition for writ of Certiorareiz, Is to the appendix to the p
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Whether McDonald’s union activities prompted the
firing was not submitted to the arbitrator and he did not
congider it.

We take issue with petitioner’s statement that the
defendant refused to reveal the name of the minor female
and the place of the ‘‘sexual assault’” to McDonald until
the arbitration hearing.

After the submission was made to arbitration on
February 9, 1977, McDonald was represented by two at-
torneys provided by the union.

Mr. Jennings, City Attorney, testified at trial that no
request was ever made to the arbitrator or to him for any
specific details regarding the names of the complainants.
(Tr. 716-717)

There was no objection at the arbitration hearing in
July, 1977, that McDonald was not prepared to proceed.
(D Tv. 96)

In response to the charge that the city failed to
disdose to McDonald the investigative report on the
“Dack” incident concluded on October 30, 1976, it should
be noted that although the ¢‘Dack” incident had b e
dosed on that date, as stated by petitioner, the basis of
the “Dack” charge was renewed subsequent to that daice
by a written statement of Barbara Dack given to Gloria
Oswald on November 23, 1976. (Tr. 497, 502)

At the conclusion of the six-day trial, the jury fo.“n'd
for MeDonald against Chief Longstreet only. The Jm};
also found that plaintiff was not deprived of a due proees
# hearing concerning his discharge.

The Sixth Cirenit Court of Appeals found no al
of process, (A. 3)

4

use
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SUMMARY OF ARGUMENT

Neither 42 U. 8. C. § 1983’s legislative history or case
law suggests that Congress intended to override 28 U. §. (.
§ 1738. Rather, they evidence an intent to prevent a § 1953
plaintifl Irom relitigating a claim resolved against him
when there is no evidence of an unwillingness or inability

on the part of the state to protect the claimant’s federal
rights.

The “‘full faith and eredit’’ clause, 28 U. S. C. § 1738,
as interpreted by this court in Allen v. McCurry, 449
U.SS. 90 (1980), dictates that preclusive effect must be
applied by the federal courts to state court decisions

whenever the state from which the judgment emerged
would do so.

In Michigan, a valid and final arbitration award be-
comes the law of the case subject only to judicial vacation

and has the same effect for purposes of claim preclusion
as does a court Judgment.

Michigan adheres to the proposition set forth in the
Restatement of the Law of Judgments, 2d, §27, that
when an issue is actually litigated and a determination is
lnade in a valid and final judgment, that determination
18 conelusive as to the parties in any subsequent suit.

A binding arbitration proceeding to resolve a dispute
between an employer and an employee in accordance with
a collective bargaining

_ agreement provides an inexpen-
sive,

. efficient and expeditious resolution of a labor
grievance.

I.Aabor has an acknowledged interest in McDonald’s
vidual and collectively bargained-for contractual right

indi
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o be free of discrimination on account of his union ac-
{ivities.

The ruling in Alexander v. Gardner-Denver Company,
5 U.S. 36 (1974), does mot govern the disposition of
flis case. Title VII of the Civil Rights Acts of 1964 was
lesigned to eradicate diseriminatory employment prac-
fiees based on race, color, religion, sex and national origin.
Tnlike 42 U, S. C. § 2000e, et. seqg., § 1983 does not apply
to purely private disecrimination or deprivation of rights.

Petitioner’s argument that the phrase ¢‘final respon-
shility”” in Alezander v. Gardner-Denver Company means
that Title VII complainants are entitled to de novo fed-
eral review ignores this Court’s more recent decision in
New York Gaslight Club, Inc. v. Carey, 447 U. S. 65 (1980).
lnitial resort should be made to state and local remedics.
Becourse to a federal forum is only appropriate when the
state does mot provide an adequate due process remedy-

§1983 actions are intended to supplement and o
wpplant state remedies. The mere fact that the peti-
ﬁOner asserts a federal claim does not assure him a day
I federal court, nor does precluding 2 litigant from 2
tial de movo in federal court mean that the petitioner

Vas deprived of a judicial forum.

federal courts should

As a matter of public policy, .
d in arbitration pro-

1ot valiss ’ i
of relitigate issnes once determine
ceed . )

tedings which provide due process-

o—"
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ARGUMENT

L

Petitioner’s interpretation of 28 U.S. C. §173§ and
42 U. 8. C. {1983 contravenes public policy and the intent
of Congress to preclude judicial review absent abuse of
process.

This Court in Allen v. McCurr , 449 U. S. 90 (1980),
held that the preclusion rule emanating from the full
faith and credit clause of the United States Constitution,
U.S. Const. art. TV, § 1, applies to § 1983 litigation.

The implementing legislation, § 1738, applies to both
federal and state courts, Preclusion effect will he with-
held from state court decisions only in the event the state
court has evidenced an unwillingness or inability to pro-
tect the claimant’s federal rights. This allows redress
in the event of inferior state remedies.

This statute was enacted just after ratification of
the Constitution, Act of May 26, 1790, ch. 11, 1 Stat. 122;
reenacted soon after, Act of March 27, 1804, ch. 56
2 Stat. 298-299; and has been virtually unchanged since
its enactment. Allen 4. McCurry recently reaffirmed this
Court’s  traditional position that under § 1738, federal
courts are required to give preclusive effect to state court
Judgments whenever the court of the state from which
the judgment emerges would do so.

Nothing in the legislative history of § 1983, or the
Civil Rights

to deny bin
where the
diction an
Portunity

Act of 1871, shows any congressional intent
ding effect to a state court determination
state court hag acted within its proper juris-
d has afforded the litigant a full and fair op-
to raise federal claims, thereby showing itself
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iy be willing and able to protect the federal rights of
its citizens. Allen v. McCurry, supra.

This principle is inapplicable only when state sub-
santive law is facially unconstitutional; where the state
mocedural law is inadequate to allow full litigation of
e constitutional claim; or where the state procedural
law, though adequate in theory, is inadequate in practice.

Yonroe v. Pape, 365 U. S. 167, at 173-174 (1961).

Furthermore, Allen holds that every grievant is not
atitled to one unencumbered opportunity to litigate his
thim in a federal court regardless of the legal posture
in which the federal claim arises.

A.

Alexander v. Gardner-Denver Company is not binding
mecedent, mor conclusively persuasive, in $1983 suits.

Tulike 42 U.S. C. § 2000e, et seq., § 1983 does r_lot
Mply to purely private diserimination or deprivation
of rights,

The goal of the Civil Rights Act of 1871, nov § 1983,
a3 to combat the corrupting influence of the Ku .Kh?x
Klan in the state courts and law enforcement agencies 11
e southern states. The primary concerm Was that the
Male eourts had been ineffective in PT otecting federal

tights, Allen v. McCurry, supra.

The core language in § 1983 is:

‘ statute,
“Every person who, under color of g]?yany state

ordinance, regulation, custom, or USAgS ; r
or term’to;*y or the District of Columbia, S&?e{?ﬁ’itgd
tauses to be subjected, any citizen -Od' tion there-
States or other person within the jurisdic 3

ivilego 11m-
of, to the deprivation of any rights, privileges OF
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munities secured by the Constitution and laws, .. .
(Emphasis added.) 42 U.S.C. § 1983.

Title VII of the Civil Rights Aect of 1964, on the other
hand, is an implementation of a national policy to assure
equality of employment opportunities without discriu-
mmation in respect to race, color, religion, sex or national
origin. Johnson v. Railway Express Agency, Inc., 421 U.S.
454 (1975). Adopted almost 100 years after the “Ku
Klux Klan’’ Act, its purpose was to prohibit private dis-
crimination in employment.

In Title VII cases, employers, labor organizations,
employment agencies, as well as certain labor and man-
agement committees are the ‘“persons’’ forbidden to dis-
criminate. 42 U. S. C. § 2000e-2.

The legislative history affirms the congressional in-
tent to seek ways in which an ndividual complainant
could be assured of g full and adequate statutory and
judiecial remedy. The result was a work-sharing concept
wherein the Fqual Opportunity Employment Commission
would work with the state agencies. The law gave the
federal courts the ultimate responsibility for reviewing
the adequacy of the state remedies and procedures on a
case-by-case basis after the state proceedings had ended
Thus, as stated in Allen, the preclusion doctrine is the
tool which the federal courts may use to dispose of those
cases which are “fully and fairly litigated”.

In those instances where the state remedies conform
Title VII substantive standards, res judicata or col-
eral estoppel may preclude complainants from seek
8 additional relief under Title VII. This philosophy

Wwas reiterated in New ¥ ork Gaslight Club, Inc. v. Carey,
supra.

to
lat
in
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(ongress, in enacting § 1983, was cognizant of the
fuct they were altering the balance of judicial power be-
sween the states and the federal government. The thread
that Tan through the debates was that it should encom-
pass the philosophy that state courts would retain their
jurisdiction so that when the perceived diseriminations
had abated, the balance of judicial power would, in effect,
be as originally envisoned.® Martinez v. California, 444
U.8. 277, 283-284, n. 7 (1980).

Unlike Title VII, § 1983 does not mandate that the
federal courts provide de novo review of issues raised, or
which could have been raised, in state proceedings. Thus,
federal courts in § 1983 cases, as opposed to Title VII
ases, supplement, not supplant, state remedies by assum-
ing jurisdiction in the event a complainant does not have
acess to a full and adequate remedy. There is no man-
date that federal courts be the last resort for a civil rig.hts
remedy, Alezander v. Gardner-Denver Compary notwith-
standing,

B

Non-deferral policies established by this court 1M
FLSA cases are not binding in § 1983 actions.

It is certainly true that this Court ha B or
dlexander holding on non-deferral to arbitration 10 © go
wses. Barrentine v. Arkansas-Best Freight Company: : 1
U.8. 728 (1981). However, Barrentine 40es not compe
the same result in this case.

g a wage

Arkansas-Best argued that pecause this Waf the col-

dispute, it clearly came within the four corners 0

——

; laims.
Note that state courts may entertain §1983 ¢
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leetive bargaining agreement. The distriet court noted
that il the collective bargaining agreement was read liter-
ally, it would require compensation for the time petition-
ers were on company business doing pre-trip safety in-
spections.  However, this Court held that such construe-
tion misperecived the nature of the petitioner’s FLSA
claim. 29 U, S, (. § 201 et seq.

The majority ruled that FLSA was designed specifi-
cally to give minimum protection to individual work-
ers and to ensure that each employee covered by the Act re-
ceives a fair day’s pay for a fair day’s work. The Court
denied preclusion noting that no other form for enforee-
ment of the statutory right is referred to or created by

the statute. Brooklyn Savings Bank v. O’Neil, 324 U.S.
697 (1945).

The underlying principle in FLSA was to encourage
employees to enforee their rights in court, thereby fur-
thering the public policies underlying the FLSA. It is
obvious that this Court equated an individual’s rights to
non-diserimination in employment practices to an individ-
ual’s right to a minimum wage and to overtime pay under
the FLSA. These are both uniquely individual rights in

employment which apply to private diserimination or pri-
vate deprivation of rights
abridged under contract,
edged that .

which cannot be waived or

Nonetheless, the court acknow!-
- - courts should defer to an arbitral decision
Wh(}r(’, the en]})loyee7s
of

claim is based on rights arising out
a collectlve-bargaining agreement. .. .” id. at 737.
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C.

Federal courts may defer to state court proceedings
in Title VII cases.

This Court evidenced its support for the concept of a
moperative effort maximizing the cooperation between
lderal and state enforcement proceedings in its decision
nNew York Gaslight Club, Inc. v. Carey, supra.

It allowed attorneys’ fees to be awarded to the pre-
railing party for services rendered in a state administra-
five proceeding enforcing Title VII

Rejecting the argument that § 706(k)* referred only
to federal proceedings, this Court emphasized the need to
meourage state participation in the enforcement of the

objectives of Title VII.

In New York Gaslight Club, the federal court deferr.ed
t an “adequate” state administrative decision. Justice
White, speaking for this Court, opined that when, under
New York law, the petitioner would be precluded from re-
litigating the same grievance in that state’s courts, § 1738
Precludes relitigating the same question in federal court.

Respondents’ argument that preclusion ei.:fect .shou}od
Lt be given to “adequate” arbitration proceedings 11t 811'1 -
*quent civil rights suits appears to thwart the Yery .1130 1Ce§i
“Doused by Congress that states should be primanty 'izil
onsible and actively encouraged 1o protect the. '01 .
Nghts of their citizens. § 1738 evidences the mimm

\

e 42 U.S. C.
i ‘Civil Rights Act of 1964, § 706(k) as amended,
000e-5(k),
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amount of deference awarded state and territorial stat-
utes and judicial proceedings.

Congress has already acknowledged that the federal
judicial system cannot cope with the jurisdictional ingenu-
ity of claimants and counsel in enacting § 1997¢ which
adopted a limited exhaustion requirement in order to cope
with the volume of certain § 1983 claims of adult prison-
ers.’S

D.

The Bixth Circuit decision in Becton v. Detroit Ter-
minals of Consolidated Freightways, is not in conflict with
its holding in this case.

The opinion of the Sixth Circuit in this case is not in
conflict with its decision in Becton v. Detroit Terminals of
Consolidated Freightways, 687 F. 2d 140 (6th Cir., 1982)
(cert. den.) — U. 8. — 103 8. Ct. 1439 (1983).

Becton dealt with a § 1981 employment discrimination
claim.  Prior to suit, Becton filed his grievance com-
plaining he was not fired for just cause. He did not raise
a diserimination claim before the grievance committee. The
committee found Beecton had been discharged for “just
cause” in an wmwritten decision. Subsequently, Becton
bro}lght suit against the company and the union alleging
racial diserimination and g retaliatory firing. The district
court concluded from its reading of Gardmer-Denver that
the practice of exeepting statutory diserimination claims
from the general rule of finality of judgments should be
narrowly cirecumseribed.

\
42 U.S.C. § 1997e,

— L
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The Sixth Circuit disagreed, saying, “The court should
{fer to the arbitrator’s construction of the contraect.”
However, in Title VIT or § 1983 actions, where it is diffi-
alt to sever the discharge from the claim of discrimina-
fim, a court is not conclusively bound by the arbitration
nnel's decision but may reconsider evidence rejected by
fie arbitrator in previous proceedings.

There may be some question that the reference
{1983 may have been a typographical error. Note that
the footnote to the statement: “In our view, Gardner-
Dewver should not be read as a restriction on the extent to
wich a Title VII or § 1983 claimant is entitled to develop
lis evidence of diserimination”, says as follows:

%, Although Gardmer-Denver was under Title VII
of the Civil Rights Act, the court noted that § 1961
(sic) affords similar protection.” 415 U. S. at 47, 1. 73
%8. Ct. at 1019, n. 7. (Emphasis supplied.)

II

As a matter of public policy, federal courts should not
Flitigate issues once determined in arbitration proceedings
Wich provide due process.

A.

Michigan provides opportunity for judicial review of
fl common law and statutory arbitration proceedings-
al role in reviewing

The philosophy behind the judici
0p ly enm e ] Court in

Mitration awards was stated by our Suprere

?lrtmd Rapids v. F. 0. P., 415 Mich. 628, 330 N.W. 2d 52
i)

. aromiean in fed-
“The preference for arbitration in Michigan 1I1l*e£e .
“ral labor law is triggered only if the parties ig e
arbitrate. That preference does not operate 0

W
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ride the intent of the parties. The law does not re-
quire the employer, the union, or the employee mem-
bers to forego judicial resolution of disputes concern-
ing the meaning of a collective-bargaining agreement.
They may choose to submit disputes to an arhitrator
in preference to a judge and, if they agree to that, the
law enforces their stated or agreed-upon preference,
It is by enforcing the agreement of the parties in lieu
of adjudication that the law ‘prefers’ arbitration.” id.
at 635.
Stowe v. Mutual Home Builders Corp., 252 Mich. 492,
233 N.W. 391 (1930), established that parties to common
law arbitration have the right to bring an action in cir-

cuit court either to confirm or to vacate the arbitration
award.

Tyvpical of this type of review is the factual situation
found in Felters Company v. Local 318, 108 Mich. App.
333, 310 N. W. 2d 233 (1981). Tn that case, the grievant
protested her discharge by filing a grievance which went
.to arbitration. The arbitrator found that she had been
'mproperly discharged. The company went to cireuit court

t(? vacate the award alleging the arbitrator had exceeded
his authority,

The cireuit court agreed and remanded the cause to
the arbitrator for a decision consistent with the collective
bargaining agreement. On remand, the arbitrator decided
to overrule the cireuit court, holding the cireuit court did
not .have general jurisdiction, absent fraud, because the
p:'atrtles bargained for arbitration and not for judicial re-
View to determine the rights and merits of the contractual
'l'e.lationship. The arbitrator affirmed the award as io-
ttially rendered. The company went back to eircuit court
and moved to have the award vacated. They also asked
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ir an order of superintending control over the arbitra-
tom proceedings. The circuit court vacated the arbitra-
ton award ordering that the grievant not be reinstated.
The union appealed the decision.

Appeal was taken directly from the decision of the
iretit court to the court of appeals by right.

0n review, the Michigan Court of Appeals adopted
s Court’s standard of review in the Steelworkers’ T1i-
gy saying :

“Questions concerning the scope of judicial review ot
atbitrability in the awards made by arbitrators in la-
hor disputes have been almost a plague on both state
and federal courts for years, but the eminently p1‘0r130T
attitude that we have taken is one of ‘hands off’. The
party that ends up holding the short end of the arbi-
trator’s award may try desperately to @t the facts
within the narrow doorway to the courts, bllt ﬂ/le
judicial policy is clear. In the Steelworkers T”lafj.f’
the United States Supreme Court held that the merits
of either the grievants or the arbitration award are
irrelevant when a federal court is asked to enforce 2 Ii
arhitration agreement or award thereunder. J e
review is limited to whether the award ‘draws its es-
sence’ from the contract and whether the a.ward wf)ts
within the authority conferred upon the arbﬂratol‘tivz
the collective bargaining agreement. Once SUbStaI; be-
arhitrability is determined (as it was in the Cfouz o
low), judicial review effectively ceases. The 8¢ rong
the arbitrator’s interpretation of a contract 18 ;V ong
1SIirrelevant.” Ferndale Education ASS%M?)'h GAPD.
District for City of Ferndale, No. 1, Gl
83, 642.643, 249 N. W. 2d 478 (1976)-

ope
The cite to Ferndale, by the Felters court, on the 501

ndic; . : i how-
"indicial review of common law arbitration, omitted;

dging
% to inelude a subsequent paragraph acknowleCs!

4
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that there are exceptions to the rule of judicial defer-
ence once arbitrability has been established.

These exceptions, first noted by Justice Souris in his
dissenting opinion, concurred in by two other judges of the
Supreme Court, in Frazier v. Ford Motor Company, 364
Mich. 648, 655, 657, 112 N. W. 2d 80 (1960), included:

“(1) fraud on the part of the arbitrator;

(2) fraud or misconduct of the parties affecting the
result;

(3) gross unfairness in the conduct of the proceeding;
(4) want of jurisdiction in the arbitrator;

(5) violation of public policy;

(6) want of entirety in the award.” Id. at 655.

These exceptions were noted later with approval in
E. E. Tripp Excavating Contractors v. Jackson County,
60 Mich. App. 221, 230 N. W. 24 956 (1975), and most re-
cently in Detroit Automobile Inter-Insurance Exchange
v. Gavin and Detroit Automobile Inter-Insurance Ez-
change v. Standfest, 416 Mich, 407, 442 N. W. 2d 418 (1982).

Our Michigan Supreme Court said in the DAIIE
cases:

“We thing it is safe to conclude from this look at the
bast, as did the dissenters in Frazier v. Ford Motor
Company, 364 Mich. 648, 655, 657, 112 N.W. 2d 80
(1961), that at common law the ground upon which
the courts may vacate an arbitrator’s award at least
Include (1) frapd on the part of the arbitrator or the
party; (2) gross unfairness in the conduct of the pro-
ceedn’lgs;‘(g) lack of jurisdiction in the arbitrator;
(4) violation of public policy.” 7d. at 441,
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Judge Souris also addressed the question of the fair-
uss of the hearing. He allowed that judicial formality
i the conduet of the hearings or other procedures recog-
ized as essential in judicial proceedings are not required

jarbitration hearings. However, where the contract pro-
ies for specifie procedures in the collective bargaining
ireement which provide for arbitration, the intention of
the parties should be followed.

The parties, by agreement, may also decide to vol-
utarily arhitrate their dispute under statutes providing
iprocedural scheme for the process.

“VOLUNTARY ARBITRATION; VALIDITY.
[] See. 9d.

(1) Any labor dispute, other than a representa-
tion question, may lawfully be submitted to'volunt.ary
arbitration in the manner provided in this section.
(However,] arbitration of labor disputes without
omplying with this section shall be valid if it has
heretofore been under the common law.”” M. S. A
§17454 (103); M. C. L. § 423.9(d).

The statute further provides “Jan] agreement to

. Wittite an existing or future dispute shall be enfc?rci—

‘ tlle by equity by any cireuit court having jurisdiction”,

-] that any award rendered in this proaeeding shall

be eforeeable at law or in equity as the agreement of.

- % parties, (Emphasis added.) M.S.A.$ 17.454(10.3) ;
L0 §4939(a).

g d
Sinee Michigan courts have ruled that statutory an

‘ o lyy arbitration are co-existent in this state,hiz
' :greement for statutory arbitration may be cr.eatéfd “;u;‘t
¥ Dartieg “agree that a judgment of any circuit ¢

|
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shall be rendered upon the award made pursuant to such
submission”’.  Frolich v. Walbridge-Aldinger Company,
236 Mich. 425, 210 N. W. 2d 488 (1926) ; M.C.L. § 600.5001;
M. S. A. §27A.5001.

Sueh an agreement calls into play G.C.R. 1963
769.1.5 K. E. Tripp Excavating Contractors v. Jackson
County, supra, at 236.

This court rule also provides a procedural seheme
for review of arbitration awards in the circuit court.

We would point out that in this case, the submission
to arbitration made by the staff representative of the
Steelworkers’ Union on behalf of the petitioner, Gary
MeDonald, contains the following language:

““We agree that we will abide by and perform any
award rendered hereunder and that a judgment may
be entered upon the award.” (J.A. 29)

In Chippewa Valley Schools v. Hill, 62 Mich. App.
116, 233 N. W. 24 208 (1975), this procedure was adopted
even though no mention was made in the case that the
parties intended entry of judgment on the award.

In Chippewa, the parties were signatories to a writ-
ten collective bargaining agreement covering the terms
and conditions of the teachers employed at the plaintiff
school. That agreement contained a five-step grievance
procedure for resolution of any ‘‘claim by a teacher or
the association that there has been a violation, misin-

—_—————

6 i H - .
§ 769‘*1*.0nlgman & Hawkins, Michigan Court Rules Annotated,
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trpretation, or misapplieation of the agreement, or any
nle, order or regulation of the board’. «d. at 117-118.

In 1973, Mrs. Hill filed a grievance pursuant to the
ullective bargaining agreement. After all the steps of
fie grievance procedure were exhausted, the issue went
b binding arbitration. The parties were represented by
wmsel and fully participated in the proceedings. The
atitrator issued a 13-page opinion and award sustain-
ing the grievance of Mrs. Hill.

Plaintiffs filed for vacation of the award pursuant
b 6.C.R. 1963, 769.9 (1) (c¢); and the defendants filed
r confirmation pursuant to G.C.R. 1963, 769.8. After
ahearing on both motions, the circuit court entered the
mder confirming the award of the arbitrator. In re-
lance on Stowe v. Mutual Home Builders Corp., suprd,
tte Michigan Court of Appeals entertained jurisdiction on
thetual situation identical to this one for vacation or
tnfirmation of an award.

Michigan courts may defer to arbitration awards when

liere is eoncurrent statutory and common law jurisdie-
i over the arbitration. Detroit Police Officers Asso-
iton v, The Gity of Detroit, 144 Mich. App. 275 318
{ W24 650 (1982).

& In this important case, an action was commenced by
te Detro Police Officers Association to enforce an ar-
litators award for back pay. The plaintiff appé}aled
e award ag of right from a grant of summary judg-
Uit iy favor of the defendant in district court. A con-
ftthe arose because of a dispute between twq bflff

bling units, the Detroit Police Officers Assocmtl(zi
& a,nd the Detroit Police Lieutenants and Sargeants ASS
"Hon, over job reclassification and back pay:

|
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(1982) ; Roman Cleanser Company v. Murphy, 386 Mich.
698, 194 N. W. 2d 704 (1972).

B.

Michigan provides public employees with concurrent
statutory remedies.

The Public Employees Relations Aet is commonly
referred to as “PERA”.

The petitioner, McDonald, was a public employee
and, as such, was entitled to process his grievance through
the Michigan Employment Relations Commission.

In many respects, PERA is patterned after the Na-
tional Labor Relations Act, and its decisions are often
fashioned after decisions of the NLRB. Detroit Fire
Fighters Association wv. Detroit, supra.

Arbitration of disputes is appropriate for contracts
entered into wunder PERA. Kavela-Norman-Dickson

School District No. 6 v. Kavela-Norman-Dickson School
Teachers’ Assn., supra.

The significant differences between the federal act
a'nd PERA are that: (1) PERA prohibits strikes by pub-
lic employees, M. C. L. 423.202, M.S. A. 17.455(2); and
(2) procedures which relate to a statutorily unfair labor
ch.arge must be condueted pursuant to Chapter 4 of the
Michigan Administrative Procedures Act, M. C. L. 423.216
(a); M. S. A. 17.455(16) (a); and (3) the requirement that
MERC make findings of fact in the process of resolving
the unfair practices complaint, which decision is review-
able as a matter of right in the court of appeals under
the competent materia] and substantial evidence stand-
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ol M.C.L. 423.216(d), 423.216(e); M. S. A. 17.455(16)
(1), 17.455(16) (e). If the petitioner MeDonald, had chos-
ato pursue this statutory remedy, his complaint would
lave heen resolved by the commission in accordance with

aministration process.

It should be noted, however, that while PERA creates
wrtain rights and duties, it does not make provision for
uess to the courts for enforcement in the first instance.
Owr supreme court has held on numerous occasions that
MERC is the primary form for the resolution of labor
moblems experienced by public employers and employees.
Wckwell v. Crestwood School District Board of Educa-
fion, 303 Mich. 616, 227 N. W. 2d 736 (1975). Also clear
is the proposition that unless unusual circumstances z}l'e
Dresent, the failure to exhaust available administrative
tmedies provided by PERA precludes one from. success:
flly invoking the jurisdictiom of the courts for relief.
The court’s policy of abstention is premised upon 'th'e as-
smption of the availability of the adequate administra-
te remedy. United Skilled Maintenance Trades Emp l?y—
s of the Board of Education of Pontiac v- PO%tfiw
A Burd of Education, 375 Mich. 573, 134 N-W- 2d 736

195). 1977 P.A. 266 limits the issues oOU review to

Whether or not the MERC order is supported by compe-
fnt, material or substantial evidence of record. The re-
iew of MERC’s decisions and orders in the COl.lrt. of al’%
%als is on the record made before the commission. I,.
't commisgion’s findings of fact, as reﬂected. by a propil
tord, are supported by competent, material ande: :
Stalltial evidence, they are inclusive and the court o ch
s is bound thereby, M.C.L. 423216(d) M55
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17.455(16) (d); Lake Michigan Federation of Teachers
v. Lake Michigan College, 60 Mich. App. 747, 231 N.W.
2d 538 (1975).

In spite of the statutory remedy, Justice Ryan made
it very clear in Detroit Fire Fighters Association that:

““Finally, in our analysis, it is emphasized that we
find no legislative intent forbidding or discouraging
voluntary private arbitration of public employee
grievance disputes. Rather, we read PERA and re-
lated state statutes as manifesting a clear legisla-
tive intent that, once a party to a public sector em-
ployment collective bargaining relationship invokes
MERC’s jurisdiction under PERA, that party’s coni-
plaint should be resolved by MERC in cceordance
with the statutory processes.” Id. at 685.

Indeed:

“‘An order to arbitrate the particular grievance
should not be denied unless it may be said with posi-
tlve.assurance that the arbitration clause is not sus-
ceptible of an interpretation that covers the asserted
dispute. Doubt should be resolved in favor of cover-
age.” (Fmphasis Supplied.) Absent an ‘express provi-
ston excluding [a] particular grievance from arbitra-
tion’ or the “most forceful evidence of a purpose to
exclude the claim’, (emphasis supplied) the matter
Shpuld go to arbitration. KND School District, 393
M_lch. at 592.” Grand Rapids v. Lodge 97, F.0.P., %
Mich. App. 226, 292 N. W.2d 529 (1980).

C.

Michigan makes Special provision for grievants seeking

redress for discrimination in employment.

Our courts have stressed since Pompey v. Generd

i‘;—’lot?fs Corp., 24 Mich. App. 60, 179 N. W. 2d 697 (1970)
€ Independence in Scope, purpose and source of statu-
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fory, civil and contractual remedies for alleged diserim-
nation in private employment.'

Tn Washington the court of appeals followed this
aurt’s dictates in Johmson v. Railway Ewxpress Agency,
Ine, supra, and Alexander, stressing the independence of
fhe contractual, statutory and constitutional rights in dis-
miminatory employment practices. This case, however,
foes not fall within the purview of the Civil Rights Comw-
| mission or the Michigan State Fair Employment Practices
i, M. C. L. 423.301, et seq.; M.S. A. 17.455(1), et seq.

IIIL

Arbitration, when selected for final resolution ot: a
libr grievance, should not be excepted from the doctrine
of preclusion,

In Allen, Justice Stewart proposed that the only.con-
wivable reason for finding a universal right to litigate
W the federal courts is the gemeral distrust of the ca-
ncity of the state courts to ‘. - - render correct deci-
fo1s on constitutional issues’. id. at 420.

Michigan has evidenced its willingness and ability
b protect its citizems’ federal rights. Binding effect
Sould not be denied arbitration awards when state courts
Would not do so.

s case. The

Only two basic questions arise 1 thi D
came Wwithin

ﬁrst is whether MecDonald’s grievance
tie parameters of the collective pargaining ag

—

reement.

ivi Corpora-
. "Civil Rights Commission €X rel. Boyd V. CthSI%’iv” ,5 ahts

ion, 64 Micke gy, 303, 235 N. W. 2d 791 (1972 053):
mmission v, Gk 390 Mich. 717, 212 N. W 20 ?n1’_§5i(;nl 7
tinsler COrporation’ v. Michigan Civil Rights (‘:or?onv Chrys-
tich. App. 283, 242 N. W. 2d 556 (1976); Washing /21 (976).
 Corporation, 68 Mich. App. 374, 242 N. W. 2d
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Respondents argue that it did, asserting that the charge
that McDonald was fired for his union aectivities is an
unfair labor praectice, both under the FELA and PERA."
The decisions previously cited make it eminently clear
that Michigan encourages both common law and statutory
arbitration remedies for resolving these grievances.

The second question is did MecDonald have a full and
fair opportunity to litigate all his claims in a state court
system capable of protecting the civil +ights of its citizens.

The Sixth Circuit Court of Appeals found no abuse
of process.

It is also clear that in Michigan, unappealed arhi-
tration awards are final. MecDonald knew he had a right
to appeal and chose not to. The award became final and
subject to entry of judgment in the eircuit court in ac-
cordance with the agreement of the parties as evidenced
in the submission to arbitration. Badom v. General Motors
Corp., supra; Roman Cleanser Company v. Murphy, supra.

Petitioner attacks the arbitration process as an inap-
propriate forum to provide for the protection of con-
stitutional rights. Thig argument ignores the contractual
_aspects of the collective bargaining agreement which, by
its very nature, is negotiated by the parties at arms’

length admittedly subjugating some rights for the collec-
tive good.

In Frazier, the Michigan Supreme Court acknowl
edged the contractual nature of the bargaining agreement
between the union and the company which binds the union

———

1129 U.5.C. §158; M. C. L §426.16; M. S. A. § 17.454(17)-
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nember. Judge Kelly pointed out that constitutional lim-
fations, such as due process, which the plaintiff in
Frazier claimed was applicable to the arbitration proceed-
ings, is without merit, due process being applicable only
fo government acts and mnot to private relationships.

Since Frazier, however, proponents of the arbitra-
tion models have agreed that minimal due process is re-
quired.

Petitioner’s whole argument is premised on the con-
wpt that the holding in Alexander ought to be applied to
{1983 cases. Alewamder is distinguishable in that that
wse talks about an individual right which Congress has
lecreed shall be vindicated only in a federal court. By
the same token, this Court’s holding in Barrentine makes
dear that actions under the Fair Labor Standards Act
wises out of the statute designed to provide minimum
Wstantive guarantees to individual workers. The Bar-
rentine court made it very clear that ¢ ... courts ShOl%ld
dfer to an arbitral decision where the employee’s cla.un
s based on rights arising out of the collective bargain-
g agreement . . .’ id. at 737

This Court made it clear in Allen v. McCurry that
eleral courts may no longer look at vaguely sapported
®eral principles when a litigant enters 2 federa}l foruni.
ey must, instead, look at the congressional. intent to
Ufermine whether or mnot the claimant is entltled' to a
e novo tria) after the state tribunal has adjudicated
elaim o applied the doctrine of res judicata or col-
hterg) estoppel.
tool which the
t’s willing-
pliedly re-

~ Since the preclusion doctrine is the
ledorg] courts may use to test the state 00'111
" 1 protect the rights of its citizens, 1m
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pealing §1738 in § 1983 cases should only be considercd
when there is a clearly expressed legislative intent to per-
mit relitigation,

Labor arbitration enjoys a special status in the [rame-
work of the national labor policy. Kxtending the holdine
in . Hevander strips the arbitral proeess of the unstrue
tured flexibility whiech now characterizes private dixpute
resolution. Nothing is to be gained by depriving the
parties of their desire to tailor their arbitration proecd
ure to fit their own desires so long as there is a minimun
level of procedural integrity maintained by the stafc
through judicial review.

The risk that individual interest will beeome sub-
ordinate to the colleetive interests of the group 1s oue
of the risks which the union employee agrees to take
when he joins the union. This risk becomes unaceeptable
only when the state fails or refuses to provide adequate
review of the arbitrability of the issue or does not provide
separate statutory and judicial remedies for individual
constitutional or federally mandated statutory rights.
Vaca r. Sipes, 386 U. S. 171 (1967) ; Breish v. Ring Screw
Works, 397 Mich. 586, 248 N.W. 2d 526 (1975). However,
no claim of unfair representation was made in this case
until MeDonald instituted his § 1983 case.

Less than one year ago, this Court commented on
the importance of the application of the traditional pre-
clusion concept to § 1983 actions. It stated:

‘.‘[t‘Jho federal courts consistently have applied res
Judicata and collateral estoppel to canses of action
In 1ssues decided hy state conrts. Allew . McCurry.
449 1.8, 90, 96, 101 S. Ct, 411, 416, 66 L. Ed. 24 308
(1980): Montana v. United States, 440 U.S. 147, %
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§.Ct. 970, 59 L. Ed. 2d 210 (1979); Angel v. Bulling-
ton, 330 U. S. 183, 67 S. Ct. 657, 92 L. Ed. 832 (1946).
Tndeed from Cromacell v. County of Sac, 94 U. S. 351,
9 1. Ed. 195 (1877); to Federated Depurtment
Stores, Inc. v. Moitie, 452 U.S. 394, 101 S. Ct. 2424,
69 L.Ed. 2d 103 (1981), this Court has consistently
emphasized the importance of the related doctrines
of res judicata and collateral estoppel in fullilling
the purpose for which civil courts have been estab-
lished, the conclusive resolution of disputes within
fhe jurisdiction. Under res judicata, a final judg-
ment on the merits of an action precludes the parties
or their privies from relitigating issues that were or
could have been made in that action. Allen v. McCur-
ry, 449 T.S. at 94, 101 S.Ct. at 14; Cronucell v.
County of Sac, 94 T. S. at 352. Under collateral es-
toppel, once the court decides an igssue of fact or
law necessary to its judgment, that decision precludes
relitigation of the same issue on a different cause
of action between the same parties. Montana v.
United States, 440 U. S. 147, 158, 99 S. Ct. 970, 973,
N L. Ed 24 210. Parklane Hosiery v. Shore, 439 U. 5.
322, 8%, 1.5, 99 S. Ct. 645, 649, n. 5 (1979). Thus,
invoeation of res judicata and collateral estoppel ‘re-
lieve parties of the costs and vexation of nltiple
lawsuits, conserve judicial resources, and, by pre-
venting ineonsistent decisions, encourage reliance 911
adjudication,” Allem v. McCurry, 449 U.S. at 9%
101 8.Ct. at 414.

g Al i igsue
When a state court has a.d,]udlcated a claim or 188U

ty he-

Ween state and federal courts that has beem recognized
# the bulwark of the federal systern”- Kremer v. Chem-
ul Construction Corp., 456 U.S. 461, 102 S. Ct. at
15%3.90, 1.6,

ence of why an
trine should be
1 forum avail-

Petitioner presents no convineing evid
Xepntt .
“tion to the traditional preclusion doc
Madas : .
Wein this case other than to make a federa
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able to him for relitigation of his grievance. A federal
forum was availlable to him in the first instance and he
chose a different forum. Simply because he received an
unsatisfactory result, he should not be allowed to reliti-
gate his claim in a federal court. He bargained for reso-
lution of his grievances within the format of the collective
bargaining agreement. Having received the benefits of
this bargain, he should abide by his contractual obligation
to honor the decision of the arbitrator. Smith v. Dawes,
614 F. 2d 1069 (5th Cir. 1980).

Public policy arguments mitigate against stretch-
ing Alexander to apply to §1983 cases. It was re
ported in Patsy wv. Board of Regents, 102 S. Ct.
2557, 2577 (1982), that in 1981 alone, over 30,000 civil
rights actions were filed in federal district courts. Creat-
ing a right of de movo review in federal court in §1983
cases will not serve to increase the quality of justice.
Our federal courts are so overwhelmed that without the
important policies of finality and repose, the federal court
system will become a dream rather than a reality.

Indeed, withholding preclusion in this case will achieve
"che exact opposite result intended by Congress in enact
ing §1983. It will encourage labor unions and state courts
to abrogate their responsibilities rather than encourage
more efficient and acceptable dispute resolution.

Private labor arbitration has been a successful devel
oprfmnt of private self-government. Tt respects the in-
dividual right to resolve grievances in a forum comfort-
able to. employers and employees. Tt is still relatively in-
°Xpensive as compared to civil remedies. It responds
f_aster to the areas of contention. Tt promotes the 18-
tional goals of Peace in the work place.
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Without continued support, unions, management and
. ahitrators will lose the freedom to operate without judi-
] ial intrusion.

0
A4

CONCLUSION

For these reasons, the decision of the United States
(ourt of Appeals for the Sixth Circuit should be affirmed.

Respectfully submitted,

RicHarp . Snmir (Counsel of Record)
Moxa C. DovLE
Syire & Brooker, P.C.

703 Washington Avenue
P. 0. Box X-798

Bay City, Michigan 48707
(517) 892-2595

Attorneys for Respondents
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