
FILE COPY 

1st DRAFT 

To: The Chier Justice 
Justice Brennan 
J ustice White 
Justice Marshall 
Justice Powell 
Justice Rehnquist 
Justice Stevens 
Justice O'Connor 

From: Justice Blackrnun 
Circulated: __ Dec 16 1983 __ 

Recirculated:--------

SUPREl\iE COURT OF THE UNITED STATES 

No. 82-738 

ETHEL D. MIG RA, PETITIONER v. WARREN CITY 
SCHOOL DISTRICT BOARD OF EDUCATION ET AL. 
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JUSTICE BLACKMUN delivered the opinion of the Court. 
This case raises issues concerning t he claim preclusive ef

fect' of a state-court judgment in the context of a subsequent 
suit, under 42 U. S. C. §§ 1983 and 1985, in federal court. 

I The preclu.sive effects of former adjudication a.re discusaed in varying 
and, at times, seemingly conflicting terminology, attributable to the evolu
tion of preclusion concept.s over the yea.rs. These effects ue referred to 
collectively by most com.mentaLOrs as the doctrine of '"res judicau.." See 
Restatement (Second) or Judgmenu, Introductory Note before ch. 8 
(1982); 18 C. Wright, A. Miller, & E. Cooper , Federal Practice and Pn>ce
dure t4402 (1981). Resjudic:ata is often analyied further to consist of two 
preclusion concept,: "issue preclusion" a.nd t'laim preclu..s.ion." Iss.ue pre
clusion refers to the effect of a judgment in foreclosing relitigation of a mat
ter thst h .. been litigated and decided. See Restatement, 1upra, §27. 
Thi1 errect also is referred to as direct or rolbteral est0ppel. Claim pre
clusion refen to the effect of a judgment in foreclosing litigation of a mat· 
ter that never has been litigated, because of a detennination that it shoo.Id 
have been advanced in an earlier swl. Claim preclusion therefore encom· 
passes the IJlw of merger and bar. See Id., lntroduct0ry Note before f 24. 

Thi1 Court on more than one occa.sion ha.s us.ed the t.enn "'res judieau" in 
a narrow i;ense, so as to exclude issue preclusion or eollatera1 ei;toppel. 
See• g , All"" v .. llcCw"V, 449 U. S. 90, 94 (1980); Bro""' v. Felsffl, 442 
U. $. 127 0979). When using that formulation, "res judicata" becomes 
\'U"tually synonymous with .. claun preclusion." ln order to avoid oonfus:1on 
resulting from the t\l.·o uses of "'res judieata," th.is opt.nion utilizes the t.enn 
'"claim preclusion" to re(er to the preclw;.ave eff'ec:t o( a judgment m fore
closing relitiption of matters that S:hould ha\•e been raised in an earlier 
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I 

Petitioner, Dr. Ethel D. Migra, was employed by the War. 
nm [Ohio) City School District Board of Education from Au
gust 1976 to June 1979. She served as supervisor of elemen
tary education. Her employment was on an annual basis 
under WTitten eontracts for successive school years. 

On April 17, 1979, at a regularly scheduled meeting, the 
Board, "1th all five of its members presrnt, unanimously 
adopted a resolution renewing Dr. Migra's employment as su
pervisor for the 197~1980 school year. Being advised of 
this, she accepted the renewed appointment by letter dated 
April 18 delivered to a member of the Board on April 23. 
Early the following morning her letter was passed on to the 
Superintendent of Schools and to the Board's President. 

The Board, however, held a special meeting, called by its 
President, on the morning of April 24. Although there ap
pear to have been some irregularities about the call, see Brief 
for Respondents 19, n. •, four of the five members of the 
Board were present. The President first read Dr. Migra's 
acceptance letter. Then, after disposing of other business, a 
motion was made and adopted, by a vote of three to one, not 
to renew petitioner's employment for the 197~1980 school 
year. Dr. Migra was given WTitten notice of this nonrenewal 
and never received a written contract of employment for that 
year. The Board's absent member, James Culver, learned 
of the special meeting and of Dr. Migra's termination after he 
returned from Florida on April 25 where he had attended a 
National School Boards Convention. 

Petitioner brought suit in the Court of Common Pleas of 
Trumbull County, Ohio, against the Board and its three 
members who had voted not to renew her employment. The 
complaint, although in five counts, presented what the par
ties now accept as essentially two causes of action, namely, 

suit. For a helpl'ul explaruation of preclU&ion v0<abulary, see Wright, tt 
al., ,upra, t 4402. 
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breach of contract by the Board, and wrongful interference 
by the individual members with petitioner's contract of em
ployment. The state court, after a bench trial, "reserved 
and continued" the "issue of conspiracy" and did not reach the 
question of the individual members' liability. App. 39. It 
ruled that under Ohio law petitioner had accepted the em
ployment proffered for 197~1980, that this created a binding 
contract between her and the Board, and that the Board's 
subsequent action purporting not to renew the employment 
relationship had no legal effect. Id., at 41....52. The court 
awarded Dr. Migra reinstatement to her position and com
pensatory damages. Id., at 52. Thereafter, petitioner 
moved the state trial court to dismiss without prejudice "the 
issue of the conspiracy and individual board member liabil
ity." Id., at 53. That motion was granted. Id., at 54. 
The Ohio Court of Appeals, Eleventh District, in an unre
ported opinion. affirmed the judgment of the Court of Com
mon Pleas. Revfow was denied by the Supreme Court of 
Ohio.• 

In July 1980, Dr. Migra filed the present action in the 
United States District Court for the Northern District of 
Ohio against the Board, its then individual members, and the 
Superintendent of Schools. App. 3. Her complaint alleged 
that Dr. Migra had become the director of a commission ap
pointed by the Board to fashion a voluntary plan for the de
segregation of the District's elementary schools; that she had 
prepared a social studies curriculum; that the individual de
fendants objected to and opposed the curriculum and resisted 

I It l$ apparent. from the foregoing recital or fact.a and or evenu that 
took place in the state court litigation, that the ea.use of action for rein
s:tate.rnent and tor damages was brought to a eonclusion in the Ohio courts, 
but that the cause of action aounding in tort, that is, for wrongful interfer
ence with petitioner's contract of employment, was not. instead. that 
ta\1.&e of act.ion wu "'reserved and continued,"' e\'ldently by the state trial 
court. 1144 ,pcmtt, and wu eventually diamiJ.sed without prejudice upon ~ 
tiLioner-'s motion. Ttu., dismilsal \\'U bub$equent to the entry of judgment 
on the breach of contract cause of action. 

achtenbergd
Line

achtenbergd
Text Box
Unchanged from typed draft



82-~PINION 

4 MIGRA v. WARREN CITY SCHOOL DIST. BD. OF ED. 

the desegregation plan; that hostility and ill will toward peti
tioner developed; and that, as a consequence, the individual 
defendants determined not to renew petitioner's contract of 
employment. Id., at IH>. Many of the alleged facts had 
been proved in the earlier state-court litigation. Dr. Migra 
claimed that the Board's actions were intended to punish her 
for the exercise of her First Amendment rights. She also 
claimed that the actions deprived her of pro1111rty without due 
process and denied her equal protection. Her federal claim 
thus arose under the First, Fifth and Fourteenth Amend
ments and 42 U. S. C. §§ 1983 and 1985. She requested in
junctive relief and compensatory and punitive damages. 
App. 11- 12. Answers were filed in due course and shortly 
thereafter the defendants moved for summary judgment on 
the basis of res judicata and the bar of the statute of limita
tions. Id., at 13-24. 

The District Court granted summary judgment for the de
fendants and dismissed the complaint. App. to Pet. for 
Cert. CI 7-C31, 032. The United States Court of Appeals 
for the Sixth Circuit, by a short unreported order, affirmed. 
Id., at A-15.' Because of the importance of the issue, and 
because of differences among the Courts of Appeals, see n. 6, 
infra, we granted certiorari. - U. S. - (1983). 

II 

The Constitution's Full Faith and Credit Clause' is imple
mented by the Federal Full Faith and Credit Statute, 28 
U. S. C. § 1738. That statute reads in pertinent part: 

• Respondents tell ua that after petitioner'• favorable judgment in the 
state court w .. affirmed by the Ohio Court of Appeals, ,.;th re,iew denied 
by the Supreme Court of Ohio, the Board pve Dr. Mlgn back pay for the 
1979-1980 ochool year reduced by the amount of unemployment C<>mpenss
tion she had received for that period. Brier for Respondenu l-2; Tr. of 
Oral Arg. 23. 

•·run Faith and Cre<lit shall be given in uch State to the public Acts, 
R...,rd,, and Judicial Proceedings of every other State. And the Con
gress may by general La\\'S prescribe the )tanner in v.·hich such Acts, 
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"Such Acts, records and judicial proceedings or copies 
thereof, so authenticated, shall have the same full faith 
and credit in every court within the United States and 
its Territories and Possessions as they have by Jaw or us
age in the courts of such State, Territory or Possession 
from which they are taken." 

It is now settle<! that a fe<leral court must give to a state· 
court judgment the same preclusive effect as would be given 
that judgment under the law of the State in which the judg
ment was rendere<I. In Allen v. McCurry, 449 U. S. 90 
(1980), this Court said: 

"Indeed, though the fe<leral courts may look to the 
common Jaw or to the policies supporting res judicata 
and collateral estoppel in assessing the preclusive effect 
of decisions of other federal courts, Congress has specifi· 
cally require<! all fe<leral courts to give preclusive effect 
to state-court judgments whenever the courts or the 
State from which the judgments emerge<! would do so • 
. . . " Id., at 96. 

This principle was restated in Kremer v. Chemical Comtruc
tion Corp., 456 U. S. 461 (1982): 

"Section 1738 requires fe<leral courts to give the same 
preclusive effect to state court judgments that those 
judgments would be given in the courts of the State from 
which the judgments emerge<!." Id., at 466. 

See also Haring v. Prome, - U. S. - (1983). Accord· 
ingly, in the absence of federal law modifying the operation of 
§ 1738, the preclusive effect in fe<leral court of petitioner's 
state-court judgment is determined by Ohio law. 

Records and Proceedings shall be pro"ed, and the Effect thereof.• U. $. 
Const., Art. IV, § I. 
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In Allen, the Court considered whether 42 U. S. C. § 1983 
modified the operation of § 1738 so that a state-eourt judg· 
ment was to receive less than normal preclusive effect in a 
suit brought in federal court under§ 1983. In that case, the 
respondent had been convicted in a state-court criminal pro
ceeding. In that proceeding, the respondent sought to sup
press certain evidence against him on the ground that it had 
been obtained in violation of the Fourth Amendment. The 
trial court denied the motion to suppress. ' The respondent 
then brought a § 1983 suit in federal court against the officers 
who had seized the evidence. The District Court held the 
suit barred by collateral estoppel (issue preclusion) because 
the issue of a Fourth Amendment violation had been resolved 
against the respondent by the denial of his suppression mo
tion in the criminal trial. The Court of Appeals reversed. 
That court concluded that, because a § 1983 suit was the re· 
spondent's only route to a federal forum for his constitutional 
claim,• and because one of§ 1983's underlying purposes was 
to provide a federal cause of action in situations where state 
courts were not adequately protecting individual rights, the 
respondent should be allowed to proceed to trial in federal 
court unencumbered by collateral estoppel. This Court, 
however, reversed the Court of Appeals, explaining: 

"[N]othing in the language of § 1983 remotely expresses 
any congressional intent to contravene the common-law 
rules of preclusion or to repeal the express statutory re
quirements of the predecessor of 28 U. S. C. § 1738 . ... 
Section 1983 creates a new federal cause of action. It 
says nothing about the preclusive effect of state-court 
judgments. 

)ioreover, the legislative history of § 1983 does not in 
any clear way suggest that Congress intended to repeal 

'The respondent h.ad not asserted that the state courl$ had denied him 
a •full and rair opportunny" to litigate his search and 3eizure claim; he 
therefore wa, barred by Sto,,e v. Pou. .. 11. 428 U. S. 465 (1976), l'rom seek· 
ing a writ or habeas corpus in federal district court. 
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or restrict the traditional doctrines of preclusion. 
[T)he legislative history as a whole ... lends only the 
most equivocal support to any argument that, in cases 
where the state courts have recognized the constitu
tional claims asserted and provided fair procedures for 
determining them, Congress intended to override § 1738 
or the common-law rules of collateral estoppel and res 
judicata. Since repeals by implication are disfavored 
.. . much clearer support than thls would be required to 
hold that § 1738 and the traditional rules of preclusion 
are not applicable to § 1983 suits." 449 U. S., at 97-99. 

Allen therefore made clear that issues actually litigated in a 
state-court proceeding are entitled to the same preclusive ef
fect in a subsequent federal § 1983 suit as they enjoy in the 
courts of the State where the judgment was rendered. 

The Court in Allen left open the possibility, however, that 
the preclusive effect of a state-court judgment might be dif
ferent as to a federal issue that a § 1983 plaintiff could have 
raised but did not raise in the earlier state-court proceeding.• 
449 U. S., at 97, n. 10. That is the central issue to be re
solved in the present case. Petitioner did not litigate her 
§ 1983 claim in state court, and she asserts that the state
court judgment should not preclude her suit in federal court 

• }lost federal cowu that luive faced this question have niled tluit claim 
pN!<haion i! applicable to a f 1983 action. See 1'44< v. Sch1<-orl:, 706 F. 
2d 15 (CAI 1983); Niiu,, v. City ofMo,1 Point, 701 F. 2d 556 (CA51983); 
c .. wrr v. Brund<Jge, 674 F. 2d 531 (CA6). cert. denied. - U. S. -
(1982); Le• v. Cilyof P•orilJ, 685 F. 2d 196 (CA7 1982); Rob/mu v. 0..tnct 
COltrt of Worth Co,,nty, IOl<'O, 592 F. 2d 1015 (CA8), cert. denied. 444 
U. S. 852 (197'3); Scoggin v. Schn.tnk, 522 F. 2d 436 (CA9 1975), cert. de
nied. 423 u. s. 1066 (1976); s_. v. Lott111g, 512 F. 2d 93 (CAIO). cert. 
denied, 423 U. S. 896 (1975). Some appear "' have decided othel'Wl&e. 
See Lombard v. Board of Ed. o/lM City of Nnc York, 502 F. 2d 631 (CA2 
1974), cert. denied, 420 U. S. 976 (1975); Ntw J,n,y EdU£atio>t A111< v. 
Burke, 579 F. 2d 764 (CA3), cert. dented, 439 U. S. 894 (1978). 

For comment as to rederal-$t.ate comity considerations, see Currie. Res 
Judicata: The Neglected Defense, 45 U. Chi. L. Rev. 317 (1978). 
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simply because her federal claim could have been litigated in 
the state-court proceeding. Thus, petitioner urges this 
Court to interpret the interplay of§ 1738 and § 1983 in such a 
way as t-0 accord state-court judgments preclusive effect in 
§ 1983 suits only as to issues actually litigated in state court. 

It is difficult to see how the policy concerns underlying 
§ 1983 would justify a distinction between the issue preclu
sive and claim preclusive effects of state-court judgments. 
The argument that state-court judgments ~hould have less 
preclusive effect in § 1983 suits than in other federal suits is 
based on Congress' expressed concern over the adequacy of 
state courts as protectors of federal rights. See, e.g., 
Mitchum v. Foster, 407 U. S. 225, 241-242 (1972). Allen 
recognized that the enactment of § 1983 was motivated par
tially out of such concern, 449 U. S., at 98-99, but Allen nev
ertheless held that§ 1983 did not open the way t-0 relitigation 
of an issue that had been determined in a state criminal pro
ceeding. Any distrust of state courts that would justify a 
limitation on the preclusive effect of state judgments in§ 1983 
suits would presumably apply equally to issues that actually 
were decided in a state-court as well as t-0 those that could 
have been. If§ 1983 created an exception to the general pre
clusive effect accorded to state-court judgments, such an ex
ception would seem to require similar treatment of both issue 
preclusion and claim preclusion. Having rejected in Allen 
the view that state-court judgments have no issue preclusive 
effect in § 1983 suits, we must reject the view that§ 1983 pre
vents the judgment in petitioner's state-court proceeding 
from creating a claim preclusion bar in this case. 

Petitioner suggests that to give state-court judgments full 
issue preclusive effect but not claim preclusive effect would 
enable litigants to bring their s tate claims in state court and 
their federal claims in federal court, thereby taking advan
tage of the relative expertise of both forums. Although such 
a division may seem attractive from a plaintiff's perspective, 
it is not the system established by § 1738. That statute em-

' 
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bodies the view that it is more important to give full faith and 
credit to state-court judgments than to ensure separate forums
rums for a plaintiff's federal and state claims. This reflects a 
variety of concerns, including notions of comity, the need to 
prevent vexatious litigation, and a desire to conserve judicial 
resources. Thus, a plaintiff who obtains a state-court judg
ment is barred by that judgment from bringing in federal 
court a suit that would be precluded in the courts of the State 
from which the original judgment emerged. 

ln the present litigation, petitioner does not claim that the 
state court would not have adjudicated her federal claims had 
she presented them in her original suit in state court. Alter
natively, petitioner could have obtained a federal forum for 
her federal claim by litigating it first in a federal court.' 

'The author of this opinion was in dissent in Allnt. Th• rationale of 
that diasent, however, was based largely on the fact that the § 1983 pbun
tiff in that case first litigated his constitutional cla.im in st.at.e court in the 
pooture or his being a iufendam in a criminal proceeding. See 449 U. S., 
at 11~116. ln this case, petitioner was in an offen.sh·e posture in her 
state court proceeding. and could have proceeded first in federal court had 
she wanted to litigate her federal claim in a federal fonim. 

In the event that at 1983 plaintiff's federal and $tate law claim.o are suffl· 
ciently inte.rt\\"i.ned that the federal court abstains from passing on the fed· 
eraJ claims without first allowing the state court to address the stat.e law 
issues, t.he plaintiff can preserve his right to a federal forum for his federal 
claims by informing the Stale court of his intention to return to federal 
coun. on his federal cl.aims following litigation of his state claims in state 
court. See, t. g., England v. Loui>iaM State Boord of Medical Ezam,,.. 
..... 375 u. s. 411 (1964). 

In the event that a § 1983 plaintilY hu both feder.u and state law claim, 
and 1ttks to adjudicate them all in federal court, a federal court may be 
baJTed by the Eleventh Amendment from granting certain type• of relier if 
the 1uit is against the Stai.e or state officials acting in their official capaci4 

tie&, See Pmnhunt Stau School and H0$1J11al v. Hald,rmon, - U. S. 
- (1984). In that situation, after the plaintt!t'a federal claims have been 
adjudicated, the plaintiff would have to go to state court to obtain the relier 
that could not be awarded by the federal court. Federal pre<luaion law 
would not bar aueh a wit because the relief sought "'*' not available in the 
feder.u forum. 
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Section 1983, however, does not override state preclusion law 
and guarantee petitioner a right to proceed to judgment in 
state court on her state claims and then turn to federal court 
for a(ljudication of her federal claims. We hold, therefore, 
that petitioner's state-court judgment in this Litigation has 
the same claim preclusive effect in federal court that the 
judgment would have in the Ohio state courts. 

III 
It appears to us that preclusion law in Ohio has experi

enced a gradual evolution, and that Ohio courts recently have 
apptied preclusion concepts more broadly than in the past. 
For example, in Va.m v. Kohlers, Inc., 145 Ohio St. 321, 61 
N. E. 2d 707 (1945), a plaintiff who suffered both personal in· 
jury and property damages in an automobile accident was 
held entitled to maintain a separate suit against the defend· 
ant for each type of injury. The theory was that "(i)njuries 
to both person and property suffered by the same person as a 
result of the same wrongful act are infringements of different 
rights and give rise to distinct causes of action . ... " Id., at 
321, 61 N. E. 2d, at 709 (syllabus ~4).' In RU$h v. Maple 
Heights, 161 Ohio St. 221, 147 N. E. 2d 599 (1958), however, 
the Supreme Court of Ohio specifically overruled "[p)ara· 
graph four of the syllabus in the [Vasu] case." Id., at 221, 
235, 147 N. E. 2d, at 599, 607. The new approach was de
clared to be more in accord with "modem practice," id., at 
235, 147 N. E. 2d, at 607, and was adopted in the hope that it 
might reduce "much of the vexatious Litigation, with its at· 
tendant confusion, which has resulted in recent years from 
the filing of separate petitions by the same plaintiff, one 
for personal injuries and one for property damage, although 

• Except for per curiam opinions, lhe Ohio Supreme Court speaks u a 
court only through the syllabi of its cases. Ca,.id11 v. Gl<J11ip, 12 Ohlo St. 
2d 17, 18, 24, 231 N. E. 2d 64, 61>. 68 (1967). See Ohw v. Gallagher, 425 
U. S. 257, 259 (1976); Bt<k v. Ohw, 371l U. S. 89, 93, and n. 2; Ptr/ci,u v. 
Bengutt Mintng Co., 342 U. S. 437, 441, and n. 3. 

'I 
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sustained simultaneously." Id., at 234-235, 147 N. E. 2d, 
at 607. 

This holding, of course, did not fully solve for the Ohio law 
the question a.s to what constitutes a "cause of action" for 
claim preclusion purposes. The definition of "cause of ac
tion" or "claim" is critical in the present context because it 
seems that a basic rule of Ohio law is that a person is entitled 
to one law suit for each "cause of action" he possesses. Nor
wood v. McDonald, 142 Ohio St. 299, 52 N. E. 2d 67 (1943); 
Whitehead v. General Tel. Co., 20 Ohio St. 2~ 108, 254 N. E. 
2d 10 (1969). 

In 1968, the Supreme Court of Ohio twice dealt with the 
question of what constitutes a cause of action for preclusion 
purposes. Henders<m v. Ryan, 13 Ohio St. 2d 31, 233 N. E. 
2d 506; Sharp v. Shelby Mut. Ins. Co., 15 Ohio St. 2d 134, 
239 N. E. 2d 49. In each of these cases, although a second 
action against the defendant was permitted, the court clearly 
was developing a broader and more expansive attitude to
ward claim preclusion. See Henderson, 13 Omo St. 2d, at 
35, 38, 233 N. E. 2d, at 509-511; Sharp, 15 Ohio St. 2d, at 
140, 239 N. E. 2d, at 54. In addition, the Omo Supreme 
Court in 1970 adopted Rule 13 of the Omo Rules of Civil Pro
cedure establishing a compulsory counterclaim provision like 
its federal counterpart in Rule 13 of the Federal Rules of 
Civil Procedure. 

Then, in 1982, the Supreme Court of Omo, adopted what 
appears to be a broad doctrine of preclusion indeed, although 
in a defensive, not offensive, context. Johrt~<m's Island, 
/rte. v. Board of Township Trustees, 69 Omo St. 2d 241, 431 
N. E. 2d 672. The first syllabus by the court recites: 

"When in a prior injunction action brought to enjoin 
the defendant landowner's violation of a zoning law, the 
defendant asserts the affirmative defense of non-con
forming use, but does not assert the unconstitutionality 
of the law, the landowner is, on the principle of res 
j udu:aui, barred from later bringing a declaratory judg-
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ment action alleging such law to be unconstitutional." 
Ibid., 431 N. E. 2d, at 673. 

See also Strcmwerg v. Board of Ed. of Bratenahl, 64 Ohio St. 
2d 98, 413 N. E. 2d 1184 (1980). 

In reading the opinion of the District Court in the present 
litigation, we are unable to determine whether that court was 
applying what it thought was the Ohio law of preclusion. 
The opinion cites a Sixth Circuit opinion that purported to 
enunciate Ohio law, Coogan v. Cincinnati Bar A88n, 431 F. 
2d 1209 (1970), and also relied on precedents. from other fed
eral Courts of Appeals applying both federal and state law. 
Our holding today makes clear that Ohio state preclusion law 
is to be applied to this case. Prudence also dictates that it is 
the District Court, in the first instance, not this Court, that 
should interpret Ohio preclusion law and apply it. 

The judgment of the Court of Appeals, accordingly, is va
cated and the case is remanded to that court so that it may 
instruct the District Court to conduct such further proceed
ings as are required by, and are consistent with, this opinion. 

It i8 BO <miered. 
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