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IN THE SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1982 

NO. 

DR. 	 ETHEL D. MIGRA, 

Petitioner, 

-vs-

THE WARREN CITY SCHOOL DISTRICT 
BOARD OF EDUCATION, et al., 

Respondents. 

PETITION FOR A WRIT OF CERTIORARI TO 


THE UNITED STATES COURT OF APPEALS 


FOR THE SIXTH CIRCUIT 


OPINIONS BELOW 

The opinions of the Court of Appeals and 

of the District Court are unreported and 

appear in the Appendix hereto. 

JURISDICTION 

The judgment of the Court of Appeals for 

the Sixth Circuit was entered on June 3, 1982. 

A petition for rehearing en banc was denied on 
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July 27, 1982 and this petition for certiorari 

was time~y filed. This Court's jurisdiction 

is invoked
"r. 
under 28 U.S.C., Section 1254(1). 

CONSTITUTIONAL AND STATUTORY 

PROVISIONS INVOLVED 

First and Fourteenth Amendments to the 

Constitution, and Title 42 U.S.C., Sections 

1983 and 1985 -- all appear in the Appendix 

hereto. 

STATEMENT OF THE CASE 

~ . 'Pt"' M' institu­

, ted a civj.l rights action in the district 

court to vindicate the deprivation of her con­

stitutional rights under the First and Four­

teenth Amendments to the Constitution pursuant 

to Sections 1983 and 1985 of Title 42 of the 

United States Code and the jurisdictional 

counterpart, 28 U.S.C., Sections 1331(a) and 

1343(3). The suit was filed against the 

respondents -- the Warren City School District 

Board of Education and individual members of 

that board, along with the superintendent of 

the school district. 

The genesis of the instant suit was the 

unlawful actions and under color of 

.ep t" t ~oner, Dr. ~ neL D . L 19ra r 
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termination of the employment of the petition­

er as a supervisor of elementary education in 

the subject school district. 

Petitioner was employed by the Warren 

City School District Board of Education (here­

inafter board) as supervisor of elementary 

education on a yearly basis from August, 1976, 

until the events which gave rise to this 

action. On April 17, 1979, at the regular 

meeting of the board, with all members pres­

ent, a unanimous resolution was adopted to 

renew the employment of the petitioner for the 

school year 1979-1980. One week'later, on 

April 24, 1979, the board held a special meet­

ing at which it rescinded the resolution to 

renew the petitioner's contract of employment 

by majority vote with one member absent. As a 

result of the board's action, the petitioner 

brought suit in the state court against the 

respondents -- the board and individual mem­

bers thereof, who voted to non-renew the peti­

tioner. The State court complaint asserted 

two causes of action against, 1) the board for 

the breach of the contract of employment, and 

2) the individual board members for wrongful 

interference with the renewal of petitioner's 

contract of employment. In the prayer the 

petitioner sought declaratory relief, the 

award of compensatory damages equal to the 

alary she would have earned during the school 
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year of 1979-1980 and the summer session of 

1979, and punitive damages. 

At the trial on the merits, the state 

court sua sponte continued the tort claim 

against the irldividual defendants (respond­

ents), and adjudicated only the contract issue 

between the petitioner and the board. There­

upon, the court held that petitioner had a 

valid contract of employment with the board 

for the school year of 1979-1980, and that the 

respondents' action to revoke the contract was 

contrary to law. The court ordered the peti­

tioner reinstated and awarded her compensatory 

damages to the extent of the salary which she 

would have earned for the subject year. The 

petitioner had not been paid (compensated) 

until shortly before the filing of this peti­

tion. The tort claim was voluntarily dis­

missed, without prejudice, against the indi­

vidual respondents soon after the termination 

of the trial. 

On July 10, 1980, the petitioner filed 

the instant suit in the district court, and 

the respondents filed an answer to the com­

plaint. After the filing of the answer, the 

district court held a status conference during 

which time the district judge sua sponte sug­

gested that the respondents submit motions for 

summary judgment on the basis of res jUdicata. 

In accordance with the aforesaid suggestion, 
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the respondents filed the respective motions, 

and the district court granted them. On ap­

peal to the Sixth Circuit, the court affirmed 

the decision of the district court in a one­

page order. The application for rehearing en 

banc was denied by the Court of Appeals. 

REASON FOR GRANTING THE WRIT 

The decision below is contrary to the 
established doctrine of Res Judicata and Col­
lateral Estoppel generally adhered to by this 
Court, and it violates the principles ennnci­
ated in Allen v. McCurry, 449 U.S. 90 (1980). 
The decision raises significant and recu~ring 
problems with respect to the preclusive effect 
of a state-court judgment vis-a-vis the pro­
tection of constitutional rights. 

The question before this Court may be 

stated as follows: Is petitioner .precluded
~ 

from litigating her civil rights claims in 

the federal court simply because of the adju­

dication of common-law and stntutory issues 

in an earlier state court action between the 

parties? 

The Sixth Circuit affirmed the dismissal 

of the petitioner's Section 1983 action in a 

summary manner. A cursory reading of the 

instant complaint in conjunction with the 

proceedings in the state court will readily 

disclose the serious error below. The 
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district court misapprehended the nature of 

the petitioner's claims and seriously m~s­

placed the doctrine of res judicata. It is 

significant to note that the district court 

applied the bar of res judicata to all of the 

federal claims of the petitioner, even though 

such claims were not before the state court, 

with the exception of the claim regarding the 

denial of reemployment for the year 1980-1981. 

The court misconstrued the allegations regard­

ing the violation of the petitioner's liberty 

interest in her good name, reputation, honor 

and integrity as being a common-law claim for 

defamation. 

The egregious nature of the district 

court's action is perceived from its finding 

that the petitioner is precluded from assert­

ing her constitutional claims in the federal 

court because she had her day in court against 

the same parties, although on common-law and 

statutory issues. With reference to the First 

Amendment cl~im, the district court applied 

the bar of res judicata to that issue on the 

ground that the "Sixth Circuit has held that 

state courts are competent to decide questions 

arising under the federal constitution." 

Coogan v. Cincinnati, 431 F.2d 1209 (6th Cir. 

1970), cert. denied, 401 U.S. 939. In other 

words, the courts below decided that a Section 

1983 claimant is precluded from invoking the 
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jurisdiction of the federal court simply be­

cause he or she could have litigated the claim 

in the state court. With no name-clearing 

hearing awarded the petitioner, the district 

court found, nonetheless, that the bar of res 

judicata was appropriate to the claim of stig­

matization because it "arises from the same 

claim and set of circumstances which were 

litigated in the state court." 

The complaint's allegations of civil 

rights violations are broader than the common­

law tort of defamation. The appropriate and 

effective response to the rationale of the 

lower courts is to be found in the concurring 

opinion of Justice Harlan in Monroe v. Pape, 

365 u.s. 167, wherein he declared: 

... a deprivation of a constitutional 
right is significantly different 
from and more serious than a viola­
tion of a state right, and, there­
fore, deserves a different remedy 
even though the same act may consti­
tute a state tort and the depriva­
tion of a constitutional right. 

Justice Harlan, in Pape, stated further: 

It would indeed be the purest coinci­
dence if the state remedies for vio­
lations of common law rights by 
private citizens were fully appro­
priate to redress those injuries 
which only a state official can 
cause and against which the Consti­
ution s ction. 
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.e decision of the Sixth Circuit is in 

clear disregard of the rationale and decision 

of this Court in Allen v. ~cCurry, 449 U.S.90 

(1980). The record discloses that e only 

ad"iudi­
..J 

State court in~ol the common-

law iss~e of breach of contract a inst the 

the co~mon-law claim of conspiracy against the 

ividual defendants, that issue not been 

It ~as dismissed. ly the con­

:.ract. issue ",-laS by the 

.. e iss"C.es 

are not at all the equivalent of a Section 

oceeding. The doct=~~e of res j~dicata 

can 0 rate as 

tne _ sequent SU1t between the rties or 

their privies is on the sa~e cause of action. 

::nless icated on 

the sa~e claim or cause of action as that of 

res judicata can have no 

application, whatsoever. However, where the 

subsequent cause of action or cIa is not the 

same, but there is an identity of parties, a 

point of law or a fact which was fully and 

fairly litigated , may not be drawn in ques­

tion in the subsequent suit. This Court in 

Montana v. United states, 440 U.S. 147, 153, 

in considering the principle of collateral 

http:iss"C.es
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estoppel, stated that once a court has decided 

an issue of fact or law necessary to its judg­

ment, that decision may preclude relitigation 

of the issue in a suit on a different cause of 

action involving a party to the case. 

Allen v. McCurry involved a suit for 

violation of civil rights under 42 U.S.C., 

Section 1983. McCurry was convicted of pos­

session of heroin and of assa~lt with intent 

to kill in the state court. His motion to 

suppress certain evidence that had been seized 

by the police in the alleged violation of his 

Fourth and Fourteenth Amendments rights had 

been denied by the state court. McCurry 

failed to assert that the state courts had 

denied him a "full and fair opportunity" to 

litigate his claims that a police search of 

his house was illegal, and thus he Has barred 

by stone v. Powell, 428 U.S. 465 (1976) from 

seeking a federal habeas corpus writ. Later 

McCurry brought suit for damages under Section 

1983, alleging a conspiracy to violate his 

rights by an unconstitutional search and 

seizure of his house. The federal district 

court qranted sUllUllilry j udgJllent for the defend­

aat.., holdiD.4j t.ha t the doctrine of collaural 

est.II..1 JMte~t." !II£OH'ry fraR relititJiltiBlj 

ft. sealnd, aaa sei.......:tian allTe&4y 

fItIIit:.t.lll": ~.:t. ita in tile dUe cnlUI1t.S. '!tile . 

...~ .' .II~~ ~. GIl~, tdIrt'· p_u.' ... 

http:holdiD.4j
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collateral estoppel, though generally appli­

cable to Section 1983 actions, is not appro­

priate in this case because the 1983 suit was 

the only route to a federal forum for McCurry 

to assert his constitutional claim. The 

oplnlon .... " d.. o..;: ~nlS Cour t reversed an remand e d • 

written by Justice 

stewart, pointed out that there is nothing in 

the lang~age of Section 1983 or its legisla­

tive history that indicates any congressional 

intentlon of denying binding effect to a state 

actually and directly 

adjudicated a federal constitutional claim. 

Black-

nun, a~d joined by Justices Brennan and 

rs in a 

Section 1983 action is totally different from 

the relief sought by McCurry in a state crimi­

nal trial, and, therefore, that the federal 

court should be the final arbiter of his fed­

eral constitutional civil claim. 

Based on the factual record of thi3 case, 

the petitioner's complaint herein finds sup­

port in both the majority and minority 

opinions in Allen v. McCurry. In Allen, this 

Court was confronted with a. factual situation 

witeEeia. the eomplaiDant sought to litigate, 

had a full aRa faiE opportunity to litigate, 

aJlCi. dad lit.idj'a£e t.he legeral COflst1tut10nal 

cia:ia in tn., ....£e> _11£1:. 
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McCurry was actually seeking to relitigate 

this identical federal claim in his civil 

rights action in th~ federal court. 

In our case, the record is clear and 

unequivocal that the petitioner did not submit 

her 1983 claims, or any constitutional claims, 

to the state court for determination, and, 

therefore, there is no decision of that court 

on any of the federal issues presented in the 

district court. The crux of the Allen V. 

McCurry decision is that McCurry had properly 

and fully litigated his federal claim in the 

state court. According to the traditional 

doctrines of preclusion, res judicata does not 

apply when the subsequent suit is on a differ­

ent cause of action. We believe it is beyond 

dispute in the instant case that the cause of 

action asserted in the federal court is clear­

ly different from the cause of action alleged 

and litigated in the state court. It follows, 

therefore, that the doctrine of res judicata 

is not applicable to the present case. How­

ever, our next concern is to consider the pre­

clusive effect· of the traditional principle of 

collateral estoppel. This principle, in 

essence, prohibits the relitigation of any 

issues actually decided after a full and fair 

hearing in a prior action. There is no sup­

port whatsoever in the record of our cause to 

justify the invocation of the doctrine of 



- 12 ­

collateral estoppel. In our situation, we are 

not attempting to relitigate a federal claim 

which has been fully and directly litigated in 

another court of competent jurisdiction. A 

court may not consider and adjudicate a claim 

unless that claim has been submitted to it by 

means of proper pleadings according to estab­

lished judicial rules of procedure and prac­

tice. The character of a cause of action is 

determined by the allegations contained in the 

complaint. It is not unusual for one particu­

lar set of operative facts to give rise to 

different actions. There can be no contention 

of "relitigation" or Ifadjudication" where a 

claim has not been asserted, and properly lit­

igated in a court of competent jurisdiction. 

This Court in McCurry accorded a binding 

effect to the state court judgment because 

that court actually and properly adjudicated 

the federal constitutional issue which McCurry 

sought to relitigate in connection with a 

civil rights action subsequently filed by him 

in the federal court. In fact, McCurry re­

quested the determination of the federal issue 

by the state court. The significant term used 

by the courts is "relitigate." ~ Before the 

concept of "collateral estoppel tl may be appli­

cable, the point of law or of fact drawn in 

question in a subsequent suit must have been 

actually and fully litigated in the prior 
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action. The record in the instant cause is 

devoid of any support for the conclusion that 

the petitioner sought to litigate or did liti­

gate her federal constitutional claims in the 

state court. The statement that a party had a 

"full and fair opportunity to litigate" an 

issue in an earlier case, presupposes that the 

issue was submitted to the court for determi­

nation, and was properly adjudicated by the 

court. The petitioner did not submit federal 

claims to the state court in the prior action 

between the parties; and, therefore, she is 

not confronted in the instant case with a 

situation in which the state court decided a 

federal estion adversely to her. Obviously, 

no oreclusive effect arises where federal.. 
rights have not been presented to the state 

court for adjudication. The Sixth Circuit has 

committed prejudicial error in affirming the 

decision of the district court which barred 

the petitioner from litigating her federal 

claims in the federal court. 
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CONCLUSION 

Allen v. McCurry h~s brought about a 

divergence of views among the lower courts 

regarding the applicability of the preclusive 

doctrines of res judicata and collateral 

estoppel in the area of civil rights litiga­

tion. We believe the instant cause clearly 

exemplifies the problem, and, therefore needs 

the expeditious attention of this Court. 

In view of the foregoing arguments, a 

writ of certiorari should issue to review the 

judgment and opinion of the Sixth Circuit. 

Respectfully submitted, 

/ 

John . Vintil".La 
112 aza west Building 
20220 Center Ridge Road 
Cleveland, Ohio 44116 
Te1. (21 6) 781 - 3 3 5 2 

Counsel for Petitioner 

Francis X. Cook, 


Of Counsel. 


http:Vintil".La
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UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 

Case No. 81-3161 

DR. ETHEL D. MIGRA, 	 ) 
)

Plaintiff-Appellant, ) 
-vs- ) o R D E R 

THE WARREN CITY SCHOOL DIS- ~ 
TRICT BOARD OF EDUCATION: 
CATHERINE O. SWAN; HENRY J. ~ 
ANGELO; WILLARD T. REUBEN; 
RAYMOND TESNERi MARY MILHEIM; i 
BARBARA t-1ILLER i ROBERT PEQUES,) 

Defendants-Appellees. ) 

Before: 	 EDWARDS, Chief Judge, KENNEDY and 
CELEBREZZE, Senior Circuit Judges. 

On receipt and consideration of an appeal 

in the above-styled case wherein summary judg­

ment was entered in favor of defendants dis­

missing appellant Migra's ~ 1983 action aris­

ing out of her dismissal by the Board of 

Education of Warren, Ohio, 

The judgment of the District Court is 

hereby affirmed for the reasons spelled out in 

considerable length in the thoughtful and well 

reasoned order and opinion of District Judge 

John Manos, dated February 17, 1981. 

Entered by order of the Court 

/sl John p. Heba'ln 
Clerk 

Filed June 3, 1982 
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UNITED STATES COURT OF APPEALS 

FOR THE SIXTH CIRCUIT 


Case No. 81-3161 


DR. ETHEL D. MIGRA, 	 ) 
)

Plaintiff-Appellant, 
) 

-vs-	 ) o R D E R 

WARREN CITY SCHOOL DISTRICT ) 
BOARD OF EDUCATION, ET AL., i 

Defendants-Appellees. ) 

Before: 	 EDWARDS, Chief Judge; KENNEDY, Cir­
cuit Judge, and CELEBREZZE, Senior 
Circuit Judges. 

On receipt and consideration of a peti ­

tion for rehearing and suggestion for rehear­

ing en banc in the above-styled case; and 

No judge in active service in this court 

having moved for rehearing en banc and the 

motion therefore having been referred to the 

panel which heard the casei and 

The panel having noted nothing of sub­

stance in said motion for rehearing which had 

not been carefully considered before issuance 

of the court's opinion, 

NOW, therpfore, the motion for rehearing 

is hereby denied. 

Bntered By order of the Ceurt 

Is/ Jahn P. Heruu.n 

elerk 
Bi.clad Jul.y 27, 198i 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF OHIO 


EASTERN DIVISION 


DR. ETHEL D. MIGRA, ) CASE NO. C80-1183-Y 
) 

Plaintiff, ) Judge John M. Manos 
) 

v. ) ORDER 
) 

THE WARREN CITY ) 
SCHOOL DISTRICT BOARD ) 
OF EDUCATION, et al. , ) 

) 
Defendants. ) 

The plaintiff, Dr. Ethel D. Migra, filed 

the above-captioned case on July 10, 1980 

against the defendants, The Warren City School 

District Board of Education, and the individ­

ual members of the Board. She seeks relief 

under 42 U.S.C. SS 1983 and 1985, claiming 

that members of the school board conspired 

under color of state law to deprive her of 

rights gual:'anteed under the First, Fifth, and 

Fourteenth Amendments to the United States 

Constitution when they unlawfully rescinded 

her COJlltract with the Warren City Scheels fer 

1.,9-"66 seheel year. campensatoryand puni­

tive damages as well as injunctive and declar­

atllr.y Jielief are saught _, the plaintif£. 

J.lm±adictian is baaed on i8 U.S.E... 1331 (a;), 
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The defendants have filed motions for 

summary judgment based on res judicata and the 

running of the statute of limitations. The 

court finds that there are no genuine issues 

of material fact to be litigated, and grants 

the defendants' motion for summary judgment. 

Rule 56, Federal Rules of Civil Procedure, 

Smith v. Hudson, 600 F.2d 60 (6th Cir. 1979), 

cert. denied, 444 U.S. 996, 100 S. ct. 495 

(1979). 

The facts are not in dispute that on 

April 17, 1979 the Warren Board of Education 

passed a unanimous resolution to renew the 

plaintiff's limited contract for the 1979-1980 

school year as supervisor of Elementary Educa­

tion for the Warren City School District. On 

April 23, 1979 the plaintiff tendered a letter 

of acceptance to board member Constance Gold­

berg, and requested that Goldberg deliver the 

letter to the superintendent of schools, which 

she did the following morning. On April 24, 

1979 board president Henry Angelo called a 

special meeting of the board during which the 

board voted not to renew the plaintiff'. con­

tract. The special meetin'J was beld after tbe 

plaintiff'. letter af aecept.ance bad 8eea 

delive17ft ta the sqperinllendent af seheels • 

••tiee of the nent;enewal wa. delivered 110 the 

Ill.intiff on ~p%'il 27, 19'9. 
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On July 7, 1979 plaintiff Migra filed a 

complaint in the Trumbull County Common Pleas 

Court against the Warren City School District 

Board of Education and the individual board 

members who voted for non-renewal of her con­

tract: Henry J. Angelo, Catherine o. Swan and 

Barbara A. Miller. The complaint alleged the 

following causes of action: 

1) that her limited teaching contract 

and supplemental contract were illegally 

non-renewed under the laws of the state: 

2) that the defendants anticipatorily 

breached her contract; 

3) that the individual defendants 

Angelo, Swan and Miller were maliciously 

conspiring to deprive plaintiff of her 

contract rights; and 

4) that the defendants Angelo, Swan 

and Miller conducted an unlawful meeting 

with the purpose of depriving plaintiff 

of her contract rights. 

In her prayer the plaintiff soughtdeclar­

atory relief, the award of compensatory dam­

ages equal to the amount of money she would 

have earned during the 1979-1980 school year 

and the 1979 summer session, as well as puni­

tive damages. 

After a trial on the merits held on Jan­

uary 3 and 4, 1980, the Court of Common Pleas 

of Trumbull County, 
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1findings of fact and conclusions of law. The 

court found a valid contract existed between 

the board and the plaintiff o~ April 24, 1979 

and that the action by the board to non-renew 

the contract was void because the special 

meeting at which the vote was taken had been 

held in violation of section 3113.16 of the 

Revised Code. 2 

Along with finding the special meeting of 

April 24, 1979 was a nullity and that the vote 

against renewal was void, the court also 

found: 

[T)he relationship between a teacher 
and a board of education j.s contract­
ual and one that is protected against 
impairment by any state law by Arti ­
cle I Section 10 of the United States 
Constitution and by the Due Process 
Clause of the Fourteenth Amendment, 
subject to the qualification that 

1 The opinion of the Honorable Donald R. 
Ford was entered March 10, 1980. 

2 Section 3313.16 Special meetings of board. 
"A special meeting of a board of educa­

tion may be called by the president or 
clerk thereof or by any two members, by 
serving a written notice of the time and 
place of such meeting upon each member of 
the board at least two days prior to the 
date of such meeting. Such notice must be 
signed by the official or members calling 
the meeting. For the purpose of this sec­
tion, service by mail is good service." 

The court found that the special meeting on 
April 24, 1979 was called without having the 
notice signed as required by statute. 
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pertinent state statutes in effect at 
the time a contract is formed are to 
be read into it. 3 

Based on its findings, the court ordered 

the plaintiff immediately reinstated, and 

awarded her compensatory damages in the amount 

due under the contract, less the amount of 

unemployment compensation she had received. 

The court also determined that the plain­

tiff's contract for summer school employment 

was not inherently bound to or guaranteed by 

her contract for the 1979-1980 school year, 

and thus the board was not required to award 

her a contract for summer employment. The 

court further found that members of the board 

had not violated the Ohio "Sunshine Law," OHIO 

REV. CODE ANN. S 122.22 (Page). The court 

"reserved and continued ll plaintiff's allega­

tions of conspiracy, and made no determination 

on the question of the liability of individual 

members of the board. However, the record 

demonstrates that the plaintiff dismissed her 

3 Findings of Fact and Conclusion of Law, 
March 20, 1980, p. 6. Teacher employment and 
re-employment contracts are covered by Ohio 
Revised Code g 3319.08, and under Ohio Revised 
Code g 3319.09, "teachers" include those in 
supervisory positions who are certified to 
teach. Prior to termination of a teaching con­
tract, the board must give the teacher written 
notice, and a hearing, as specified in detail 
in Ohio Revised Code g 3319.16. 



C - 22 


state claims for conspiracy and malicio~s 

interference with contract without prejudice 

on July 2, 1980. 

In the complaint filed with this court 

under U.S.C. S 1983 the plaintiff alleges: 

1) that the defendants are 

members of the Warren City School 

District Board of Education and, at 

a special meeting held on April 24, 

as Supervisor of Elementary Education 

for the ~';arren 

as ·,.;ell as her .. limitedsuoDlemental
~ 

contract as Director of SUTh~er School 

for the Warren City School District;-
.4 

2) that her non-renewal was in 

retaliation for exercising her First 

Amendment rights through her partici ­

pation in a social studies curriculum 

proposal for the Warren City Schools 

and her support for desegregation in -
t ' .. S h ' ..Jne warren C •• OOLS; 

"­

3) that the special meeting at 

which her contract was non-renewed 

was illegal and in violation of Ohio 

Revised Code Section 3313.66 and Ohio 

4 Plaintiff's Co~plaint, Pars. 8-15. 
S Plaintiff's Complaint, Pars. 22 and 27. 
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6Revised Code Section 122.22; 

4) that the defendants defamed 

the pla:~tiff by circulating malici­

ous rumors concerning her private 

life, which caused her humiliation, 

mental suffering and distress, and 

the loss of her professional repu 

tation, and made it nece3sary for 

her to seek employment outside of 
7the state of Ohioi 

5} that the board lI ar}:)itrarily 

refused to rehire her for the 1980­

1981 school year, II ',.,hich has res:..llted 

in her unemployment from 1979 to the 

f . 1 .;l...L...:.ng of this action on July 1 0 , 

1980. 8 

~'C 

The plaintiff seeks ~ompensatory and pun­

itive damages as a result of the.alleged con­

stitutional violations, and she also seeks to 

enjoin the defendants from further violating 

the rights, privileges, and immunities guaran­

teed to her under the Constitution. 

The defendant contends that the decision 

of the court of common pleas is res judicata 

and, therefore, operates as a bar to the 

causes of action the plaintiff brings in this 

court. 

6 Plaintiff's Complaint, Pars. 20 and 30. 
7 Plaintiff's Complaint, Pars. 16,24 and 25. 
8 Plaintiff's Complaint, Par. 30. 
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Res judicata 	is a rule based upon judi­

favors certainty in legal 

re .....1 a+- 1 ('"),...,c::::_,;, .. _, -)""'a~ 1...... -Fl'n-ll'tyl of "'''dgments.;....... I ana~
_ '- ...... Q..... .... '-,e ... .. d. 

disfavors repetitious lawsuits. Commissioner 

ot I~ter~al Revenue v. Sunnen, 333 U.S. 591, 

68 s. Ct. 71 5 (1 94 B ) • The rule was summarized 

,~ Souther~ Pacific R. Co. v. United States, 

i 68 U. s. ., i 	8 S. ct. i 8 I ;.;herein the court 
.. .., ... 
r""iO ' ,.... ••• ~..!..j--t. 

~_t!7~,o_..... __ rro,,-,ora1... __ .- ............ .....L._ CI.-"""o'onOll1"".;("'eri,....... ._ 

nu~erous ~ ses is that a right, ques­
tion, or f6~t distinctly put in issue 
::0:-":;

~ 
0;re,-.+-1"---- - t~...... 

·.o,r a co~'r+-
~-

of 

orl' nCl' 010 	 .. __ _i p_•. 

- ... .._'- ..... .: ,-1e+-erm';neo'"-	 ;1 ..... ­

co~petent jurisdiction, as a ground 
of recovery, 	 cannot be disputed in a 
subsequent suit between the same 
?arties or their privies; and even 1.'';: .. 

the second SUlt is for a different 
'_c:.'"'-,-c::::o ___ 0'::: -,...+-~('")- ........L..;l~,... .. ! cl'es+-~on .... ""' I
~ 	 .... ~ l·OJ.-,t I .....C1'-L....~-"'!f ;,.; '..... l. 

'-"_ -- ':::-r- i!~, 	 so o~e""or~ineo· Iimus.... CI.o-'-'e 	 !,.., -s~:::._;.. 	 L. ........ '.I_" 


t~een the same parties or their 
privies, be taken as conclusively es­
tablished, so long as the judgment in 
t::e first suit remains unmodified.:~ 

Id. at ~9. 

Furthermore, the rule binds parties and 

their pri··.lie~, 

"not only as to every matter which 
was offered and received to sustain 
or defeat the claim or demand, but as 
to any other admissible matter which 
might have been offered for that pur­
pose. 1I 

Cromwell v. County of Sac, 94 U.S. 351, 352. 
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The Supreme Court by way of dicta in 

Preiser v. Rodrisuez, 411 U.S. 475, 93 S. ct, 

1827 (1973) held that res judicata is appli­

cable to a cause of action brought under 

42 U.S.C. S 1983. See also: Huffman v. Pur­

sue, 420 U.S. 592, 600, n. 18, 95 S. Ct. 1200, 

1209, n. 18 (1975); Wolff v. McDonnell, 418 

U.S. 539, 554, n. 12 (1974). The issue ',.las 

not given careful consideration, however, 

unttl the recent case, Allen v. McCurry, U.s. 
, 101 S. ct. 441 (1980). 

In Allen the court considered the argu­

ment that unique purpose and legislative 

history behind the enactment of the Civil 

Rights Statutes of 1877 evidences Congression­

al intent to limit the application of ~ judi­

cata and collateral estoppel in actions 

brought under 42 U.S.C. g 1983. The argument 

is that the Civil Rights Statutes of 1877 

provide direct redress in federal court for 

state violations of constitutional rights be­

cause of the historic unwillingness and inabil­

ity of the states to protect those rights at 

the time the statutes were enacted. It is 

claimed that because of the special responsi­

bility entrusted to the federal courts to 

protect COl' .1ti tutional rights I general rules 

of ~ judicata should not be applied to fore­

close plaintiffs from seeking redress in 
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federal court. This argument was rejected by 

the court. 

The court in Allen held that the legisla­

tive history of section 1983, and the case 

law interpretation of the statute, did not 

support limiting the general rule of res judi­

cata: 

To the extent that it did intend 
to change the balance of power over 
federal questions between the state 
and federal courts, the 42nd Congress 
was acting in a way thoroughly con­
sistent with the doctrines of preclu­
sion. In reviewing the legislative 
history of S 1983 in Monroe v. Pape, 
the Court inferred that Congress had 
intended a federal remedy in three 
circumstances: where state substan­
tive law was facially unconstitution­
al, where state procedural law was 
inadequate to allow full litigation 
of a constitutional claim, and where 
state procedural law, though adequate 
in theory, was inadequate in practice. 
In short, the federal courts could 
step in where the state courts were 
unable or unwilling to protect fed­
eral rights. This understanding of 
S 1983 might well support an excep­
tion to res judicata and collateral 
estoppel where state law did not pro­
vide fair procedures for the litiga­
tion of constitutional claims, or 
where a state court failed to even 
acknowledge ~he existence of the con­
stitutional principle on which a 
litigant based his claim. Such an 
except ':.on, however, would be essenti ­
ally the same as the impcortant !Jeneral 
limit on rules of pret:lusian that 
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already exists: Collateral estoppel 
does not apply where the party against 
whom an earlier court decision is as­
serted did not have a full and fair 
opportunity to litigate the claim or 
issue decided by the first court ... 
But the Court's view of S 1983 in 
Monroe lends no strength to any argu­
ment that Congress intended to allow 
relitigation of federal issues decided 
after a full and fair hearing in a 
state court simply because the state 
court's decision may have been erroneous. 

Id. at 418 (citations omitted). 

~'lhi le holding tha t res j udica ta is appli ­

cable to section 1983 claims that have actu­

ally been litigated in prior court proceedings, 

the court in Allen did not address the issue 

of whether a section 1983 claimant can liti ­

gate an issue in federal court which might 

have been raised, but was not raised in pre­

vious litigation. Allen v. McCurry, supra, 

p. 415, n. 5. There is a split of authority 

among the circuits over the issue, but the 

Sixth Circuit has held that a final judgment 

is res judicata to all the issues which might 

have been presented in the prior proceeding, 

as well as to those issues which were actually 

litigated. Coogan v. Cincinnati Bar Associa­

tion, 431 F. 2d '209 (6th Cir. 1970), cert. 
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denied, 401 U.S. 939; Mayer v. Distel Tool and 

Machine Company, 556 F.2d 798. 9 

The court holds that the plaintiff's 

claim that her Fifth and Fourteenth Amendment 

property and due process rights were violated 

because of the non-renewal of her 1979-1980 

contract are barred under the doctrine of res 

judicata. The common pleas court specifically 

found that the plaintiff's contract was pro­

tected by the due process clause of the Four­

teenth Amendment, and that non-renewal of her 

contract was void on the failure of the board 

to comply with section 3313.16 of the Ohio 

Revised Code. 

The plaintiff's First Amendment claim was 

not actually litigated in the prior suit, but 

is nonetheless barred by res judicata. Al­

though a plaintiff may bring her constitution­

a1 claims in federal court, the Sixth Circuit 

has held that state courts are competent to 

decide questions arising under the federal 

constitution. Deane Hill Country Club, Inc. v. 

City of Knoxville, 379 F.2d 321, 325 (6th Cir. 

1967), cert denied, 389 U.S. 897. See also 

Bailey v. Street, 449 F. SUppa 1 (D. Tenn. 

1976). 

9 Accord. see, e.g. Lovely, v. Laliberte, 
498 F.2d 1261 (6thCir. 1974); sco~,in v. 
Schrunk, 522 F.2d 436 (9th Cir. 1 5),-Cert. 
denied, 96 S.Ct.807 (1976). But see, Orn­
Stein v. Regan, 574 F.2d 115 (2nd Cir. 1978). 
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Furthermore, in Tomsick v. Jones, 464 F. 


Supp. 371, 174 (D.C. Colo. 1979), 

all fours with the one before the 

a case 

court, 

on 

it 

was held: 

In 
to 

the case at bar plaintiff seeks 
relitigate the same issues as 

ruled on by the state court: whether 
his discharge was in retaliation for 
the exercise of his First Amendment 
rights and whether he was denied due 
process by the fact that the special 
meeting at which he was discharged 
was illegal under state law. The dif ­
ferences between the two proceedings 
are merely technical; the state com­
plaint named the Board of County Com­
missioners as defendant while this 
action names the individual board 
members as defendants. Plaintiff 
seeks $205,000 in damages in this 
action while he was awarded only sev­
eral hundred dollars in the state 
case. 

Given these facts, I can only con­
clude that the state action as a mat­
ter of res judicata bars the present 
action.---If plaintiff was dissatis­
fied with the award in the state ac­
tion his remedy was to appeal it. 
Since he has failed to do so, that 
judgment is final and this court is 
precluded from retrying the same mat­
ter in federal court. Under these 
circumstances a plaintiff may not 
litigate in a state court and then 
attempt to use the state court deci­
sion as a base for launching a fed­
eral court action. 

Id. The plaintiff could have brought her 
First Amendment claim in state court and she 
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is, therefore, barred from asserting it here. 

Coogan v. Cincinnati, 431 F.2d 1209 (6th Cir. 

1970j, cert. denied, 401 U.S. 939. 

The claimed violations of OHIO REV. CODE 

ANN. SS 3313.16 and 122.22 (Pages), as ~ell as 

the right to su~merthe alleged denial of 

school employment are also barred by res iudi­__ ......c __ 

cata. 

The plaintiff also clains that she ~as 

defamed by members of the board. ere are no 

particular allegations made in the complaint 

about the facts and circumstances givlng rise 

to this cause of action, but a co~mon sense 

'l'"eariinq- "-""_ ..... ­ ind:cates the cause 

of action arises out of certain conduct of 
, ~OGara m2mbers prior to 1 4 1 

1 979. The court holds that the alleged far~-

ation arises from the same claim and set of 

circumstances which were ir;. state 

court and is, therefore, barred. 

defamation 

claim is barred by the statute of limitations. 

In a cause of action brought pursuant to 42 

U.S.C. S 1983, the court is to apply the most 

analogous state statute of limitations to the 

underlying constitutional claim. Mason v. 

Owen-Illinois, 517 F.2d 520 (6th Cir. 1975}i 

Carmicle v. Weddle, 555 F.2d 554 (6th Cir. 

1977). The most clearly analogous state stat­

ute, section 2305.11 of the Ohio Revised Code, 
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provides a one-year period within which to 

bring actions for defamation. The plaintiff's 

cause of action arose on or before April 24, 

1979. The instant cause of action was not 

filed until July 10, 1980, and on that date 

the statute of limitations had run on the al­

leged defamation. 

Finally, the plaintiff makes vague allega­

tions that the defendants "arbitrarily refused 

to hire her for the 1980-1981 school year." 

The plaintiff does not assert any entitlement 

to employment past the 1979-1980 school year, 

nor does she make allegations that indicate 

ho~ the board's failure to rehire her for the 

1980-1981 year deprived her of a right secured 

by the constitution or laws of the United 

states. 42 U.S.C. § 1983. The claim fails to 

state a claim upon which relief may be granted. 

Rule 12(b)(6), Federal Rules of Civil Proce­

dure. 

For the foregoing reasons, the defendant's 

motions are granted. 

IT IS SO ORDERED. 

/s/ John M. Manos 
UNITED STATES DISTRICT JUDGE 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

DR. ETHEL D. MIGRA, CASE NO. C80-1183-Y 

Plaintiff, 

v. Judge John M. Manos 

THE WARREN CITY 
SCHOOL DISTRICT BOARD 
OF EDUCATION, et al., FINAL JUDGMENT ORDER 

Defendants. ) 

Pursuant to the order and opinion issued 

in the above-captioned case on this date, the 

motions of the defendants for summary judgment 

are granted. 

IT IS SO ORDERED. 

/s/ John M. Manes 
UNITED STATES DISTRICT JUDGE 

(Filed February 17, 1981) 
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At1ENm1ENT I 

Congress shall make no law respecting an 

establishment of religion, or prohibiting the 

free exercise thereof; or abridging the free­

dom of speech, or of the press; or the right 

of the people peaceably to assemble, and to 

petition the Government for a redress of 

grievances. 

Section 1. All persons born or natural­

ized in the United States, and subject to the 

Jurisdiction thereof, are citizens of the 

United States and of the State wherein they 

reside. No State shall ~ake or enforce any 

law which shall abridge the privileges or 

immunities of citizens of the United States; 

nor shall any state deprive any person of 

life, liberty, or progerty, without due pro­

cess of law; nor deny to any person within 

its jurisdiction the equal protection of the 

laYls. 
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42 U.S.C., Section 1983 

Every person who, under color of any 

statute, ordinance, regulation, custo~ or 

~sage, of any State or Territory, subjec~s, 

or causes to be subjected, any citizen of 

~~e Unlted States or other person within the 

:~risdlction thereof to the deprivation of 

~~e Constitution and laws, shall be :iable 
- ,... -­-.... - party injured in an ac~ion a~ la~, 
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42 U.S.C., Section 1985(3) 

If two or more persons in any State or 

Territory conspire •.. for the purpose of 

depriving, either directly or indirectly, any 

person or class of persons of the equal pro­

tection of the laws, or of equal privileges 

and immunities under the laws; .....•• 

. in any case of conspiracy set forth in 

this section, if one or more persons engaged 

therein do, or cause to be done, any act in 

furtherance of the object of such conspiracy, 

whereby another is injured in his person or 

property, or deprived of having and exercising 

any right or privilege of a citizen of the 

United states, the party so injured or de­

prived may have an action for the recovery of 

damages occasioned by such injury or depriva­

tion, against anyone or more of the conspira­

tors. 


