KIMBROUGH v. O'NEIL

1057

o Cite as 523 F.2d 1057 (19750

. Cleveland KIMBROUGH,
= Plaintiff-Appellant,

¥.

Daw:. O'NEIL, Individually and in his -
_aofficial eapacity as Sheriff of St. Clair
County, Minais, et al., Defendants-Ap-
pellees, e
i No. T4-1870.

United States Court of Appeals,
Seventh Circuit.

Submitted June 18, 1975.
* Decided Aug. 14, 1975.

Rehearing En Bane
Ordered Sept. 26, 1975.

A federal prisoner brought a eivil
rights action for declaratory relief and
compengatory and punitive damages
against a county sheriff and deputies
The complaint was dismissed, and the
dismizsszl reaffirmed, by the United
States District Court for the Eastern
District of Illincis, James L. Foreman, J.
Plaintiff appealed. The Court of Ap-
peals, Cummings, Circuit Judge, held
that allegations that plaintiff was placed
in a solitary confinement cell where he
remained for three l!-:l.:_..-i and that the cell
had no toilet or water for drinking or
washing and no mattress, bedding or
blankets, that plaintiff was forced to
eliminate on the floor and that water
Was in!'n-rpu_-n!lj- ]_:ruughl‘ at the whim
of a guard, and that plaintiflf was denied
rudimentary implements of personal hy
giene such as toilet paper, soap, washinge
water and towels and had water thrown
upon him at night and was denied right
to communicate with attorney, r;1r||f1|;..
and friends by mail or visits and that
defendants acted with intent to punish
plaintiff because of his race and social,
political, religious and maoral views stat
ed a claim for relief under the 1871 civil
rights statute. Plaintifi's allegation that
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Ting taken from him by defendants was
mot returned to him upon his release
from custody also stated a elaim for re-
lief under 1871 civil rights statute as well
as for tortious conversion under Illinois
law.

Reverzed and remanded.

Swygert, Circuit Judge, filed a con-
curring opinion,

Stevens, Circuit Judge, filed a con-
eurring opinion.

1. Civil Rights e=13.12(5)

In action against sheriff and depu-
ties, allegations that plaintiff was placed
in solitary confinement cell where he re-
mained for three days, that cell had no
toilet or water for drinking or washing
and no mattress, bedding or blankets,
that plaintiff was forced to eliminate on
floor and that water was infrequently
brought at whim of guard, and that
plaintiff was denied rodimentary imple
ments of personal hygiene such as toilet
Iii'.pi*r. soap, washing water and towels
and had water thrown upon him at night
and was denied right te communicate
with attorney, family and friends by
mail or visits and that defendants acted
with intent to punish plaintilf because of
his race and social, political, religious
and moral views sfated claim for relief
under 1871 eivil rights statutes, (Per
Cummings, Circuit Judge, with two
Judges eoncurring in result) 28 US
C.A. §5 1321, 1343; 42 USC.A. §§ 1983,
1955, 1986, 1985; U.5.C.A Const. Amends.
5,68 14.

2. Civil Righta e==13.12(1)

Prizoner's al ”-'.i-- s tha he was
placed in solitary confinement after de
manding use of telephone to contact at
torney concerning emergency situation
permitted attempt to prove that confine-
ment  vielated hth Amendment by
reason of punishment disproportionate to
conduct for which it was imposed. {Per
Cummings, Circuit Judge, with  tweo
Judges concurring in resull) U.SCA

Const. Amend. B; 42 USCA. § 1933,

s
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3. Civil Rights ==13.12(6)
Trover and Conversion ==32(4)

Prisoner’s allegation that ring taken
from him by defendant sheriff and 'de-
fendant deputies was not returned to
him on his release from their custedy
was sufficient to stale cause of action
under 1871 civil rights statute and also
to state claim for relief for tortious con-
version under Illinois law. (Per Cum-
mings, Circuit Judge, with two Judges
concurring in  result) 42 U.S.CA.
. § 1988,

4. Courts ==263(5)

In view of allegations stating causes
of action under 1871 ecivil rights statute,
district eourt's declining to exercise pen-
dent _jl.il"iﬁ-:ll.l.!trlﬁl'l. over astate claim of tor-
tions conversion of ring taken from
plaintiff by defendant sheriff and de-
fendant deputies would be abuse of dis-
eretion.  (Per Cummings, Circuit Judge,
with two Judges concurring in result).

42 U.SC.A. § 1983,

Cleveland Kimbrough, for plaintiff-ap-
pellant.

Eobert H. Rice, Stale's Ativ., Robert
L. Craig, Asst. States Atty., Belleville,
., for defendants-appellecs

Before SWYGERT, CUMMINGS and
STEVENS, Circuit Judges,

CUMMINGS, Circuit .r-;cl;_p_-_

Flaintiff, a prisoner at the United
States prison at  Atlanta, G i,
brought this civil righls action for de-
claratory relief and compensatory and
punilive damages apainst the Sheriff of
St. Clair County, Minois, and two of hiz
deputies.  Plaintiff alleges that his cause
of action arises under 42 U.S.C. §§ 1952,
1983, 1985, 1986 and 1988, and that juris-
diction I‘t based on 28 11.5.0. &5 1331 and
1343, :

Plaintiff alleges that while awaiting
trial on federal charges, he was commit-

ted to the custody of the county jail
from March 9 to April 14, 1972. Upon
entering the jail, defendant Johnson took
a ring and watch from the plaintiff and
jesued a receipt 1'||1'|'|;_.-|'|:-|'. ]r:h.'ll'l. the
plaintiff’s release to federal custody, the
r:-r‘._s;, which J:-|:-:ir'|rif:|' claims was a dia-
mond ring valued at  approximately
$2.500, was not returned to him. A note
il".:ﬁl'.!-.tir'li; failure to return the r'lr:g WS
signed by defendant Johnson,  Plaintiff
states that twelve letiers from him re-
questing the Sherifi"s office to return his
ring were unansweped,

Plaintiff further alleges that on March
25, 1972, he was summarily placed in a
.'l.-ti'.i.l';-,' l.'l:lﬂfiﬁl.:'l.r.l. cell where he re-
mained for three days.  Plaintiff all
that the cell had “no L ilet; X
Irinking or washing; and no mattress,
bedding, or  blankets™ He further
claims that for that period of time he

i linate on the I'-||-:||‘I

WHS LChp "|| 1
and water wa wought at the whim of
the puard, which was infrequent.” He
states that he was 1 - i
implements of pers:

toilet paper, zoap, washing

towels™: and that

rhts the

svere cold  ar fover an
semblance of medieal
1 alleges that |!‘.|;':-!||_T this
period, of confinemoent he was denied the
right Lo comm cate with his allorney,
family and friends by mail or visits.

It is alleged that the defendants “act-
ed deliberately, maliciou and with the
motive and intent of pumishing Plaintilf

ause of his P &, B |'-.'-.|, |--'-:i|.-"".'1|, reli-
15 and moral views.” Plaintill ¢laims
ation of his o utional rights un-
der the Fifth, Sixth, Fighth and Four-

Leenth Amendments,

Defendants filed a motion to dismiss
the complaint for failure Lo state a elaim
upon which relief may be granted. The
district court granted the motion to dis-
mizs on March 26, 1974, In its order the
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“court said that while the econditions in
solitary confinement “may have been re-
strictive,” they were not cognizable un
der the Civil Rights Act because they
lasted only three days. It also held that
while the loss of the ring might be con-
sidered a deprivation of property with-
out due process, the Fourteenth Amend-
ment was not designed to cover the loss
involved in this ease. In a brief order on
April 29, 1974, the ecourt reaffirmed its
earlier holding and denied a motion by
the plaintiff to vacate. Plaintifl appeals
from this order. Upon the record and
briefs, and without oral argument, we
reverse and remand for further proceed-
ings. Rule 2, Fed R.App.P.

[1,2] The plaintif{"s allegations of
the conditions of his confinement state a
claim for relief under 42 U.5.C. § 1983
for an unconstitutional imposition of cru-
el and wnusual punishment. The condi-
tions alleged are “so foul, so inhuman
and so violative of basic concepts of de-
cency,” Adams v. Pate, 445 F.2d 105, 109
(Tth Cir. 1971), that their existence, even
for a period of three days, cou'd eonsti-
tute a viclation of the Eighth Amend
ment. LaReau v. MacDougall, 473 F.24
974 (2d Cir. 1972), ecort. deni d, 414 U5,

T8, 04 S.Ct 49, 38 L.Ed2d 123 (1973).
Plaintiff also alleged that he was placed
in solitary confinemént “after demand-
ing use of telephone to-contact attorn ¥
CONCorning an siluation
Such allegations would permit the pluin-
tiff to E'I.‘l'.x'.'.'l]_l'_ Lo prove that his confin
ment violated the Eighth Amendment
for another reason, for bei ng grossly out
of proportion to the conduct for which
punishmerit was Imposed, Haines v
Kerner, 402 F. 24 W7, 42 (Tth Cir. 1974).

emcrgency ok

[3.4] Plaintifi's allegation that the
ring which was taken from him by de-
fendants was not returned to him upon
hia release from their custody s suffi-
cient fo state A

USsC & 1o

a enuse of action under
Carrall v

*® Since the claim as
Seclion 1983

te the ring is pendent to the

action with respect to the ring,
.

.

"

Siclaff, 514

F.2d 415 (Tth Cir.. 1975). These facts
would also state a elaim for relief for
tortious conversion under Tllinois law.
Should plaintiff wish to pursue this theo-
ry of recovery, we would eonsider it an
abuse of discretion for the district court
to decline to exercise pendent jurisdic-
tion over the state elaim.*

The order appealed from is reversed
and the ease remanded for further pro-
ceedings.

Reversed and remanded.

SWYGERT, Circuit
ring).

Judge  (concur-

While I agree with the result we reach
in this case, [ do not believe we ecan
avoid some discussion of this court's
recent decision in Bomner v, Coughlin,
617 F.2d 1311 (7th Cir., 1975). In Bon
ner we dealt with the sufficiency of a
complaint brought under scction 1983
which alleged in part that prison puards
who had entercd the plaintiff's cell to
conduct & routine prison scarch had upon
I’:ra-.'lipr-"'t;rl;_f the search left the cel door
open, allowing other persons to enter
plaintifis cell’and remove his property.
Though one of the questions briefed and
argued in that ease was whether “mere
negligence may support a recovery under
section 1983." our court did not answer
this question, but focused instend on the
content of the Fourteenth
right not to be deprived of property by
the state without - due Our
Court held in Bonner that in eluims aris
ing out of the “"misconduct”™ of st

Amendment
process,
cers resulting in property de privat

ity 15 satisficd if st

Lorl rerm

, due process
5 an adeg

whicl

en or |

hiz loss

izl

n whose |'-'"':"."|." i

nged ean be made whaole
Noting that Ilinois has abol
BOVE r'--EJ-;n

immunity in “elaims

agninst
soundi

47, §

the State for damages in enses
in tort,” ILEHev,Stat 1978, ch.
430.8(d), and noting further that

wir necd nol consider whether it is also pen

dent to the Eighth Amendment action
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the individual defendants did not appear
to possess any state immunity which
would bar suit against them in a state
court, Bonner at n. 23, the court eonclud-

ed that the plaintiff in Bonner had Tailed
to allege the breach of any duty derived
from the Fourteenth Amendment, and
that the availability of the sitate tort

1. Thus, in my view, neither Bonner nor this
case deals with “the outer lmits of § 1983
litigation,” but rather with the meaning and
content of the Fourleenth Amendment's pro-
tection againat state deprivation of property
without due process. In this regard, T must
nate that while 1 can agree with Judge Ste-
vens' identification of “deprivation,” “state ac-
tion,” and “due process™ as clements of any
claim under the Fourteenth Amendment’s Due
Process' Clause, 1 cannot agree with several
suggested limitations of these concepls which
appear to be advanced in his separate concur-
rence in this case. First, | certalnly cannot
agree that this case requires significant analy-
sis to determine whether a deprivation has o¢-
curred within the meaning of the Fourteenth
Amendment and section 1983, The alleged
value of the ring is £2,500.00, so it cannot be
contended that this is a J& minimig situation
5-.mpl:|r in terms of the value of the item in-
volved see Goss v. Lopez, 419 ULS, 5365, 375-
76, 95 S.Ct. 729, 42 LEd 2d 725 (1975); nor is
the character of the property relevant, since
the Dué Process Clause does nol distinguish
between different kinds of property. Fuenies
v. Shevin, 407 U.5. 67, B8-00, 92 S.Ct. 1983, 12
L.Ed.2d 556 (1572); MNorth Georgla Finishing
Ine. v. Di-Chem, Inc, 419 U.S. 601, 608, 95
S.CL 719, 42 LEd2d 751 (18975). Finally, the
deprivation in this case is alleged to have been
intentional, o that any construction of se
1983 which includes as a purpose therefore the
remedying and prevention of misuse of state
authority would certainly cover this official
misconduct within its definition of the term
“deprivation.”

On the issue of state involvement, 1 belisve
the law to be equally clear. With regard to
the Fouricenth Amendment itself, it has been
established since the decision of the Supreme
Court in Ex Parfe Virginia, 100 L5, 338, 25
LEd. 676 (1879) that

“[wlhoever, by virtue of a public position
under & Staie povernment, deprives another
of property, life, or liberty without due proc-
ess of law . . . visdales the constitu-
tional inhibltion, and as he acts in the name
and for the State, and is clothed with the
Stae’s power, his mct is that of the State,
This must be sa, or the constitutional prohi

B g L T R —

“as did
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remedies, satisfied the requirements of
due process.!

Unless limited in some way, the fore-
going rationale might apply as well Lo
the present facts? This is an Illincis
case, and Kimbrough l._'.'{rul:! appear to
have the same remedies at his disposal
Bonner? Here, however, the

bition has no meaning. Then the Staie has
clothed one of its agents with power to an-
nul or evade it." Id at 347.

Similarly, liability under section 1983 cannot
properly be condilioned on express state au-
thorization, as for example, by statute, “'Mis-
use of power, |ru:i:.-.'$-:-ud h_'r' virtue of state law
and made possible only because the wrong-
doer i3 clothed with the authority of state law,
is action taken ‘under color of Taw,"™
United States v, Clazsie, 313 .S, 2949, 326, 6]
S.Ct. 1031, 1043, 85 L.Ed, 1368 (1941);, Man-
roe v. Pape, 365 ULS. 167, 183-87, B 5.C1, 473,
5 L.Ed2d 492 (1961). Here again, the fact
that the alleged deprivation was intenticnal
precludes the argument that the facts in this
caze fall outside the scope of the "under color
~ of" requirement of section 1983, or the state
action requirement of the Fourteenth Amend-

stake

menk.

We are plainly lefi, 1 believe, with the single
q',',._-:-'ﬂ:un al whether a state deprivation of
property based on one’s “race, social, political,
religlious and moral views™ {complaint, p. 4) is
violative of the Due Proc Clause of the
Fourteenth Amendment.

2. So construed, Bonner would be in apparent
conflict with our_recent opinion in Carroll v
Sielaff, 514 F2id 415 (Tth Cir. 1975), which
despite ils inclusion in footnote 17 in Bodrer,
was never  previously characterized as a
Fourth Amendment and was in Tact
bricfed and argued in Fourleenth Amendment
Lerms.,

Calse

1. | cannot agree that this case should turm on
the adequateness of the remedy Kimbrough
might have available in the courts of llingis,
should he elect to sue there for the return of
his ring or for damages, “[Nlo later hearing
and no damage award can undo the fact that
ithe arbitrary taking has already oc-
curred. “[The Supreme Court] has not
embraced the general proposition that a wrong
may be done if it can be undone,” Stanley v,
IHlinois, 405 U5, 645, 647 [92 S5.€1. 1208, 3]
L.Ed.2d 551]." Fuentes v. Shevin, 407 LS, &7,
B2, 92 S.Ct. 1983, 19495, 32 |_Ed.2d 556 (1972),
he wrong in this case was the initial depriva-
tion: the state of Nlinois cannoel mumunize its

. from lishdlity  under 1983 by

ng section
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k. pleagﬁngs would support proof of a will-
ful ‘and arbitrary taking of plaintif's
ring by a state officer. This, it seems to
me, is a eritical distinction. A state offi-
cer who in the course of his duties pur-
posefully appropriates the property of
another to the state or to himself may
violate that other person’s right to due

~ process in two ways: first, he may vio-
late the person's right to procedural due
process by failing to provide for a prior
or reasonably contemporaneous hearing;
second, he may violate the person's right
to substantive due process by affirma-
tively invoking the power of the state in
a completely arbitrary' manner and

without lawful justification in order to

effect the actual deprivation®

adopting for itself an attitude of “If vou doa't
ke it, swe.™ It must be kept in mind that the
defendant in this case is not the state, but the
Individual agent[s]. Regardless of the siatus
of state immunity doctrine In [inocis, the mis
use of state power alleged is a completed act,
and the only act upon which liability is predi-
cated in this case.

4. 1 use the term “arbitrary” in its comma 1y
accepted sense, which, according to Webster
and o Black, denotes a cons 15 choice of
alternative actions. Wehster's Third Mew [n-
ternational Dictionary (1981); Black's Law
Dictionary (1951). %o construed, the term
does not comprehend simply n1‘5|i£|,'||: actions

B. In Jeffries v. Turkey Run Consolidated
School District, 492 F.2d | (Tth Cir. 1974), this
court dismizssed a section 1983 complaint
based on an alleged denial of substantive due
process for failure to allege a sufficient proper-
ty or liberty interest under the Fourteenth
Amendment, In doing so, the court briefly
touched on the nature of substantive due frrosc-
B55

The elaim that a person Is entitled to “sub-
stantive duc process” Ccans, a3 we wncher
stand the concept, that state action which
dr;:-li'.'l.--s him of life, liberty, or property
must have a ratlonal basis —that s to say,
the reason for the de 1 may not be 30
inadequate that the judiciary will character
ize it as “"arhitrary.” Since standards of "ir
rationality”™ or “arbitrariness™

time to time and from judge 1o j

cations of thy cept=—indeed,

itself—have penerated serious eriticism of
the judiclary and the judicial Ffenction. In
this case we need not appraise the viability
of the concept . voo Id At 3-4 (foot
notes omitted)

In .H‘o:rnﬁr,"t.his eourt was concerned
with the requirements of procedural due
process in the context of a simple negli-
gent aect® by & state officer resulting in
loss of property. In footnote 24 of that
opinion we noted that a prior hearing in
the easze of a negligent act would be
imposaible since neither the state nor its
agent could anticipate such an act. I
agree with this proposition as a logical
matter.” Where ‘willful acts are in-
volved, however, T do not think such an
analysiz i3 sufficient. A state officer
who uses his office and the power of the
state to lawlessly confiscate, damage, or
destroy the property of another deprives
that person of due process regardless of
any eonsideration concerming hearings.

I recognize the wvalidity of much of the criti-
cism directed at the unrestrained use of the
rubric of due process to invalidate state laws
decmed to represent “unwise™ or “hbad™ policy
in the eyes of a particular judge. Yet 1 cannot
avoid the conwviction that however much “stan-
dards of irrationality® or ‘arbitrariness’ vary
from time to time and from judge to judge,
none would disagree with the proposition that

e justification of some kind is required to

mize state interference with the owner
ship and enjoyment of property, and that con-
siderations of race, or an individual’s views an
social, political, religious, or moral st jechs, or
indeed, the individual desire of a state agent to
take for himzell the property of ancther—
which amounts to no jJustification at all—,
cannot pass muster as constitutions
cates for such interference. [ believe a funda-
mental purpose of the Due Process Clause is
to prevent such arbitrary state action whenev-
er life, liberty, or property may be thereby
adversely affected.

6. I specifically note my under 1z that
Bonner did not involve of gross
negligencs reckless misco L. Cormpare
my dissent in Guiferrez v, Dep®t of Public
Safety, 479 F.2d 701, 724 25 (Tth Cir. 1973,
with Judge Fairchild's eoncurrence in Bormner

I do not express any view here in the ques-

tion of whether simple neglipence or even a

t failure to act may provide state

under  the Fourteenth

rosection 1983, Compare Ju

5 urrence in Booner with this

courl"s apinion In Byrd v. Brishke, 466 F.2d &,

10 (Tth Cir. 1972), and the opinion of the Fifth

Circult in Whirl v, Kern, 407 F.2d 781 (5th Cir
1865)
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The very concept of procedural due proe-
ess presupposes that the substantive de-
cigion-making will be based on some law-
ful rulé or system of rules such as prison
regulations, the provisions of a public
employment contract, the specific pro-
scriptions contained in a valid obscenity
ordinance, or common law limitations of -
the police power. The purpose of the
hearing is to assure that the legal rules
will be applied to a Tull record of rele-
*yant facts. If the legal rules are them-
eplves discarded in favor of the arbitrary
desires of the decision-maker (in this
case perhaps the desire of a prison offi-
cial to appropriate the diamond ring to
his own personal use) then procedural
nicetics become irrelevant? Fut another
way, if, under all the cireumstances, the
state could not possibly justify the action
taken by its apent, the action violates
due process and the agent is liable under
section 1983, regardless of the proce-

B Tt is clear that in thiz case Kimbrough does
not seek a hearing, but rather the return of his
ring. The state does not maintain that any -
rule or other legal justification would support
the retention of the ring, so a hearing, even if
offered, would serve no purpose. CFf Wood w
Sirickland, 420 115, 308, 95 5.Ci 992, 43
L.Ed2d 214 {1975)

I cannot agree that this cars may |
be rezolved by remanding to the «
rough’s Eighth T
i ing him to pur remedy in con-
neclion with his ring on a HH!-F!,' of pendent
jurisdiction as Ju« Stevens sugpests.  First,
I believe that there is no basis for |I|¢- EXE
afl P ndent jurisdiction over the r
iless a federal claim based on the I.|h
g Is established. The analysis of
¥ ctiom im LUl 2
Gibbs, 383 US. 715, B6 5.CL
218 (1966) indicates that pendent juri
must find its basis in a “ecommaon nucl
operative Tact™ id at 725, 86 5.CL 1130,
the federal and state elaims can be cor
presenting “but one cos 3
¢ do not sce such a re ip be-
tween a claim under the Eighth Amendment
relating Lo the conditi
of selitary confinement, and a
action based on the unlawful
diamond ring. Proof of the fu
do virtually nothing toward es
state claim, which has an er =1y = 4
tual basis. More importantly, T do not be

dures used in reaching the unlawful
sult.

I interpret the opinion in this case to
hold that Kimbrough has adequately
stated a cause of action under section
1983 * based on deprivation of his proper-
1_}' without due proce: gy 1 If my inter-
pretation is a correct one, our decision
today and our recent decision in Bonner
cAan llﬂ.']l} .IN_' r\_lfllll'i!|'1t E.E .”I-'.']?i'!'r |q {l."“ili'
ed to cases involving simple negligence.
Since T am onable to conclude that Bon-
ner i3 50 limited on iis face, 1 note my
own view that it has been restricted to
enses involving simple neglipence by to-
day's decision,

STEVENS, Circuit Judge (concurring)
The Eighth Amendment elaim requires
reversal. The property claim is plainly
sufficient as a matter of [linocis law
Since it arises out of the same Lransac-

it to be within the proper function of this court
to refuse to judicate the question presented
by Himk ln,,h. C nt, that is, whether
the depr tion of |||\ ring presents a cause of
action 1 er section 1583, '-."'.-l* do not know
that brough has chosen the federal
dy because ||.||1.'n' damages would be
dable on a showi ul and bad
uze of state oeth % i sed.
f ' . AEZ I,r“l
Cir. 1° . cert, denred, 4 55, 93 S5.Ct.
14159, Ed.2d 7 972N any rale, it
ams to me that chii heories is his
make. Owr i is nod lo avold his
guestion by Imposing use of action
in thit case, but to decid wer Lthe com-
plaint states a cause actio n the first in
stance.

Unlike e Fourth Amendment situation
nfled in F 1er, where it was allernafive
leged that the prisom guards had unrea

sbly seized Bonner's trial transcript during

ine search of his cell, this case doe ol

i Lhat the seizure of Kim-

able. The objection

it to the st deprivation after
ough was release n the slate prison

into Tederal « ;_-':;._I;,.'_ Ihis, it s=ems Lo me, is
most clearly a due process problem, and for
this reazon 1 do not undertake o determine
ntion afl il

50 be character-
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Cite as 323
tion as the Eighth Amendment claim,
there i5 no reason o 1'|_1I|'.-i|:5l:'ll'l the J-IJT-I:=-
diction of the District Court to decide it.
Dur interest in efficient judicial adminis-
tration, as well as petitioner’s intercst in
having his right to compensation for the
loss of his ring adjudicated in a simple
straightforward both dictate
that his property claim be tried in the
same Proc -._':'ir'_]: as his claim based on
the conditions of his conflinement. At
our 1_'4|r‘-fl.-."|-:'|-.'1" I therefore voted in favor
of & simple order remanding the matter
for a prompt trial.

manner,

However, in view of the

rely on 42 US.C. § 1983 as
holding that the property claim is

cient, and in view of the novel int
tation of that section advanced in Judge
Swygert's concurring opinion, it seems
1 ent about

to add some commn
federal constitu

appropriate
this deve '.--J.i:"_’ arca

tional tort law.

ol

Arguahly

a deprivation of eith
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Under the former approach, the Due
Process Clause is merely the medium
through which other constitutional pro-
tections are made -applicable to the
States. For it is Tamiliar doctrine that a
State cannot discriminate among its citi-
zens on the basis of their race or, for
example, their exercise of rights protect-
ed by the First Amendment.!
that approach, the standards for imple-
menting the eoncept of substantive due
process are found elsewhere in the C‘-r!n-
stitution, and not merely in the Four-
teenth Amendment itself. . But
the alternative view of substantive due
that the violated
whenever a State's conduct is not justi-

Under

under

process clause is
fied-——judicial fiat inevitably provides the
measure |_|f :-.l_'l._'J_'p{.:l.||'|-r_',' o u...-.uu,-t.,hln
state action. A
substantive due process that has from
time to time generated criticism that the

It 15 this latter version of

federal judiciary is wont to arrogate to
itzelf powers not granted by statute or
by the federal Constitution.

Before we try to take direction from
such an inscrutable signpost as “substan-
tive due process,” 1 believe our’analysis
of novel § 1983 claims should focus on
the precise constitutional duty which has
allegedly been breached. With respect
to the property eclaim in this case, at

least three different constitutional viola-

tions may be involved. The theory of
the complaint, which presumably Judge
Cummings’ opinion accepts, is that the
relention of the ring in response to an

eXpr .--.--51:-|'| uf ;r].--.frﬂ.il'f':i. }-:’-]f1i|'.‘1[ or reli-

4. See, e g, llincis State Employees Union w
Lewis, 473 F.2d 561 (7Tth Cir. 1972), and cases
reviewed at 570-572.

5 In Lynch v. Househald Finance Corp., 405
U.5. 538, 544, 92 S.Cr. 1113, 1118, 31 L.Ed.2d
424, the Court quoted the following from Shel-
ley v. Kraemer, 334 U5, 1, 10, 68 S.Ct. B35, 92
L.Ed. 1161:

“It cannot be doubted that amc ng the civil
rights intended to be protected from discrim-
Fourteenth

nl are the rights to ac quire, enjoy,
own and dispose of property.

inatory staie action by the

Equality in
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gious views, or as an act of racial dis-
erimination, violated the First and Thir-
teenth Amendments and the equal pro-
tection clause of the Fourte: nth Amend-
ment. I have no deubt about the validi-
ty of that theory® Alternatively, the
deliberate theft of the ring might be
eonsidered an unauthorized seizure viola-
tive of Kimbrough's Fourth Amendment
rights, cf,, Bonner v. Coughlin, 517 F.2d
1311 (7th Cir. 1975). Finally, apart from
any other provision of the Constitution,
there may have been a violation of the
Due Process Clause of the Fourteenth
Amendment. Judge Swygert concludes
that such a"v

_:;‘I'I T 1:':| TF g ng &

Jation has been alleged.

i rirest that
the Due Proccss Clause may b under-
stood by simply reading it, it is neverthe-
less appropriate to consider its text.®
The language of the clause identifies
i"ar.‘it,
the harm suffered by the plaintiff must
be a deprivation of life, liberty or prop-
erty; must be
effected by the State; and third, it must
have occurred “without due process of

three limitations on its coverage.

second, the deprivation

law."
When a liberty is
claimed, the Supreme Court has required

di P E-.':l.{illr'.l of
a showing of “grieveus loss" as a predi-
cate for holding that the claimant was
entitled Lo due process of law. Parallel
reasoning might lead to the conclusion
that a harm to property is not a depriva-
tion actionable under :} 1483 unless it is
e PR
majority of the

suflicient |:; Foq

rievous Lo satisly s

imum standard.” The

the enj nent of property rights was re-
garded by the framers of that Amendment
o the realiza

id liherties

=l 1o guar-

as an essential pres
tion of other basic
which the Amenc

anies

6. The
part:

Fourteenth Amendment provides, in
“[M]or shall any State deprive any person of
life, '||'!||=l||_:\,'I ar property, without due Process
of law; ®= ¥ &%

7. In Goss v. Lopez, 419 U5, 565, 95 5.Cr. 729,

42 LEd2d 725, the Supreme Court stated at
576, 95 S5.Ct. at 73T:
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Cite as 523 F.ed 1057 (1975) .-

panel in Bonner, as have other courts,
assumed that any deprivation of proper-
ty, no matter how trivial, would satisfy
this element of the cause of action.
That assumption may of course, prove to
be incorrect, but the point I wish to em-
phasize is that the “deprivation” element
of the § 1983 claim involves a considera-
tion of the nature and the extent of the
harm to the plaintiff; neither the identi-
* ty nor the motivation of the perpetrator
of the harm, nor the character of his
misconduct, is relevant to the question
whether a deprivation of liberty or prop-
erty occurred®

The foeus shifts when we ask whether
there is sufficient state involvement to
justify § 1983 liability. . That question is
easily answered when, as in Lynch w
Household Finance Corp., 405 U.S. 538,
92 S.Ct. 1113, 21 L.Ed.2d 424, the harm-
ful conduct is expressly authorized by
the State. It is more difficult when the
agent’s action is not so authorized, but
his office has placed him in a pesition to
cause a harm which a peivate citizen
, might not have an opportunity to perpe-
trate. Thus, in Bonner, the majority of
the panel Had no doubt that the prison
guards who ransacked the cell were act-
ing under color of state law within the
meaning of § 1983 This conclusion
would seem equally valid regardless of
whether the guards negligently damaged

“that as long as a properly deprivation is
not de minimis, its gravity is irrclevant to
the question whether account must be taken
of the.Due Process Clause, Sniadach w.
Family Finance Corp, 395 U5, 337, 342 [B9
5.Co. 1820, 23 L.Ed.2d 349] {1963) {Harlan,
)., concurring); Boddie v. Connecticut, 401
U.5. 371, 378-379 [91 5.Ct 1, 28 L.Ed ¢
113] (1871}, Board of Regents v. Roth,
supra, 1_-1j.'i U5 564] at 570 n. 8 [92 5.Ca
2701, 33 LEd.2d 548]). A 10-day suspension
from school is not de minimis i
and may not be imposed i
gard of the Due Process

At the cited pagrs

the Court discus

before an individ g sl

cant properly interest.” 401 U.S. at 378-379,

81 S.Ct. 7RO Of course, the fact that

“account must be taken of the Due -Process

Clause," even though the an

323 F.rd

our view

unt involved is

LT

Bonner's property or deliberately appro-
priated it Their private motivation
would hardly seem econtrolling on the
state ‘action issue.'

" 1f we assume a deprivation of proper-
ty by the State, or by persons acting
under color of state law, we must then
decide whether the deprivation
“without due process of law.” It is ele-
mentary, of course, that the phrase man-
dates greater safeguards in some situa-
tions than in others! generally speaking,
the more grievous the loss, the more
elaborate the appropriate
must be. Deprivations of liberty may
require greater procedural safleguards
than deprivations of property. Thus, for
example, the rule that an adequate hear-
ing must precede the deprivation is sub-
ject to various exr:t:pt'lt:-rm when nnl_',"
property interests are at stake!' The
Supreme Court has repeatedly held in
property cases that the demands of due
process may be satisfied by an appropri-
ate hearing and award of compensation
after the initial deprivation has taken
place. In property cases, the timing of
the hearing is merely one factor affect
ing the fairness of the State’s remedial
Process.

WS

procedure

Ini the present casea, the 1‘.-."iL_'-:.'1:'.|. l'.l.|'.i.llj;_
of Kimbrough's ring was unquestionably
authorized by the State. At that time I
the State assumed a

suppose constitu

trivial, doasg ility that
the due process requiremient wioild be satisfhied
by providing compensation after the event
rather than a hearing in advange of the taking

not foreclose the possil

8., But s¢
in Bon

Chief Judge Fairchild's concurrence
r, supra, at 1321,
9, In Bon [ Judge Fairchild clid
not accept this proposition

r, supra, Chi
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sufficient state
performance of an 4

deliberate theft of prope

state reg

onable to
invi nent in the negligent
I'|_. I.'\.l'.l-

w in contravention of

it w m more Freas
thiem i the
'

ations

11. Seecases cited in Fonner, p. 1319 n. 25
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tional duty either to return the ring at
the time of Kimbrough's release or, if
unable to do so, to compensate him for
its loss. "If we assume that no state pro-
cedure is available by which Kimbrough
may obtain such compensation, regard-
less of how the loss may have oceurred, 1
would readily coneclude that the depriva-
tion of property expressly authorized by
the State of Illinois was without due
process of law. On the other hand, if
the State has provided an appropriate
l'l,lrUL'nE'dU'l'c—'H!.'!.t is to say, “due process”
_for compensating the plaintiff for  his
loss, I should think the deprivation au-
thorized by the State was surely consti-
tutional.

Kimbrough's complaint, however, does
not guestion the original taking of his
ring. He challenges the unauthorized
acts of the agents who may have stolen
or lost, or permitted someone else to
steal or to loze, his ring. Since the con-
duect ‘of those agents was unauthorized,
they surely did not contemplate of fering
plaintiff any proeedural safeguards in
advance of the taking or any remedial
process for compensating him after the
taking occurred. The State, however,
docs provide a remedy against the culpa-
ble agents. If we assume the adequacy
of that remedy, there is no more reazon
to conclude that the 1]1_'L|r'i.'.=::'.Li_|:|n riesult=
ing from the puards unauthorized con-
duet was “without due process of law"
than that due process was lacking at the
time of the original, authorized Laking of
the ring. In sum, if we put the zllega-
tions -of discrimination to one side and
focus only on the plaintiff®s due process
claim, I would eonclude that the depriva-
tion of plaintiff’s property by the unau-
thorized acta of the prison guards, al-
though attributable to the State because
the guards were acting under color of
statle law, was not action taken by the
State “without due process of law.™

This conclusion 13 not foreclosed by
Lynch v. Household Finance Corp., 405
U.5. 538, 92 5.Ct. 1113, 31 L.E4d.2d 424,
which held that 28 U.S.C. § 1343(3) pro-
vides federal jurisdiction of claims tlo
1Z. There is, of course, a eritical difference be-

tween using the federal judiciary to make sure

vindicate property rights as well as per-
sonal rights, Just as the jurisdictional
statute authorizes an action under 42
U.5.C. § 1982 to determine whether Con-
neclicut’s garnishment procedure pro-
vides due process to the person whose
property is taken, so ddes it equally au-
thorize an action to delermine whether
[Nlinois provides due process te persons,
like Kimbrough, whose properly may be
lost or stolen while in state custody.
But a holding that there is federal juris-
diction Lo entertain claims asserting a
deprivation’ of property without due
process of law teaches us nothing with
respect to the sufficiency of any such
claim.

In a variety of situations the Supreme
Court has found that the Due Process
Clause did not require that a hearing be
held in advance of any deprivation of
property. In such cases the Court has
made a practical evaluation of the par:
ticular interests involved and concluded
that the Constitution merely required
that property not be taken without™a
meaningful hearing at an appropriate
Lime.

Bonner holds that in cases involving
negligent harm to property the federal
interest in fair procedure is vindicated
'||:,-' an ;l,-.!.-q;_-:l;:_’_l_* stale process to redroess
the wrong. Apart from violations of
other constitutional safeguards such as
the Fourth Amendment, I would strike
the same balance in eases involving in-
tentional trespasses .'IHH;.‘INL J.-."-.|||-.'r'1.:,.' in-
terests. The mere fact that the plaintiff
is the victim of a tort committed by a
state official rather than a private party
does not, in my judgment, provide an
adequate basis for affording him a fed-
eral remedy. The federal interest in

conserving federal judicial resources for

ration: in  which significant federal
|J|,||-:-.I,iu|',:-; are at hl.l'-u.? favors a construe-
tion of the Civil Hi'-_:_ht;-] Act which will
not I\_'l'll'r'.r'g{_‘ it to i:"r'll'n'ilil_' an :c-.|1,|.'|r|:|.ri‘r'c
means  of processing  ordinary comimon
1z

law tort claims.
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_ KLINE v. FORD MOTOR CO., INC.
Cite ns 521 F-2d 1087 (1975)

It is nevertheless possible to conclude
that the federal interest in preventing
deliberate misconduct by prison guards is
greater than the federal interest in af-
fording a remedy in negligence eascs,
and therefore to accept the holding in
Carroll v. Sielaff, 514 F.2d 415, 417 (Tth
Cir. 1975), though explicable on Fourth
Amendment grounds, as resting on the
 Fourteenth Amendment. Even so con-
- strued, however, that case does not em-
brace the concept of substantive due
process; nor does it announce a rule that
every intentional harm to property by a
state agent is a violation of § 1883,

Because this area of the law has yet to
develop, I think we must be cautious
about extrapolating broad general rules
from particular holdings. It is signifi-
cant that despite the divergent analyses
reflected in Judge Swygert's concurring
opinion in this case, Chiel Judge Fair
child's concurrence in Bonner, and the
majority opinion in Bonner, we all agree
that harms to property resulting from
the mere negligence of state employees
are not actionable under § 1983, Future
eases will require us to define the stan-

dard of care for state agents in a variety
of situations.

I doubt that we will zu!-':-p'_
a rule as simple as one which never irm-
poses lisbility for mere negligence and
always sustains an allegation of gross
nepligence, for example. On the con-
trary, I firmly believe that standards of
care will be defined differently for dif
ferent constitutional duties!®

on the one hand, and using the federal courts
to do the processing th elves
13, Compare, for exam| 1

F.2d 7810 (St Cir

. Whirl v. Kern, 407
1968), with Guiferrez v

Roberta KLINE, as Administratrix of
the Estate of Karen Kline,
Deceased, Appellant,

v.
FORD MOTOR CO., INC.; Appellee.
Jacqueline SELBY, Appellant,

V.

FORD MOTOR CO., INC., Appellec.
Nos. T4-1317, T4-1397.

United States Court of Appeals,
Ninth Circuit.

Sept. 22, 1975.
Rehearing Denied Nov. 5, 1975,

Strict liability action was instituted
on claim that death and injuries were
caused by design deficiencies in automo-
bile manufactured by defendant. The
United States District Court for the Cen
tral District of California, Manuel Real,
J., granted defendant’s motion to dismiss
on—ground that plaintiffs had failed to
prove any connection between
crash and claimed design defects, and
plaintiffs appealed. The Court of Ap
peals ]-_u-':li that 1;1:Lilll.i!'f._ passenger, who
was present and personally saw and
heard occurrences at time of accident,
was qualified to testify concerning her

{'.'!.'.I!'i'1

recollection of events that she had wit-
nessed, notwithstanding that her memory
dl.‘ ended claimed to
have been induced ender hypnosi

that, with admizsion of

plaintiffs had enough evidence

n to jury

and

to require submissi
e

'I"--..|'| and rem

1. Witnesses =15
Competence of a witnes:
condition of witness at Lime he
called Lo testify.
I:I.r wtment of Public Safety, 479 F2d 7010,

71% 721 {Tth Cir. 1973}, cort. denied, 414 US
1146, 94 5.0t 900, 39 LEA2d 102
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