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This short mesorandum will set out the "theory" that

1 mentioned to you on Saturday. As I told you then, this

{s the only theory I have been able to develop that would remove
ordinary defamation actions from the ambit of § 1981,

Firat, one must focus on the precise problem

evolved. This problem is that the concept of "11ibe

to be viewed to include a iu-;'-.:ﬂ.&'ﬂ- interest in his

or his ":'r;mtltiu‘m.” Three cases have done it.
The first case was Wisconsin v.

{(1971), in which the Court held that

has shown a4 tendency




Justice Douglas quoted a couple of phrases from previous cases -
"a badge of Infamy" and "suffer grievous loss" - and then

moved directly to this holding:

"Where a person's good name, reputation, honor,
or integrity is at stake because of what the govermment
is doing to him, notice and an opportunity to be heard
are essential . . . . Only vhen the whole proceedings
leading to the ploning of an unsavory label on a personm
are aired can oppressive results be prevented.

The second case is Board of Regents v. Roth, 408 U.§5, 564,

(1972). There the Court found that a university professor's
liberty had not been infringed by his dismissal. But Justice
Stewart explained that it "would be a different case" 1if the
university in refusing to rehire him had made a "charge against
him that might seriously damage his standing and assoclations in
his communicy," As examples, Justice Stewart cited charges of

dishonesty or immorality, and then quoted the language

from Constantineau about "good name, reputation, ete." in a

footnote, Justice Stewart wrote that such a charge would give a
person & right to a hearing solely for the purpose of refuting

the charge: once the persor 1 ! d his 1 w such a hearing

the university would be free to deny him ploy [ for reasons
unrelated to the charge th
In ths fr'u]_]r-'..'fn;,{ PATARTA] ¢ Stewart seems to have
ed another situation that 14 nstituted lenial

of liberty. He suggested would be a different case’

if cthe university had "ilmp

posed on [the professor gma or

¥

disability that foreclosed his freedom to take advantage of other




employment opportunities.” He gave as an example of such a

disability the ilnvocation of some regulation that barred the
professor from future employment in all state universities
(and cited,as illumination of his meaning, cases involving the
branding of a person as a subversive or a Communist, which
branding would result in his being ineligible by law for

certain positions).

The final case 1is Goss v. Lopez, decided January 22,

There Justice White determined that suspended students are

deprived of both property and liberty. On the liberty point,

Justice White first cited the "good name, reputation, etc.

harge

language from Constantineau. Then he noted that the c
underlying the sispension in Coss - misconduct - "could seriously
damage the students' standing with thelr fellow pupils and their
teachers as well as interfere with later opportunicties for higher

education and employment.” The student herefore had to be

given an opportunity to contest the char;

Civen the language
timost a qul{\{i for a finding
It
term which 1
been tried f.

"heari ng"




-
effectively denied the "hearing" by the circulation of the ? ;

flyers. Branding one as a criminal is certainly "worse"

in the sense of the damage done to one's "good name, reputation,
ete.” than a branding as an excessive drinker as in Constant ineau.
It is at least as "bad" as the hypothetical branding as an
immoral or dishonest person mentioned in Roth. And it is
ismeasurably "worse" than a charge of "misconduct” against a
school child as in Goss. In short, if attention is paid te

the language of the previous cases, respondent has a § 1983 cause
of action for deprivation of liberty without due process.

The only argument against such a holding would be that there
was some overriding necessity for getting the information out to the
retailers even before respondent had been convicted, Such an
argument would be based on the recognized exception from the
"prior hearing” requirement for cases in which some sort of
emergency required quick action. It could be argued that retailers
need to know who is suspected of being a shoplifter, so that
they could at least keep an out for him. But this argument breaks

lown. at least in my mind, vhen one notes that respondent was

branded as an active shoplifter, and not as a

just cannot jusl‘_ify such a gratuitous accusation on any kind of
necesslty theory.
Nor 1a 1t possible to bring
to be an exception from § 1983 «
in official outside his official du LE Seens Lo me that

may be such an exception for actions 1 an official does as an




individual rather than as an official. An example would be

the hypothetical you used on Saturday - the traffic policoman
who defames a person during a heated argument in the middle

of the street with onlookers present. In the present case,
however, the Loulsville police chief was performing one of his
official duties, namely informing merchants of persons dangerous
to their businesses in order to help prevent crime. The problem
is that in doing so he "defamed" respondent - or, in the language
of this Court's previous opinions, he deprived respondent of

his liberty without due process by impugning his

reputation with no opportunity for respondent to

charges.

Thisa brings me to the

Briefly stated, that "theory"

liberty until some e or 1

result of the impugning of
reconciled with the state

those statements indicate




pursuant to which “posting" occurred provided that no one could
sell or give liquor to a "posted"” person. Posting thus

worked an immediate and automatic deprivation beyond the loss

of good name or reputation - it took away the posted person's
opportunity to purchase liquor. The right to purchase liquor
may not be one of our great civil liberties (although I consider
it onel), but it is a "liberty"” in the sense that every adult
enjoys it. Loss of that right is a "concrete deprivation.™

Roth and Goss are more difficult to fit into the theory.

In neither case did the Court indicate that any "concrete'

deprivation flowed automatically from the impugning of the person's

-
good name, In each, it was enough that the aspersions cast upon

one's reputation might cause employment or social problems in the

future. The instant case certainly would fit into that mold - the

* It is important to distinguish the two parts of Justice
Stewart's discussion of liberty in Roth. In the text above,
I am referring only to the first part, “where Justice Stewart
followed Cecastantineau and spoke of the i ing of one's good
fname and repy Jf"||:_lu-r| In the second part of his discussion, he
was talking about a situation in which the aspersions cast on 4
person did work an {immedliate furher de privation of a more Can
liberty than just oneygood name. In t'.t second part he appeari
to have had in mind a case in which the roagson gliven for a dis
automatically invoked some regulation or statute that depri
person of the right to work in jobs other thar one from whicl
he was being dismissed. An e> ple would be dismissal on the
ground that a person was a C mist, Iin a tate with a
{ unists from all public .. (In ¥ ]
!f-t-ﬂﬁrﬁf-q Any conatituti 1l | b 9

eltf

itself.)




accusat ion that respondent was an active shoplifter might

cause him problems in the future.

Still, this case do:: differ in one respect from both
Roth and Goss. In each of t.l.m.s:_cns-e:,. the -l.ccuunllunn
accompanied a very tangible deprivation of some sort - imn Roth, the
deprivation of a job, and in Goss the deprivation (for ten days)
of the right to attend school. In this case, the accusation
that respondent was an active shoplifter was made indepe ndent 1y
of any other action: he was neither fired from his job nor
deprived automatically of any right to shop in the retail stores.
Having stated this distinction between this case and those two,
however, 1 am now at a loss to say why it is a relevant distinction
The important point about those two cases, and the way in which
{

they are like th’s case, is that in them no im edlate and

addicional d-lp:’lv.ﬂh‘lﬁ flowed from the accusation

The only way to get Aar: und E‘.'t_}." and -_"...1-.-11
disregard the import of their language bec
dictim, In | 1l'.l‘i, Justice Stewart made
discussing } Inr‘.ut!:-ul slituactiona not

Justice White had already found a property

lents' "1iberty” in




because of the automatic loas of a civil right (right to buy liguor)
occasioned by the defamation.

As I said, this 1s the only "theory" that I can think of
that makes a frontal attack on the Constantineau-Roth-Coss
development of defamation as a constitutional tort. (I note
here that I Shepardized Constantineau and found no circuit court
opinion that made any effort to cabin in that development at all,
although I did find lots of uneasiness with it.) If you are inclined
to pursue it, I believe this record is a good one on which to do so
Re!poqdrnt has uhuun__ﬁ actual l.!l‘i.lri"-'q'l!{l'.l[? occurring
of the police chief's circulation of his flyer. The
who spoke of its effect was respondent's empl
who testified that he had told respondent not
gimilar trouble again, and that he might

work

rrﬁpﬂﬂdrnt'!fdﬁwign?'nntﬁ A8 A Tesu

Also stated that he had not

on the basls of the flyer,
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