SUPPLEMENTAL MEMORANDUM

FROM: Nancy
RE: Summer Project DATE: September 1, 1977

I checked the recent CA 3 slip opinions, to see whether
there had been any action an that case I knew about in which
the Fourteenth Amendment question was raised along with an
asserted cause of action under & 198l1. Bench Memo at 75.
There hadntt, but I did find the attached case, in which

there is an interesting discussion in Judge Gibbons'

concurrence.




i 15 29 4T
| 7 o
UNITED STATES COURT OF APPLALS / _
For tae Tamo Cmovrr e e
No, T6-1964
HELEN GAGLIARDI
T,
ROBERT FLINT, JOSEFPH F. O'NEILL, FREDERICE

RUFFIN, FRANCIS 0'SHEA and the CITY OF
PHILADELPHIA

ROBERT FLINT and CITY OF
PHILADELPHIA, Appellants

Arpear. Frout tER Usirep States Distarier CovsT FoR THE
Eustery Disreior or PEsweyLvixia

D.C. Civil Aetion No. 73-1283

Argued February 25, 1977
Before Greows, Fonuax, and Rosexw, Cireuil Judges

Bexramin Kuey, Eesovieg
JEROLD ALLER, Esquine
Klovsky, Kuby and Harris
Publie Interest Law Center of Philadelphia
13th Floor—Packard Building
Philadelphia, Pa. 19102

Attorneys for Appellee




2

Baivrr Ter, Assistant City Bolicitor
Lowvs F. Hissmaw, ITI, Asst. City Solicitor
Jaues M. Pexwy, Jn., Asst. City Solicitor
Jamzs Moraw, Deputy City Solicitor
SueLnox L. Avsert, City Solicitor
1560 Municipal Serviees Building
Philadelphia, Pa, 19107

Attorneys for Appellants

OPINION OF THE COURT
(Filed August 10, 1977)

Rosexw, Circuil Judge

The City of Philadelphia and Robert Flint, a city
police officer, appeal from the denial of their motion for a
new trial. The judgment against them was the outcome of
a wrongful death action resulting from the shooting death
of Joseph Gagliardi, a 24 year old civilian, by Flint, Tt
appears to be undisputed that in response to a police radio
report eoncerning a man eleeping on a porch in the 4600
block of North 11th Street, Philadelphia, Officer Flint drove
to that block and there observed Gagliardi running from
the steps of a house. After using his car to pin Gagliardi
against a wall but finding no weapon or burglary toolz on
his person, Flint attempted to take Gagliardi into custody.
During the tussle which ensued, Flint failed to use his baton
as required by police regulations but instead utilized first
his blackjack and them his gun. Two shots were fired, the
second of which proved fatal. Police reports showed that
Flint fatally shot Gagliardi in the back as Gagliardi was
running away from him. Gagliardi’s mother thereafter
initinted this action in the United States District Court for
the Bastern District of Pennsylvania,

Both appellants rely on alleged trial errors. The City
alzo elnims that the distriet eourt erred in entertaining the
pendent Pennsylvania law elaim upon which its respondeat

a

superior liability is predicated. It does not elaim that the
eourt misapplied Pennsylvania law, Wa affirm.

L Tre Crre's Junienicriosasn CHALLERGE
The City, relying on didinger v, Howard, 427 7.5, 1
(1976), and Tully v. Mott Supermarkets, 540 F.2d 187 (3d
Cir. 1976}, contends that the disiriet court erred in enter-
taining a pendent state law eause of action agninst it be-

eause there was no indi |..L-||;|.-1;| bazis of federal jurisd
over it, Im addition to the state law wrongful death elaim
the complaint alleges cavses of aetion under 42 U.S.C.
41983 and -.]il':r'.f:l' under the fourteenth amendment.
Though the eomplaint alleges violations based direetly
under {

in excess of 210,000 1

nt, and seeks damares far
e jurisdictiomal allegations did not
gpecifically refer to the general federal question jurisdietion
statute. 28 U.S.C. ¢ 1331. Bather, jurisdiction over th
federal claims was premised on 28 U.8.0. § 1343, Relying,
however, on 28 T.5.0. § 1652 the appellee moved before this
eourt, at the argument of the appeal, to amend the juris
dietional statement by ineluding a reference to seetion 1331,
See Rotolo v. Rorough of Charlersi, 532 F.2d 920 522 (34
Cir. 1976). We reserved deeision on the motion in order
to afford to the City the opportunity te file a brief setting
forth any manner in which it would be prejudiced with re
gpect to the izsues tried in the distriet eourt if thot mot
were pranted. The City’s response indicated no =
prejudice, but opposed the motion on the ground ih
any event section 1331 nffords no independent basis
jurisdiction over it for a elaim based vpon a fourteenth
amendment violation. Sinee the City has not ealled atten-
tion to any way in which the trial would have differed had
the eomplaint's jurisdietional statement referred to seetion
1831 we grant the motion to amend, and proceed to the
merils of the Cily's conlention that sechion 1531 provides
no basis for jurisdiction over it

1. The fmal judgment awardol appellee was £11657,
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The answer to the question of seetion 1331 jurisdietion
depends on how substantial is the constitutional elaim. In
the case sub judice, the plaintiff’s complaint against the
City asserts both a federal claim based directly on the
fourteenth amendment and pendent state law elaims based
on Pennsylvania’s Wrongful Death Act. Hagans v, Lavine,
415 U.8. 528 (1974), holds that a federal court may, and
indeed usually should, decide pendent, nonconstitutional
claims if by doing so the ecourt can avoid the decision of
difficult constitutional issues. This is true even if the
pendent elaims standing alone would be beyond the juris-
diction of the federal court, 415 T.8. at 54647 and nn.12-
13. The only requirement for this exercise of pendent
jurisdiction over state law claims is that the federal consti-
tutional elaims herein asserted not be so insubstantial as to
be incapable of supporting federal jurisdietion. TUnder
Hagans, we may reverse the distriet court’s determination
to decide the pendent state law claims against the city only
if the fourteenth amendment clnim iz so insubstantial that
it canmot serve as the basis for federal question jurisdietion
under the general federal question statute, 28 U.S.C. § 1331
(1970). See Hagans, supra, 415 U.8. at 54243, citing Bell
v. Hood, 327 T1.8. 678 (1946).2

To determine whether the fourteenth amendment elaim
is insubstantial,” we need go no further than the recent pro-
nouncement of the Supreme Court in Mt Healthy School

& Aldinger v. Howard, 427 U5, 1 (1976), does not require a different
result.  Aldiger holds only that a ety may not be joined as a pendent party
to an action when there i3 no independent source of federal jurisdiction over
the claims against the city. In the instant case, however, we are concerned
with the decision of pendent claims where substantial federal claims against
the city provide an independent ground of federal jurisdiction, Aldinger does
not speak to this situation at all. See generally, Comment, Aldinger v, Howard
owid Pendend Jwrisdiction, 77 Colum, L. Rev. 127 {19777,

1. We cannot accept the progosition, urged by our beother Gibbons, that
we s expressly held a rnuru,vmll!. nmetslment cvse of action can be asseried
against maiicipal corporations which are nol persons within the menning of
42 ULSC, §1983 (1970), Jwilpe Gibbons relies on Ratols v. Borough of
Ty o, fdd 21 920, 922 (6 Cir, 1996) (per curizin) 1 MeCulloagh v,
Kedev, Avil. of Willes-18ure, 522 .41 858, B (3 Cir, 19757 ; aml Skehan
v, Bl of Trustees of Hloonsburg Singe Collepe, 501 F2d 31, 44 (M Cir.
1974}, sacaled and remarded om other grewsls, 421 U8 083 (1975}, om
reugud, SI8 .20 53 (3 Cir, 1976). In mone of twse cascs, however, was

0
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Dist. Bd. of Edue. v. Doyle, 45 U.S.1.W. 4079 (U.8. Jan.
11, 1977). The Court there made elear that none of its
prior opinions should be eonstrued as deciding whether
there can be a fourtecnth amendment implied remedy of
damages
The question of whether the [defendant’s] argu-
ments should prevail, or whether as respondent urzed
in oral argument, we should, by analogy to our deci-
gion in Bivens v Siz Unknown Named Agents of the
Federal Bureauw of Narcolics, 403 T.8. 383 (1971),
imply a cause of action directly from the Fourteenth
Amendment which would not be subject to the limita-
tions contained in § 1983, is one which has never been
decided by this Court.

Vi
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Id. at 4080-81. See also Aldinger v. Howard, 437 1.8, 1,
¢ n.3 (1876) (leaving the question open); City of Kenosha
v. Brune, 412 1.8, 507, 514-15 (1976) (leaving the question
apen ).
Sinee there is no Supreme Court decision holding (hat
a fourteenth amendment damage remedy may nof be im-
plicd and numerous lower courl decisions holding that such
a remedy may be, see the eases cited in nole 3 of Judere
Gibbons® eoncurring opinion, we cannot say that the four-
teenth amendment claim against the City is “*so insubstan
tial, implansible, foreelosed by prior decision of the [Su-
preme] Court, or otherwise completely deveid of merit as
not to involve a federal comtroversy within the jurisdie-
tion of the District Court," Hagans, supra, 415 1.8, at
043, quoting Oneida Indion Nation v. County of Oneida,
414 U.5. 661, 666-67 (1974). Tt may be that a respectable
eage can be stated in support of the proposition that a
eause of action for damages on the basis of viearious lia-
bility cannot be implied agninst munieipal corporation
under the feurteenth amendment. Nometheless, it is evi
dent under Mt. Healthy, supra, that the question remains
perplexing and substantial, Thus, we coneclude that the
fourteenth _gmendment claim_against the City was suf.
.ﬁﬂﬁﬂmﬂmﬁaﬂu vest the distriet eourt with federal
question juriediction yndep 28 [, .
iven the presence of federal jurisdietion, Hapans
teaches that the district court did not abuse its diseretion
when it avoided the diffienlt eonstitutional question whether
to imply a fourteenth amendment remedy in damazes and
proeeeded instead to try the pendent state law elaims. See
alzo Siler v. Lowisville &£ Nasheille R. Co., 312 U.S. 175
(1909) ; Magor of Philadelphic v. Educational Equality
League, 415 1.8, 603, 636-37 (1974) (White, J., dissenting) ;
Doe v. Beal, 523 F.2d 611, 614 (8d Cir. 1975) (en bane),
reversed on other grounds, 45 TS LW, 4781 (U.8., June
20, 1977).
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I1. Troar Ennens

Tha |'|i.i|||l'(] lrial orrors advanoced in 3"--|"j|':'|'|- of 1'||q
Hanis® now trial 1

uolion need not detoin us long, They
[ one exclusion and three admissions of evideneo
e exelod ril of

the deeedent, ofTered, in Uhe dmmagre |.-:1.|-. of a ilureate

evidlenee consisted of a wellare rog

trial, in an effort to denigrate the deeedent s
pl
mony that was admitted, and waz exeluded on that ground,
there was no abuse of diseretion,

The appellants also urge as error that in rebuttal tes-
timony the appelles, decedent’s mother, was allowed to
testify as to a hearsay statement by a police officer to a
eyewitnese, “‘they didn't have to kill the
ay statement was arguably inconsisto

vability, As the record was epmulative of oral testi-

statement by
kid.’* The h
with a written
in evidemce in appellants’ case. As there was no timely
objection, we will not consider the allegedly hearsay testi-
mony as error. See Fed, B, Evi. 103(n)(1).

The defendant also contends that in the damage phase
of the trial the court crred in admitting the testimony of a
witness, Mre. MeGeehan, about negotiations between her
son, who had been beaten by Flint in an unrelated ineident,
and Flint's superior. The eourt ruled that the testimony
was admissible to show the City's knowledze of the inei-
dent. Such knowledge of Flint's dangerous propensities
was relevant to the issue of punitive damages, The h
gay objection is groundless. See Fed. B, Evi, 801(d){

statement of the same eyvewitness, adm

!
(D). The relevaney of the testimony was a matter within
the trial court’s discretion. Fed. It Evi. 402, 403,
Finally, appellanis contend that the court erred in
permitting Mrs. Gagliardi to testify that her son went to
work as a painter. They contend that this testimony was
hearsay, In those instances where a hoarsay objection was
made the court ruled corvreetly that the abjection was
gronndless, sinee the wilness was present ol the iuri:h-nl.-il
related, In the olher instanecs lhere was no objeelion.
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If there were any errors in determining whether given
questions gought hearsay evidence, the evidenes was other-
wise admissible under an exception since the declarant was
unavailable. See Fed. R. Evi. 804 Moreover any such
error was harmless,

EI’JNE].HFHIF

The order denying the appellants’ motion for a new
trial will be affirmed. Appellants also filed notice of ap-
peal from the order of the distriet court denying their mo-
tion for judgment notwithstanding the verdiet but aban-
doned the same in this court. This order of the distriet
court will also be affirmed.

Gmeoxs, Circuit Judge, concurring

I join the Judge Rosenn's opinion, but not in the reser-
vations set forth in footnote 8 thereof respecting the pres-
ent law of this cireuit, Moreover, sinee it seems likely
that the City of Philadelphia will seck certiorari, it seems
to me appropriate not only to reiterate what the law is
with respect to implying causes of action direetly from the
Fourteenth Amendmeni against municipalities, but also
why, both historieally and precedentially, the City’s chal-
lenge to such an action is unfounded. In writing separately
I do not intend to suggest, however, that Judge Rosenn's
analysis inadequately supports our affirmance of the dis-
triet eourt judgment.

I

In Skehan v, Board of Trustees of Bloomsburg State
College, 501 F.2d 31, 44 (3d Cir. 1974), vacaled and re-
manded on other grounds, 421 U8, 95823 (1973), on remand,
538 I".2d 53 (34 Cir. 1976) (en bane) we wroto:

Skehan asserts jurisdietion under 28 U.B.C, §1331
and under 28 U.8.C. §1343(3), (4) and the Civil Rights

]
Ao j lictiomal ameount requisite to support
nder § 1321 is pleaded, and the claim for
recovery in excess of $10,000 clearly is not frivolous.
Jurisdiction over the individual defendants is clear

both under 1331 and under §1343 and 43 U.5.C.

» the requisite jurisdietional : umnt
leaded, the fact that the College 15 not a
hin the meaning of 42 U.S.C. § 1053 18
int. . . . There is §1331 jurisdiction to
ef against the College if under Pennsylvania
law it is not an agency of the Commonwealth covered
by the Commonwealth’s immunity.

AW I: T

Sinee then, in Retolo v. Borough of Charlersi, 532 F.2d
630, 922 (3d Cir. 1976) (per curiam) and MeCullough v,
Redevelopment Authority of Wilkes-Barre, 522 F.2d 838,
864 (3d Cir. 1975), we_expressly held that a Fourteenth
Amendment cause of action could be asserted against mu-
al corporations Wwhich were nol persons within the
'z of 42 US.L, 610832 In Alderman v. The Phila-
delphin Housing Authority, 496 F.ad 1 (3d Ci
cert. denied, 419 TS, 844 (1974), we entertained
Fourteenth Amendment vielations against a municipa
an educational corporate body, respectively, neither of
which were persoms within the meaning of §1983. And
this law has been followed in the distriet courts of this
eirenit repeatedly. E.g., Marvasi v. Shorty, 70 F.R.D. 14,
18 (E.Ih. Pa. 1976) (tort claim for police mistreatment);
Redding v. Medica, 402 F. Supp. 1260, 1261 (W.D. Pa.
1975) (tort elaim for police mistreatment) ; Patlerson v.
City of Chester, 389 T. Supp. 1093, 1095-96 (E.D. Pa.
1975) (dismissal of eity employee): Maybanks v. Ingra-
ham, 378 F. SBapp. 913, 51416 (ED. Pa. 1974) (dizmissal
of city ["]'I'Ip]n}'l-.'-] . Pinto v, Clark, 407 F. Supp. 1209, 1210

(E.D. Pa. 1976) (poliee mistreatment) ; Rantore v. City of

2 Fep, e, Moaroe v. Pape, 365 .5, :r::-'_ 191 S0 |:II_'::.:_; {*a munic 1
earporation is not a ‘person’ within the meaning ol §1983") ; City of kenosha

v, Bruna, 412 U.S. 507 (1575).
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Philadelphia, Civil No. 76904 (E.D, Pa. filed Sept. 28,
1976) (police mistreatment); Harris v. City of Philadel-
phia, Civil No. 75-3662 (E.D. Pa. filed Sept. 7, 1976) ; Rice
v. City of Philadelphia, Civil No. 73-895 (E.D. Pa. filed
Jan, 23, 1976) (police mistreatment); Sedule v. Capital
School District, 425 F. Supp. 552 (D. Del. 1976) (dismissal
of school distriet employee). Ful see Crosley v. Cily of
Philadelphia, Civil No. 75-1701 (filed Jauuary 27, 1977);
Anderson v. Erwin, Civil No, 76-2020 (E.D. Pa. filed Dec,
20, 1976) ; Pitrone v. Mercadante, Qivil No. 75-2455 (E.D,
Pa. filed Sept. 30, 1976).°

In footnote 3 Judge Rosenn suggests that in the four
third cirenit cases referred to above no more was decided
than that there was § 1331 jurisdiction, not that the com-
plaints stated a elaim upon which velief eould be granted
against a municipality. If any of these cascs were before
us after an order dismissing them for lack of jurisdiction
purgnant to Fed. B. Civ. P. 12{b)(1) they could be so read.
But every one of them was a review of a dismissal on the
merits, and in every one we reversed or affirmed on the
merits. In Alderman v. Philadelphia Housing Authority,
suprg, Judge Adams, reviewing a dismissal on the merits,
wrote:

We reverze the judgment of the distriet eourt, and
adjudge the appellants entitled to relief based on their

. A Other Circuits have also recopnized suits for damages against municipali-
tics ander the Fourteenth Amendnsent: Eg, Hostrop v, Board of Junior
College, 523 F.2d 569, 576-77 (7th Cir. 1975) ; Roane v, Callishurg Independent
School District, 511 F2d 633, 635 m] (Sth Cir. 1975). Branlt v. Town of
Milten, 527 F.2d 730, 732-35 (2 Cir.), vocated on other gromnds, 527 F.2d
736 (1975} (em bame) ; Collem v, Yurkovich, 400 F. Sapp, 557, 558 (N.D.
IN. 1975) ; Wiltiams v. Brown, 308 F. Supp, 135, 156-57 (N.D. I, 1975);
Dakl v, City of Pale Alto, 372 F. Supp. 647, 640-51 (N.D. Cal, 19747 ; of.
City of Kenosha v. Bruno, 412 U.5. 507, 51116 (1973) : Matherson v. Long
Island 51115 Park Commission, 442 F.2d 566 (2 Cir. 1971). Bud see Jamiscn
v, MeCurrie, 388 F, 5up'|1D o, 991-03 (N.D, TIL 19750 ; Perry v. Linke, 304
F. 551125 323 324-H (N.Dn Ohio 1974) ; Pereanowski v Salvio, 369 F. Supp,
223, 2283 (D Conn. 1574) ; Sanabria v. Village of Monticello, 425 F. Supn,
402 (1576). See generally Note, Damage Remedies Against Mumicipalities for
Comstitztional Violations, 89 Harv, L. Hev, 922 (1976) ; Huat, Suing Mupici-
palities Directly Umder the Fourteenth Amendment, 70 Nw. U, L. Rev. 770
Under ihe Fousteintn Amendment; Conpreiionts Ao AG . G

| our| merdment ; Eressinnal Act ] tacle 1o
Extension OF the Bivens Dacirine, 36 Md, L. Rev, 123 (1976).

1

pr r it argument. The justifieation proffered
L ] Mr. Btein for the attempt, by way

1 and the appellants’ discharges, to
thr ission by P.H.A. employees of the
! ndum, 15, stated broadly, that the P.ITA,
» and eompelling interest in preserving
mage of P.H.A's impartiality. Important
rest may have been, we conclude that it did
tbalance the weighty values sheltered by the
Amendment.

Lecordingly, the judgment of the district counrt
will be reversed and the cause remanded for treatment
consistent with this opinion. . . .

496 F.2d at 167, 174,

Certainly Judge Adams was aware in writine Alderman
that 42 TU.5.C. § 1983, as construed in Monroe v. Pape,
supra, afforded no cause of action against the Philadelphia
Houzing Authority for a violation of the First Amendment,
applicable to it by virtue of the Pourteenth, This reversal
on the merits cannot be construed otherwise than as a hold-
ing that a canse of action against a municipality for a First
Amendment violation eam be implied directly from the
Fourteenth Amendment.

Nor ean MeCullowgh v, Redevelopment Authority of
Wilkes-Barre, supra, be passed off as a mere Rule 12(h) (1)
ruling. Judge Garth, the author of MceCullowgh was as
aware, we may be sure, as was Judge Adams in Alderman,
that the Redevelopment Aunthority was not a *‘person™
within the meaning of § 1983. Yet his review of the merits
of an equal protection challenge in an action against a
municipality ocoupies seven pages of the Federal Reporter,
and concludes

¢t Having reviewed all of the plaintiffs numerons equal
protection arguments, we agree with the district court
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that the burden of proving an equal protection viola-
tion was not met by the plaintiffs.”

522 F.2d at 880. He also reviewed on the merits a due proec-
ess contention. [d. By reviewing these contentions on the
merits and rejecting them on the basis of failure to meet
the burden of proof the eourt implicitly held that had the
burden of proof been met a cause of action implied from
the Fourteenth Amendment could be asserted. This was no
mere “‘jurisdietional’ holding, for it certainly would pre-
vent relitigation of the same elaim agninst the Redevelop-
ment Authority in the state court under prineiples of res
judicata,

Rotolo v. Borough aof Charleroi, supra, also was a re-
view of a dismissal on the merits, in which the distriet conrt
relied on Monroe v, Pape, supra. In reversing to permit an
amendment of the complaint we expressly noted that such
an amendment could make the case justiciable under 28
U.B.C. $1331. The Rotolo panel split over the applicability
of special pleading rules in civil rights cases, but it was
unanimously of the view that a eause of action against a
municipality eould be implied from the Fourteenth Amend-
ment, sinee all three panel members recognized that § 1983
was inapplieable. Certainly the panel woe not reversing
for the futile exercise of inviting a second dismissal under
Rule 12(b) (6) on a slightly different ground.

As to Skehan, I ean only say, as the anthor of the
court's in banc opinion, that there was never any doubt in
my mind as to what was intended. We remanded in that
ease for a determination of the corporate status of Blooms-
burg State College. If it were part of the state govern-
ment, we said, the Eleventh Amendment was a bar to the
guit. If it had a separate corporate existence it could be
emed. The soggestion that we were merely dealing with
Yiurisdietion® in the Rule 12(h) (1) sense is extreme. We
were nol reviewing a Rale 12(b) (1) dismissal, and onr re-
mand eertainly was not for the purpose of inviting o Rule
12(b) (6} motion. We were not, I hope, playing games with
the liligants,

13
I
hat this Cireunit's rule, th
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the Fourtecnt
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H o vever, as Justice Rehnguist
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£ 1343, th fusal of Congress to authorize suilts arainst

tions under the esgnate provisi
to defeat the asserted elaim of per
inger, supra, at 17 n.13. The
a federal court should not re \
jurisdietion to entertain a non-federal
elaim against a party over whom mo independent federal
tion exists. That Aldinger v. Howard casts no
ipon our eonclusion in Skehan, that the fact that a
ipality is mot a **person’ within the meaning of
4 1983 is not significant for purposes of 4 1321 jurizdietion,
iz amply eonfi by Justiee Rehnguist’s opinion in Al
Hea y ity School Mstrict Boeard af Education v, Doy
45 T.8.1.W. 4079, 4050-81 (U.8, Jan. 11, 1977). He writes:

exercise pendent

doubt

[The Distriet Court makes clear its view that if the
jurisdietional basis for the action is § 1331, the limita-
tions contained in 42 U.S.C, .. 1983 do not
Board argues, on the contrary, that sinee O
§ 1983 has expressly ercated a remady relating to vio-
lations of eonstitutional rights under color
law, one who secks to rocover for sueh wviolotions is
bound by the limitations contained in § 1983 whatever
jurisdictional seetion he involkes.

The question of whelher the Foard’s arguments
sl |"|"'""“i|| ar wheller ns |._--||I|Ill|l'i'| nrgesl in oral

digd

g #a
Ol Bl

argument, we should, by analogy 1o our devision in
Bivens v. Siz Unknown Named Agests of the Federal
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Bureau of Narcolics, 403 11.8. 383 (1971), imply a canse
of action dircetly from the Feourteenth Amendment

which wonld not be subjeet to the limitations o 1ed
in & 1983, is one which has never been deeided

Court. Counsel for respondent at oral argument sug
gested that it is an extremely important question and

one which should not be decided on this record. We
agree with respondent,

The Board has raised this question for the first
time in a document filed after its reply brief in this
Court. Were it in truth a contention that the Distriet
Court lacked jurisdietion, we would he obliged to con-
sider it, even as we are obliged to inquire sua sponte
whenever a doubt arises ns to the existence of federal
jurisdiction. Liberty Mutual Insurance Co. v, Welzel,
424 T8, 737, 740 (1978) ; Louisville & Nashville Rail-
road Co. v. Mottley, 211 T0.8. 149, 152 (1908). And if
this were a §1083 action, brought under the special
Jjuriedictional provision of 28 U.8.C. ¢ 1343 which re-
guires no amount in controversy, it would be appropri-
ate for this Court to inquire, for jurisdietional pur-
poses, whether a statutory action had in faet been
alleged. City of Kenosha v, Brune. However where
an action is brought under § 1381, the cateh-all federal
question provigion requiring $10,000 in controversy,
jurisdiction is sufficiently cstablished by allegation of
a claim under the Constitution or federal statutes, un-
legs it “‘clearly appears to be immaterial and made
solely for the purpose of obtaining jurisdiction . . ., .
Bell v. Hood, 327 T.8. 678, 682 (10d6); Montana-
Dakota Utilities v. Public Serviee Co., 341 U.5. 246,
249 (1951).

Certainly the Fonrteenth Amendment allegation in the ease
sub judice was not immaterial or made solely for the pur-
pose of obtaining jurisdietion. Imdeed, it is the foundation
of the action against the individual defendant as well ns

15
the City Supreme Court’s explicit statement that
T q god the interrelationship between
1983 an lu the question of municipal lLinbility, in
no Wi law of this cirenit, Novertheloss, we
are asked { hat despite the impressive list of author.
itis tbove, the allegations of a canse of action
based nnder the Fourteenth Amendment against a
municipal poration for damages in excess of £10,000 s
too pa i stantial to sustain the exercisc of pendent
jurisdiction over the related state law elaims. This, we
think, is asking more than can reasonably be expected, Sea

Hagens v. Lavine, 415 U.B. 528 (1974) ; White v, Beal, Civ.
No. T6-1755 (3d Cir. filed May &, 1977).

T

Ome of the City's contentions is that there iz no § 1331
jurisdietion over a claim arainst a municipal corporation
for a federal common law tort. That contention is com-
pletely foreclosed by the Supreme Court's unanimous deci-
sion in Mlineis v, City of Milwaukee, 406 T7.8. 91, 98.108
(1972}, holding that there is § 1331 juriediction in the fad.
eral distriet courts to entertain a federal common law nui-
sance cause of action for pollution of interstate waters, If
the SBupreme Court ean imply a federal commen law canse
of action for the abatement of nuisance merely from the
fact of 4 1881 jurisdiction and its role as interestate umpire
in a federal system, then implyving & fort eanse of action
from 4§ 1331 jurisdiction and an express constitutional pro-
vigion would seem to be an a forfiori case, See Bivens v,
Siz Unknown Named Agents of the Federal Burcau of
Nareotics, 403 TS, 388, 305-97 (1971). To hold for the
City, overruling our prior case law, we would have to pre-
did that the Supreme Court, having reeognized a federal

hich can be alleged
pian nexl apAest i

4 The substance of the elné
unider the couris’ §13M3(3) je i
entities wnder its § 1331 jurisdiction are, of coarse, ik
Heusehald Finamce Corp,, 405 1.5, 538, 542-52 (1%72)
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common law remedy for the tort of water pollution of an
interstate waterway, would draw the line at recognizing a
federal commeon law remedy for bodily injury
the hands of a state agent in violation of the I
Amendment. Such an ountcome is coneeivable,
require that we attribute to the Justices a rather peculiar
hierarchy of values, in which clean water is entitled to
greater protection by federal law than is human life. The
massive potential liabilities which may be imposed on muni-
cipal eorporations by virtue of Ilinois v. City of Wilwaukee
—liabilities which may require enormous construction
projects for water treatment facilities—dwarf by compari-
som the linbilities which might be imposed by virtue of a
City's respondeat superior liability for constitutional torts
of its servants. The latter liabilities, moreover, can be
feasibly insured against, while the former almost certainly
cannof.

Omne might argue, of course, that from the nature of
the federal union, in matters of interstate pollution the rule
of substantive decision must be federal. That argument
does not serve to answer the remedies guestion, however.
Granting that from the nature of the federal union roles
of decision in interstate pollution cases must be federal,
the question of remedies for the enforcement of that rule of
decision i no different than in the Fourteenth Amend-
ment context. Both rules of decision are implied from the
Constitution, and there is no distinetion which oeccurs to
me for implying a damage remedy in one context and not
the other.

v

Althongh Iilinoiz o, Cily of Milwaukee is o more recent
instanee of (he reengnilion of o federal common lnw remedy
against o municipal eorporation, the development oceurred
much earlier in Fourtcenth Amendment eases, In Home
Telephone  Telegraph Company v, City of Los Angeles,
297 T1.8, 278 (1912), for example, the Court entertained a

17
municipal corporation for injunctive relief
AT nlinanee {‘S‘tﬂh]iﬁh‘i.‘tlg a confls: ry tariff, The
Cit er, distinguish between prospective equi-

table relief he recovery of meney damages. In mak-

hold-
iogha o, Brung,

n it ean draw no comfort from the
v. Pape and Cily of K

0 1eld that municipal corporations were not

vithin the meaning of 4 19583 and that there is

no § 1 urisdiction over them for any purpose® They
wer immunized from federal eivil process for a

tions under § 1983, But as IMhmeis v. City of Milwaukee

ghows, municipal corporations clearly are suable when the

jurisdictional elements of § 1331 are met. Thus, if there
1 distinetion between prospeetive equitable relief and
res, it is a distinetion without *jurisdictional
fjurisdietion™ in the Menroe v, Pape
nse of absolute immunity from snit. Rather, it is a dis-
ion going solely to whether a & 1331 claim for money
damages states a claim npon which relief may be granted.

There is, however, no queation that as a matter of fed-
eral substantive law there is a caus_t;_ni action apainst muni-
cipal eorporations for money damages for Fourteenth
Amendment violations. In deciding appeals from the state
courts the Supreme Court has recognized such a cause of
action, and has held that state eourts must recognize it
E.q., Griggs v. Allegheny County, 369 T8, 84 (19G2) ; Hop-
king v. Clemson Agriculiural College, 221 T.8. 636, 645-
49 (1911); Chicage B. £ 0. R.R. v. Cify of Chicago, 166
U.B. 226 (1897). These cases involved the recovery of
money damages for uncomstitutional taking of property.
".I"Iuvy establish that federal common law does encompass
the remedy of recovery of money damages, It would he
anomalons indeed to holid that Federal eommon law con im-
pose such a remedy on stale courts of general jurisdiction,
but Iacks the eapacity to do so in the lower federal courts,
Lower federal eourts have not recognized such an anoma-

ignificance,

1T

5. 5ee note 2 supra
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lous distinetion, They have frequently entertained suits
against municipal corporations for the recovery of money
damages for uncompensntnd takings of property or taking
of properly withoul due process of law.® The City's pro-
posed distinelion between money damage remodies and
prospeetive equitable relief could not be aceepted unless we
were ready to assume that all these courts wore so clearly
in error that their holdings should be regarded as frivolous
or insubstantial.”

& E.g. City of Inglewood v. City of Los Angeles, 451 F.24 048, 952 (2th
Cir. 1972) ; ?-lii'lcr v. County of Loa Angeles, 341 F.2 964, 96567 (il Cir,
1965) : Lowe v. Machattan Beach Schoal Dhisirict, 222 F.d 2 2960 (b
Cir, 1955) : Faster v. Herly, 330 F.2d &7 {éth Cir 1964) ; F - w. City of
Detrodt, #05 F.2d 138, 144 (6th Cir. 1968): Traylor v. Ciey of Amarille,
Texas, 492 F.2 1156, 1157 & n2 (5th Cir. 1974) ; Haceeln v, City of Bridpe-

i, 299 F. Sapp. 708, 712 (D. Conn. 1969) ; Amen v City af Dearborn, J6J

. Supp. 1267 (ED. Mich. 1973); Madison Realty Co. v, City Dhetrait,
315 F. Supp. 367 (E.D, Mich. 1970] ; Dahl v. City of Falo Aty 372 E Sapp,
64T (N.D, Calif, 1974),

7. It has been suggested that the “taking” cases may be distinguished on
the ground that the Fifih Amendment's probibition of taking property witlout
“Just compensation® expliciily provides for a menetary remedy, S
timction, howewver, is without historical foandation, It I8 premised on the
incorrect view that the holdings of the cited cases were reached by applyi
the strictures of the Fifth Amendment, to the conduoct ol mimicipal corpora
through the Fourteemth Amendment—the so-calied incorporation  doc ,
Howewer, the prohibition against taking without just compensation which
these cases recognized is derived directly from the Fourieesih Amendment’s
die process clause, withowt consideration of the applicability of the Fifth
Amendment. In the seminal case of Chicago B. & O, BLR. +. City of Chicago,
swpra, decided in 1597, the Court states:

“It is proper fow to inquire whether the due process of law enjoined
by the Fourteenth Ansendment requires compensation to be made or ade.
qustely secured io the owner of private property taken for public use
under the authority of a State. 166 ULS. ar 235,

- - -

In cor opinion, o judgment of & siate court, even il it be authorized
by statute, whesehy private property is taken far the Seate or under ita
direction for priblic pse. without compensation made or secured to the
owner, is, upon principle and avibority, wanting in the due procesa of law

ited By the Fourteenth Amendmemt of the United States, and the
affirmance af sach j=dgment by the highest court of the State Is a denfal

that State of & right secured to the owoer by that imstrument, 166

L8, at 245,
The dispute over the incorporation thenry as 3 limitation on the Fourieend
Amendment did not surface until fifty years later, Sep Palka v, -Cnmrc:tl'ru:
302 U.S. 319 (1937). Compare Adamscn v. California, 332 1.5, 46, 68 (19473
(Black, J. dissenting), For a discussion of ihe incorparation doctrine as jt
Elgﬁ T E;Mlgdm and Fousrteenth Amendments see Mallay v, Hogan, 378
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Vv
Uitimately, of eourse, what the City 12 to do is
to o 3 1983 a2 n Congrossional [P 1 againat
muni [ ‘ation linbility for Four mendment
vio t nrges that this is the i, ' of
Part 1 i o v, Pape, supra. T Ids

1OLS

 eannot be sned foo
& 1983 188 ngress intended that th

whi fir class of defendants sual
not imel alities, Thig halding, Lo

based « it legislative history
meanis Yperson® as used in 4 1
it is bas iees drawn from Cong:

: i the rejection by the House of Rer

of the HSenate-passed Sherman amendment to the Civil
Hights Act of 1871.%
The Sherman amendment woold has
wbility for dam 5 0N CYVery I]Il_lni_l'f['l.'
fied acts of violenee took place without
the offenders had any connection with the municipality.*
The rationale behind the Sherman amendment was that the
imposition of striet liability upon municipalit d en-
eourage Southern landowners to eease support of Ko Klux
Klan activities * and to take affirmative action to prevent
guch aels of vielence as condemned by the amendment.®

| oeed &

ity in which spoei-

egard to whether

128 WOl

B. Act of April 20, 1871, ch, 22 17 S, 13
Remadies Apgainst L L 1ew Hor l:_'n:ns'.l'._ul: /
Rev, 522, 45 (1% tes & Kouba, Lisklity of
Section 1983 of the C s Act, 45 Ca. L. Rev, 11
9. Ser Mongroe v. Pape, supra, 365 T.5, at 188-191.
10 Sef 5. Rep. No 1, 424 Cang., st Scsa [1871)
11, During the Senate debates Semator Sherman stated :
Im my jodgmen 1 | wvemlure thizs a8 & pr
receive the samet [ the Scnate or v, this |
lealthy nn effect as i in E 4“'_:.'\-
Let the peaple of e in the southern Stiates
will mod make the | cry and take the oo
lawless vaolence § ates their progerty wi
amd the effoct will whodcsonve, That s the
States of New Ei is the law in the best re
of this eouniry = it :

I am told, although I am
it is the law of England

he law in Europe, i | party
r with the [aws there fiyie
It comneets the faberly of e coumy with e
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The amendment was the subject of vigorous debate in both
houses. Its opponents argued that Congress lacked the
constitutional power to impose such liability on municipal
bodies,' that the imposition of such liability might result
in municipal bankruptey,’* and that fow municipalities pos-
gessed the machinery, i.e., a police foree, to prevent such
aets as condemmed by the amendment.!® Though the Senate
adopted the amendment it was rejected by the House. On
the basiz of this rejection and the content of the Congres-
gional debates the Supreme Court concluded:

The response of the Congress to the proposal to
make municipalities liable for eceriain actions being

1. {Cﬂn‘l'd-]
mecessity ol preserving the people against lawless and tumultnous violence
This does not make the counsy r«ts’u}nuhlc far mere assassmabion, fmere
individual acts of oulrage and wrong a.mi crime : it i only wlsere the wrong
is done by & tumultuous assemblage, in the old English term, where it is
riotous, where it 8 done with open wiclence, so as 1o attract the attenthon
af the whole community and spread fear and terror, so that every man
round about knows what i8 going on. Then it is the duty of every man
to spring to the rescoe with gun, or clob, or anything he has, and, to use
the old English words, by hue and ery to parsue the rioters.

If the property-bolders will not do it; if, as in the sowthern States the
property-holders will lay there quiet on thelr farma and see these oulrages

by day; i properiy-holders will shut their doors when they

E]r ihe Ko Klu: riding by to burn and slaughter ; if they will not rise
in their might, aid, with (he inflaence which property always gives §
comamanity, pat dau'\.\m these Iaw]nu fellows, I say let them be rrspr-ﬂ-lhle

In my judgment, this section will do more 1o put down this elass of
awtrage in the South, and to secore to every man that which the Comstita-
tion gives h'u'n, than all the criminal statiotes you can put on the sfatuie-
book, all the threats of indictment you can make against him, all the
threats of suits, Why, sir, what do these men who go around, most of
them men without property, care for & sait in the courts of the
Tni States for damages in the nams of some negro man who has heen
whipped? Nothing at all. 'What do they care for an indictment when
they have four chances, even if clearly proved, to be acquitted? But when
you have a suit againit a county, you have no grand jury by whom it is
necessary 1o fisd an indictment: you have mo sympathy in favor of the
county even in the county I.1'|n'|: these outrages are committed ; will
have n sympsthy in fwvor of the plainti who has been wronged, and I
have no daubt you will be able 1o enforce a remedy.

Cong. Globe, 42d Comg., 1st Sess, p 761 (1871).

12 See, e, id., at 7B (remarcks of Rep, Kerr) ; id. at 71 (remarkes of
Rep. Willard} ; dd., an 793 (remarks of Rep. Poland).

13. See, e, i, at 7B? (remarks of Rep. K:rr] i, at 7 (remarks of
Req, Fnrmwmh}l i, at 771-72 (remanrks of Sen. Thurman) ; id, at 763-64
{remarks of Sen, Casseriy),

E:p.lh See, :T_ id., ar TE& (remarks of Rep. Kerr) ; id, at 795 {remarks by

R ——————..
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ght within federal purview by the Act of April 20,
1, was so sntagonistic that w believe that
he w Yperson’ was used in t
inglude them. 365 U.B. at 191 (fo
Bome time we may learn, perh m publishe
of a Justice, what process of al advocacy
1 the iar example of si: construction
tra serifiecd a negative vot amendment

which would ha iposed munieipal ] t

for the ac ons unrelated to the

an affirma ion that mumieipsl tions wer

IF T [ mder the statute ¥ But it

one thing to hol it the rejection of 3 n amend

ment serve iten the eonstruetior il Right

471. It is guite another to s h 8 Teje

by on 1 mounted to the ad n entirely

ctrine that municipal corporations a mune from
guit altogether yeooptanee of such & suggesiion would
require that the rejected Bherman amendn arry far
more intellectzal baggage as a source liscernment of
Congressional intention than contemperary evidenee would

allow.
Congress was perfeetly well aware in 1871 that muni-
ipal corporations were regularly being sued for money
damages in the federal courts under the only significant
lower federal court jurizdietion then extant, the diversity
urisdiction. In a uu-'im of cases beginning at least as
--ll]:r as Commissioner of Knoz Counly v, Aspinwall, 62
(21 How.) 53D [lh.u!l} and extending to Gelpeke v,

I..S. In Moore v. County of Alameda, 411 U5, 603, T00-10 (1573), the
Court commended fsrther on dts imterpretation of the legnslative havary of the
Sherman amendment :

[T]1 eanmnad ilembstex] I b tlse Flomse arrives

Congress lackal Ve wer o in

palities, and tlus, ac -.m-l ng la | t

were imformed by the House l_.lnl'l.lrl.i ik

upon towns aml comsiics nust g il or we Alson
save the Aet, the proposal fue o ipal labalily was given up. [looipate
onmitied ).
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Dubugue, 68 1.8, (1 Wall.) 175 (1864) the Court fashioned in the dispute, for on June g, 187 wa GOTEressman
a “general” common law of negotiability of municipal introduced H.E. 2150 and on J l‘u?ﬂ,”n.u Towa
bonds, enforeed by the entry of money judgments agninst Senator inls | 8, 1002;% be 1 at overruling
municipalities.’ And in Beard of Commissi 1 of Knox Felpele i we, and thereby ng the mumiclnal.
Counly v. Aspimwall, 65 U.B. (24 How.) 376 (1861) the ities of the ost of the necess: wing the bonds
Court held that in aid of the enforeement of 116 ont they had lently issued i n vears of rail-
a federal court could, pursnant to § 14 of the Ju ¥ road ex HE. 2150 i m ittee, and
Act of 1789, issue a writ of mandamus against municipal 8. 1002 I adversely ar med. 3

officials to levy and collect taxes to pay that judgment.t® T'hs f these bille mo

The state courts of Iowa resisted this devel nt vigor-
ouely,* and attempied to enjoin municipal officials from
making any such levy. In Riggs v. Johnson County, 73
U.B. (6 Wall.) 166 (1868)* the Court rebuked this effort,
holding that no state process could bar the effectivencss of
federal court mandamus in aid of the execution of a foderal
eourt judgment. And a year later in Supervisors v. Rogers,
74 T.8. (7 Wall.) 175 (1869), the Court approved the ap-
pointment of a United States Marshal as a commissioner
to levy taxes in order to satisfy a federal court judgment
against a municipal corporation,

The dispute between Iowa municipalities and the fed-
eral eourts was a national eanse eélébre, and continued so
thronghout the period leading up to the grant of general
federal jurisdiction in 1875 It was so heated an issue
that on June 20, 1870, President Grant let it be known that
the executive branch would support the federal courts by
use of foree if necessary.® Congress was directly involved

16. See VI The Oliver Wendell Holmes Devise, History of the Supreme
Court of the United Siztes, C. Fairman, Reconstruction and Reunlon 1854-88
Fart Ome, at 918-1116 (1971} [hereinafter eited as Fairman).

17. 1 Seat. 73,

18, Fairman at $31-33.

19, Id. at 918-1009.

20. Accord, Thomson v, Henry County, 73 105, (6 Wall) 210 (1868);
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30, H. M. Hart & H. Wechsler, The Federal C
Swstem 66405, 668-72 (2d od. P. Bator, P. Muhkin, I

88 And The Federal

Walkley v. Muscatine, 73 U5, (6 Wall) 481 (1868) ; Mases v, Keokuk, 73
ire, & H. Wechsler

H.&a:::ﬁ Wall.) 514 (1868) ; Thomsen v, Keokuk, 73 U.5. (& Wall] 518

1473].
21, Ser Judiclary Act of 1875, 18 Star, 470 31, 17 Seat. 196
22, Fairman at 984-85. 32 See note 30 supro.

3. Sec nole 21 supra,
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The rejection by Congress of the “‘Towa'" bills of 1870,
guite contemporaneonsly with the rejection of the Sherman
amendment, would seem to be entitled to the same weight
insofar as either rejection can legitimately support am
affirmative inference of Congressional intention regarding
municipal liability. In our view neither rejection is en-
titled to any weight at all as an expression of any general
rule against the imposition of liability wpon municipal cor-
porations hy federal common law. If the Court ever holds
that there is such immunity it will not be becanse Congress
in 1871 adopted a general prineiple of solicilude toward
gnch corporations, but because the Court in the here and
now wills it.™

One other argument that is sometimes advaneed against
implying remedies directly from the Fourteemth Amend-
ment is that by the cnactment of a statutory remedy Con-
gress deliberated on the problem of implementing the Four-
teenth Amendment and expressly determined to oecupy the
field, and to limit the scope of federal relief. This is, of
course, a suggestion that by the enactment of § 1983 Con-
gress intended to eliminate the existing federal law of
remedies. If that was the case then Ex parte Foung, 209
T.8. 123 (1908), perhaps the most frequently eited ecase in
federal jurisprudence, was wrongly decided, for it did not
rely on § 1983, which was not then thought to be applicable
to property claime, Ex parte Foung approved the issuance
of injunetive relief, claimed directly under the Fourteenth
Amendment, to prevent the unlawful taking of a utility's
property by state enforcement of confiseatory rates. Its
aunthority has never been doubted. A preemption approach
would be an innovation turning our back on sevenly years
of established case law,

3. M Healthy City Schonl Distriet Deard af Filueation v, Dayle, mupro,
shows eonclusively that no suclh exercise of the Supreme Cowrt’s will bad taken
place. Mogeover, il §1983 should be constreed as a grast of immumity from
liability for money damages cven for such things as the usconstilutional taking
of property, that eomstruclion wiuld present formilable prolslens of eonflict
hf;wgm ihe sintwle amd the Court's prioe Isterpreiations of the due process
clamse.

25
V1
I join in the afirmance of the order denying the appel-
lants' motion for a new trial, not only becanse, as Judge
Rosenn's opinion demonstrates, federal i
bazed on a nonfrivolous elaim against the mur
also for the reason that the claim asserted
strably meritorions. I agree that the district court
decided the pendent state law elaim, however
ence to deeiding even n meritorions Fourt
ment claim. That has been the preferred «
sponding to the politieal furor over Ex parie Foun
the Court decided Sier,w. Lowisville € Nashuille R. C
312 U.8, 175 (1904).
A True Copy:
Teaste:
Cleek of dhe Undted Sia prale
Jor the Thard Curc
[AD,~1J, 5. Cowrts, International Pristing Co., Phila, Pa.)
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