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ALEXAVDER V, Cert. to CA 9 (lufstedler, Choy, C.J.,

Schnacke, D.J.--Per Curiam)
UNITED STATES Fed. Criminal Timely
1. In a trial without the intervention aof a jury, petr

was convicted aof 6 cauan of pasaessxnn of ¢antrﬁ11nd drups
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without a preseriptisn in vinlation nf 21 | o 5.,. § 331 (ql(3)(B).

In a separate jury trial, he was also convicted of rechpt dﬂd

—

concca]mvnt of stalpn go2ds, in violation of 18 U.5.C. § 2315,

[ e ey

and conspiracy,. he received concurrent one-year sentences on
the illeral possession of drums charpes and concurrent four-
vear sentences on the stalen poosds charpes., The appeals were

consalidated since the convictions arose sut sf interrelated

transactions, The court of apperals affirmed bath convictions




per curiam.

2. FACTS: Petr and ansther were arrested on a charge of
[
receiving stnlen teeth. Petr's car was taken into custady and
:—_—__.m
a search warrant was procured. A search of the car did not
reveal any pold teeth, but a paper sack containing 12 bottles
e

was found in the back seat. A subsequent chemical analysis of
the contents of the bottles disclosed that they contained 6 types
of contralled drugs. At trial, no evidence was offered that

petr did not have a prescription for the drugs nor was any

offered to prove that he had possessiosn of the drugs sther than

the faect that they were found in his car.

During the jury trial on the receiving stolen goods charges,
a federal agent testified that petr's co-defendant would not
talk about the reasosn for his arrest. Both defendants moved
for a mistrial or, in the alternative, to have the testimony
stricken and the jury instructed to disregard it because it
called for an inference from the exercise of the fifth amendment
privilege against self-incrimination. The motiosn was denied.

Petr was impeached when he took the stand on the basis
of a manslaupghter abartiosn convictiosn, He received a suspended
sentence on the convictiosn and the statute under which he
was convicted was subsequently repealed.

Finally, the jury was instructed that possessiosn of property
recently stolen, when not explained, justified an inference that
the persosn in possessiosn knew it t> be stalen.

3. CONTENTIONS: (a) Petr first asserts that since the
search warrant pursuant to which his car was searched did not

———

particularly describe the thtltwelve bottles, their seizure
_._'___-_-___-_._,_.-F'

was L1lepal and they should have been suppressed, especially




in light of the fact that they were nost immediately recognizable
as econtraband.

He also contens that the burden of proaf was improperly

shifted to him to prove that he had a prescription for the drugs,
i

and that the government failed to praove possession,

With reference tos the jury trial, petr asserts that the

Jury instruction on the inference to be drawn from the unexplained
. " 75 bkt At — e

possession of recently stolen goods was improper and could not

logically show knowledge. Further, he argues that the only use
which could have been made of the government agent's testimony
regarding his co-defendant's refusal to talk about the charge

at the time of arrest was the adverse inference from the invacatisn

of the fifth amendment right,

Finally, petr mounts a three-fold attack on the use nr his

abnrtian convietion fnr meeachm&nt purpases._ First, he urges
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that since he received a suspended sentence, there was no
Judgment which could be so used. Secaondly, he argues that
abortion is not a crime involving moral turpitude and, therefore,
it cannat be used far impeachment, Finally, he asserts the
statute under which he was convicted, even though now repealed,
was unconstitutional and his conviction eannst be intraduced
as a result,

(b) The S.G., with one exception relies entirely sn the
CA opinion. He does point sut, with respect to the impeachment
Lssue, that the practice fallowed by the Ninth Circuit is in
conformity with the Proposed Rules of Evidence for the U.S.

Courts. Thus, in view of their impending adoption, there is

no need to res:]ue any passible conflict whxch might exist among

the circuitu nt this time,




4, DISCUSSION: I have doubts about the serisusness with
L, BODRT ...___'______._--—-1.-.-__---—'-_"—'__""""--..— —y
which petr's propositions are urged since mast af the argumentatlan
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consists of nothing more than bare case citation, in most
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instances inapposite cases, and one or two conclussry statements,
The court below properly pointed sut that the agents were

lawfully searching petr's car when they came acrass the eantraband
which was in plain view. There was, therefore, no need to

suppress the evidence. On this point, petr cited Caslidpe v,

New Hampshire, 403 U.S. 443, 466 (1971). Tt particular portisn
of the opinion deals in general with the plain view rules and
exceptions. Petr in no way shows how his case falls within or
without such rules,

On the shifting of the burden of prasf, the court of appeals
amply supparted its conclusion that the valid physician's
prescriptiosn exception was an affirmative defense, N cases
ﬁre cited which confliet with this eonelusisn. The passession
issue was resolved adversely ta petr_ since there was only
uncorraborated hearsay to the effect that saomeone else was in
his car on the day of the arrest and it was uncantested that
there was sufficient evidence to establish that the car was
under petr's execlusive dominiosn and control,

No cases are cited which conflict with the caurt‘s determinacioa:

-

that the 1nfercnco a[ kn:wlcdbe may be drawn fram the unexpldlnec

passeaqlan nf rpcrntly aLaien prnpert». On the use nf the

PR _—

testlnany bv“th;.ancnt to the effect that petr's codefendant
refused ts talk absut the charpe, the court of appeals pointed
out that there was no svert prasecutsrial misconduct as in
Griffin v. California, 380 U.S. 609 (1965), since the apent's

testimony was nat responsive to the questioan, In any event, the gouwa’

®




held the error, Lf any, harmless beyond a reasonabile doubct,
This haldine seems especially justified in this case since
the challenged testimony was elicited in connection with
petr's codefedant,

Finally, on the use of the abortion conviction foar
impeachment purposses, the court of appeals applied its own
rule to hald that any felony, whether or not it invalves moral

turpitude, may be used to impeach. Petr cites United States v,

Griffin, 387 F.2d 445 (6th Cir, 1969), as authority far the
proposition that only in those cases involving moral turpitude,

a conviction may be used for impeachment purpsses. lie makes

noa attempt to> show that a conviction for abortion does not

involve moral turpitude, nor does he eite any direct conflict,
(Griffin involved the use of a conviction for forging a government
check, a erime the court held did involve mpral turpitude.) In
light of the 5.5.'s assertisn that ts the extent there daes

exist a conflict, it will be obviated by the adoption of the

propased rules s5f evidence, this issue does not seem tD me

cert. worthy.

The other two parts to the challenge 5f the use sf the
abortisn conviction do nat iLnvalve direct, sr even indirect,
conflicts with other eircuits,

There is a response,
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Strain CA op. in pet.app.
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