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Reach merits and 
Reverse - 6 
Affirm on “plain error”

No. 80-396,   
City of Newport v. Fact Concerts, Inc.
            Conf. 4/3/81

         

The Chief Justice  

Reverse

On merits, no legislative purpose served by punitive damages

Relies on my opinion in Carey


Mr. Justice Brennan 
Affrm or DIG [Dismiss as improvidently granted]


No compliance with rule 51.  First Circuit held it was bound by rule 51 unless the instruction was plain error.  


Affirm on this ground.  


Need not reach immunity issue

Mr. Justice Stewart 
Reverse


Much to what WJB [says].   But where the District Court did consider the merits carefully, the Court of Appeals was obligated to do so also.


Thus we can reach merits, and agree with C.J. as to damages.  


First Circuit didn’t ignore merits and leaned in favor of allowing punitive damages. 
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Mr. Justice White 

Reverse







there is


We granted to consider merits, and even ^ if plain error, we can and should reach them.  


When 1983 was adopted — no rule against punitive damages was plain well established
 Mr. Justice Marshall  
Affirm


Agree with WJB 

If reach merits, Affirm

Mr. Justice Blackmun  
Reverse






error

Agree with Potter Stewart as to plain ^ of issue


No additional deterrence by reaching municipality.
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Mr. Justice Powell  
Probably Reverse

If we reach merits, I’ll reverse.  


“Plain error” issue is troublesome


Mr. Justice Rehnquist  
Reverse


Can reach merits and agree with C.J. and others who would reverse.

Mr. Justice Stevens  
Affirm


First Circuit was right in applying plain error rule.  


Agree with WJB.










� Words added by the editor for clarity are enclosed in brackets as are editor comments.  All footnotes have been added by the editor.  Interpretations of which the editor is particularly uncertain are indicated in italics and alternative interpretations may be indicated in footnotes.  Items in small caps were printed or typed in the original rather than handwritten.  


� Presumably, this refers to Justice Powell’s majority opinion in Carey v. Piphus (discussing the proper measure of compensatory damages in § 1983 cases).  


� These words appear to be handwritten in black pen while the remainder of the handwritten material is in blue pen.  





