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QUESTIONS PRESENTED

1. When should local government bodies be afforded
1€ form of official immunity similar to the qualified
°0d faith immunity available to local officials in their of-
1l capacities under Scheuer . Rhodes and in their in-
Widual capacities under Wood v. Strickland?
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STATEMENT!

As recognized by the Court of Appeals, the District
Court’s findings of fact most accurately provide the back-
ound needed for understanding the issues presented in
s case. These findings may be found in the appendix
the petition for certiorari at pages A47 through A60.

e Discharge

For a substantial period of time prior to March of
72, plaintiff Owen as police chief (serving in the unclas-
ied service) and defendant Alberg, as city manager,
d sharp disagreements over plaintiff’s administration of
e police department, including his supervision of the
property room (Pet. App. A49). In early March, 1972,
nandgun which should have been destroyed (according
e property room records) was discovered in the hands
felon. At that time the City Manager initiated an
investigation of the property room. Statements were taken
d reports made by the City Auditor and the City Coun-
or. The City Auditor reported that record keeping in
property room was too inefficient to make an adequate

t of the property therein. The City Counselor deliv-
ed the investigative reports to the City Manager and
sorted in writing to him that there was no evidence
any criminal acts, or violation of any state law or
Unicipal ordinances, in the administration of the property
om (Pet. App. A50).

On April 10, 1972, the City Manager requested plaintiff
sign and accept another position in the police depart-

1. Throughout this brief, “Pet. App. at .. shall refer to
Appendix to the Petition for Certiorari, “App. at .._.."" shall
er to the Joint Appendix, and “Tr..._ ” shall refer to the

Nscript of testimony.
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ment. On April 11 the City Manager again fully adviseq
plaintiff that he would be discharged if he did not resign
and accept the other position. In an informal hearing,
plaintiff was informed that the City Manager was dlssatm,_
fied with his administration of the police department, jn.
cluding his lack of supervision over the records section;
the state of those records; and plaintiff’s inadequate ad.
ministration and lack of control of the property room which
had resulted in the reappearance of supposedly destroye-&}
property in the hands of other people (Pet. App. A51).

On April 13, the City Manager obtained the consent
of another police officer to serve as police chief. On April
18, the City Manager implemented his discharge decision
by completing the necessary paperwork towards discharge,

On April 15, 1972, three days prior to Alberg’s imple-
mentation of his discharge decision, Owen requested thaﬁ;_
Alberg provide him with written notice of the reasons
for the termination and a hearing to appeal the discharge
(App. at 18-19). On April 26, 1972, after the dischar
plaintiff’s attorneys requested “that the attempted act
by the City Manager to terminate the term of office
Chief George Owen be certified to the proper board as
an appeal from such action.” (App. at 26).

These requests were denied, however, because, beyond
present dispute, plaintiff had no property interest in
position. All existing rules, case law and regulations avi
able for review by the City Manager indicated that
other procedural protections could be afforded plaint
as an unclassified employee than those he had actuall
enjoyed. A staff of lawyers assured the named defendants
that this was the case (Tr. 242, 165, 167); and, at
City Manager’s request, directed a letter to plaintiff’s attq
neys advising them “that there is no appellate procedut€



\5‘ form provided by the Charter or ordinances of the
. ty of Independence, Missouri, relating to the dismissal

Mr. Owen.” (App. at 27; and, see Section 3.28 above
in Statutory Provisiong Involved).

At no time did plaintiff or his attorneys request a

name clearing hearing and only informal hearings before
City Manager were given Owen_2

The Roberts Statement

Predictably, both the discharge and the Roberts state-
nt obtained considerable media coverage. Plaintiff
(Brief at p. 4) hag referred to various articles printed in
4 newspapers which were admitted conditionally at
13 The City Manager never made any stigmatizing al-
tions about plaintiff Owen and no statements were
ed in Owen’s officia] record which could possibly stig-
ize him, A copy of the Council motion, infra, and the

Indeed, although the lack of such a hearing is apparently
constitutional tort plaintiff complains of here, plaintiff hag
Yer made a specific allegation in his complaint, or other re-

_ 9. Defendants objected to thege articles because they con-
Ed5) earsay and were incompetent to show any state action
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vote on the motion became a part of the City’s permanent
records as journal entries of the Council meeting (App
at 20-23); however, a copy of the Roberts’ statement wag
not placed in the City’s permanent records, and, in an;y:é
event, the City has had no request for records or other
inquiries about Owen from prospective employers (Tr. 31_4
82; and, 229). |

The City Manager did not subscribe to Roberts’ accusa,g

tiff (Pet. App. at Al4 and A51; Tr. 147; Tr. 224; D
Ex. 11; Def. Ex. 14). Likewise, the discharge was
based upon Roberts’ stigmatizing statement and nothi
in the discharge process itself cast a stigma upon Owen
(Pet. App. at A37, A44, and A56).

The Council Motion

During a regular Council meeting, the City Council
for the City of Independence voted to refer “reports ct
cerning police department inefficiencies” (Pet. App. at A
App. at 20-23) to the prosecuting attorney for presentatior
to the next grand jury all in accordance with the requisi
of Section 540.020 and Section 540.140 Mo. Rev. Stat. wh
allow the grand jury to “make careful inquiry into °
failure of municipal officers to do their duty” and
power “to investigate and return indictments for all gr
of crimes.” The City Manager subsequently complied W
this Council motion; and, the grand jury then returnec
a “no true bill”. Since that time, no further investigat
of Owen’s administration of the police department
occurred (Pet. App. at A56).



The Litigation

Owen brought lawsuits in state and federal court based
"1"19011 Roberts’ defamatory statement and the “contempo-
raneous” discharge (Pet, App. at A32). Plaintitf’s state
nd federal cases both asked for the same lost income
special damages for the discharge and both asked for

ef. Ex. 27; Def. Ex. 28; App. at 9-11; Pet, App. at
36-38). Roberts has never been a party in this federal
action either in his individual or official capacity. Plain-

’s action in the Missouri courts was against both Roberts
and the City Manager Alberg.*

~ On June 25, 1976, the District Court entered judgment
for the defendants. The holdings of the trial court found
that plaintiff had not been deprived of an interest in
erty without due process for three reasons. First, the

C reason for plaintiff’s discharge did not impute any
gal, immoral, or other stigmatizing conduct to plaintiff,
cond, the statement of Roberts had no causal or other
ibstantial connection to the termination of plaintiff’s em-
ployment, The decisions and reasons for discharge pre-
ed the Roberts statement and Roberts, as a councilman,
prohibited from participation in the City Manager’s
Iy authority in personnel matters, (Section 2-11 Stat-
Iy Provisions Involved, supra). Third, plaintiff was
pletely exonerated from any charges of illegal or
ral conduct by public statements of both the City
Nager and City Counselor and by the grand jury’s return
\ N0 true bill, The District Court further concluded
éven if plaintiff could have been held to have estab-

.4 Owen eventually dismissed the City Manager from the
- Case (along with allegations of a conspiracy between the
anager and Roberis) and, subsequently, obtained a fi-
lal setflement against Roberts for the Roberts statement
1S state petition for libel, slander and malicious prosecution.
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lished the threshold question of a deprivation of liberty
without due process, the defendants established the exig.
tence of a “good faith” defense. The trial court furthep
held that, because of their legislative functions, the im.
munity of city council members may be even broadep
than that accorded by the “good faith” defense (Pet, App.
AB5-A6T7; A68-AT1; and AT8).

On appeal, the United States Court of Appeals for
the Eighth Circuit reversed and remanded on the issue
of damages. Plaintiff’s most recent statement of the
case in his brief contains selective references from the
Court of Appeals discussion of how their conclusions of
law differed from those of the trial court (Pet. Brief
at 3-6). The most critical difference of opinion lay in
the majority’s view of the Roberts defamation as the
“fact of prime importance,” not the fact that the discharge
itself was based upon reasons which “did not relate
Owen’s honesty or integrity” (Pet. App. A31-32; A3 ).
The majority was primarily concerned about the appear-
ances “in the eyes of the public” regarding the discharge,
the Roberts statement, and the Council motions—where
“the fact of the discharge, the Roberts statement, and the
Council action received great publicity, and the newspapers
linked the discharge to the investigation.” (Pet. App.
A31). Thus, the majority felt that the Council “appeared
to lend support to the Roberts charges by resolving that

the investigative reports be referred to the County Prose-
cutor for presentation to the grand jury.” The crux Qﬁ
the appellate court’s disagreement with the trial court ( an
with the dissenting opinion at Pet. App. A41-A45) may b

found in the following holdings of the majority:

“The fact of the actual stigma to Owen connecté
with his discharge is undeniable, for the action OF
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the City of Independence ag employer® served to
blacken Owen’s name and reputation. That the stig-
matizing charges did not come from the City Manager
and were not included in the discharge notice is im-
material, because the officia] actions of the City Coun-
cil released charges against Owen contemporaneous
and, in the eyes of the public, connected with that
discharge. Tt is the fact of the City’s public accusation
which is of prime importance, not which official made
the accusation,” (Pet. App. A31-A32)

The majority’s opinion (Pet, App. A8-A45) was va-
cated on June 26, 1978, by this Court (Pet. App. at A79)

U.S. 658 (1978).

The remand opinion of the appellate court readopted
above quoted holdings (Pet. App. at A3-A4); but,
held “in the particular circumstances of this civil rights

on” that the City of Independence wag entitled to quali-
immunity from liability (Pet. App. A4-T)—thus, mod-
8 its prior opinion (Pet. App. A38-41).

- Both the original opinion and the remand opinion were
el opinions with Senior Circuit Judge Van Oosterhout

‘ye_ must assume that the court meant “employer (of
erts)” since Roberts alone made the defamatory statement,
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SUMMARY OF ARGUMENT

1. Under Monell v. Department of Social Services
of the City of New York, 436 U.S. 658 (1978), a local
government body can be liable only where its officiaj,;
policy is responsible for a deprivation of rights; and, poliey;‘f
can only be made in two ways: first, where it is “officially
adopted and promulgated by that body’s officers”; and,
second, through practices where policy comes into existence
by reason of persistent, widespread, permanent, we f’
settled, deeply imbedded, or traditional “customs or usag‘_;
with the force of law”.

9. However, “a municipality cannot be held liable
solely because it employs a tort-feasor—or, in other wor
a municipality cannot be held liable under Section 1
on a respondeat superior theory.”” Thus, when policy
self is not at issue in a case or the policy itself is vali
the unconstitutional conduct of a municipality’s employee
cannot be imputed to its employer.

3. Accordingly, after Monell, distinctions must k
drawn between conduct and the policy itself—between
a “conduct case” and a “policy case”.

4. A plaintiff’s prima facie case will involve differen
elements in a conduct case than in a policy case.
a conduct case, a plaintiff must show state of mind
a basis of liability), duty, proximate cause, and cause
fact. Generally, state of mind proofs will require a S '
ing of intent, or extremely gross negligence (altho
it would appear that the nature of the constitutional ri
itself is relevant as to the degree of culpability W
must be shown). In a policy case involving a rule
general applicability and future effect, state of mind
a basis of liability is largely inapplicable. In a polic



5. Just as a plaintiff’s prima facie case differs in
icy and conduct cases, likewise, the entity’s defenses
policy cases and the individual’s defenses in conduct
es differ. In a policy case, the entity, without the
cessity of pleading an affirmative defense, might argue
facts other than those present in its own case, to show
t some rational basis for the policy exists. In a conduct
e, the defendant bears a burden of proof involving
h an objective and subjective test of good faith. The
ibjective test requires that the defendant show that he
cted without malice. The objective test requires a show-
g that he did not act in disregard of settled, indisputable

and that, otherwise, he also had reasonable grounds
T his action,

6. The individual’s defenses in conduct cases should
also exist as a defense for the entity itself if and when
entity can be held liable, under any circumstances,
the conduct of its employees. Similarly, if an employee
N be sued in a policy case, the plaintiff should still
ar the burden of proof stated above to overcome the
ference to such a policy demanded by the separation

Powers doctrine. A strong presumption of validity
should always attend true policy.

7. An individual’s qualified good faith immunity in
nduct cases is a defense on the merits that defeats liabil-
for any relief against any defendant, either in equity
law. This is true because the plaintiff’s cause of action
& conduct case involves tort concepts requiring proof
state of mind, duty, proximate cause, and cause in
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fact; and, defendant’s good faith defense is a complete
defense on plaintiff’s prima facie case in these regards,
The objective part of the defense bears on a plaintiff’y
proofs concerning duty, proximate cause, and cause in
fact whereas the subjective test bears on state of mind.

8. The case at hand was pleaded and proved as a
conduct case against all defendants, including the Cityj
of Independence. All defendants, including the City,
pleaded and proved a conduct defense on the merits, alleg-
ing qualified good faith immunity. Assuming that the
Eighth Circuit Court of Appeals was correct in its finding
that the City, as an entity, could be held liable for the
conduct of its high ranking employees, the court correctly
allowed the City to defend on the merits of plaintiff’s
prima facie case in that regard. i

9. If and when local government bodies may fairly
be said to be liable for the conduct of their public office
and employees, failure to allow a defense on the mer
regarding the good faith of such employees would render
a municipality strictly liable. The cost of good faith dep
vations of constitutional rights should not be internalized
to create open-ended liability which would treat the City
treasury as a fund for mutual insurance.
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ARGUMENT
L.

The Significance of Monell in Defining the Considera-
tions Applicable to Decision of the Issues Presented.

|

] ';nmunity From Suit Abrogated

In Monell v. Department of Social Services of the
City of New York, 436 U.S. 658, 663 (1978) this Court
verruled Monroe v. Pape, 365 U.S. 167 (1961) “insofar

it holds that local governments are wholly immune
from suit under Section 1983.”

Monell’s analysis of the legislative history of the Civil
ights Act of 1871 found that Monroe incorrectly equated
at part of the debates expressing fear that “Congress

county and town organizations” with a limitation on “con-
tutional power * * * g impose civil liability on mu-
nicipalities.” Id. at 664-665 (court’s own emphasis). The
Court concluded, therefore, that local governing bodies®
can be held liable when a plaintiff alleges and proves
1at official policy is responsible for a deprivation of
hts protected by the constitution.” Id. at 690.

Thus, under Monell, “municipalities are not liable for
ir acts, even if unconstitutional, but only for their pol-
" (Amici Brief of American Civil Liberties Union,

.. 8. The City of Independence is a constitutional charter city
operating with home rule powers pursuant to

ion 19 of the Missouri Constitution; notwith-
not take issue with the proposition that has
rpade elsewhere that terms such as “local governing bodies”,
! d “municipalities” need not be distinguished for pur-

Ses of analysis of the issues raised herein from counties, school
Sticts, and so forth.
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Since the facts in Monell unquestionably involved “of-
ficial policy as the moving force of the constitutional viola-
tion” and since no question was before the Court involving
“whether local government bodies should be afforded some
form of official immunity,” the Court left difficult line
drawing problems for another day as to “what the ful]
contours of municipal liability under § 1983 may be.”
Id. at 695 and 701.

The Contiuct Case Versus the Policy Case

Monell, on its facts, involves a citywide regulation
that compelled pregnant employees to take unpaid leaves
of absence before such leaves were required for medical
reasons. The acts (or conduct) of New York’s employees
were not challenged—therefore the case “clearly involves
official policy and does not involve respondeat superior.”?
Id. at 701.

The Court carefully stated that a “policy case” such
as Monell arises only when “a policy statement, ordinance,
regulation, or decision officially adopted and promulgated
by that body’s officers” was involved.® Id. at 690.

[

7. Perhaps recognizing the strained, inconsistent and con-
fusing limitations upon the availability of suit against munici
ities under Section 1983 prior to Monell, the Court declined t
opportunity to explore the wisdom of Monroe and other pre-Mon
Supreme Court cases in order to decide whether or not such cas
were correct on their facts when the principles of Monell wer
taken into consideration. These prior cases insofar as they g
cussed municipal liability, could not possibly have involved t
same concepls of official policy and respondeat superior as.
post-Monell cases, For similar reasons, we suggest that plal
tiff’s extensive reliance on earlier opinions of the lower courts
(Pet. Brief at pp. 28-30 and pp. 33-35) misses the monumen_tﬂ
importance of Monell where that case distinguishes, as we 8
see, between a ‘“policy case” and a “conduct case”.

8. One other way, and one other way only, that a “pol
case” can come into existence, under Monell, is through practiC
which were so persistent, widespread, permanent, well settle
deeply imbedded, or traditional as to rise to the level of
“custom or usage with the force of law”. This type of “poic

(Continued on Following Page)
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Thus, Monell requires in all future cases that distinc-
tions be drawn between conduct, or the acts of the public
f icers and employees of a municipality, and policy itself.

Monell repeatedly underscores that “a municipality
nnot be held liable solely because it employs a tort-feasor”
, in other words, a municipality cannot be held liable
der Section 1983 on a respondeat superior theory. Id.
691. When the policy itself is not at issue in a case (or
the policy itself is valid) the unconstitutional conduct of
municipality’s employee cannot be imputed to his em-

er. A cause of action against the employee can, of
“urse, still be stated in what we will term a “conduct case”,

In administrative law, a distinction has long been
wn between rule making, the rule itself, and adjudica-
on.  For conceptual purposes, it is helpful to analyze
fonell’s treatment of the distinction between conduct and
olicy in a similar fashion. Monell implies that there may

ootnote Continued—

se” is not present on the facts of this case. However, we

in passing the importance of deciding, in other cases,
her “custom or usage with the force of law” is involved
re usage. The former is treated with the same deference ag
blic law whereas “usage” (though oceasionally used inter-
angeably with the term “custom”) when it is deemed not to
e the “force of law” has heen viewed as mere conduct or
etition of acts”, Thus, as we shall develop later, mere
ge” may, in some instances, be treated as a “conduct case”.
are Adickes ». S.H, Kress & Co.,, 398 U.S. 144, 167-168
); Nashville, C. & St.L. Railway v. Browning, 310 U.S. 362,
(1940); and, see Reimer v. Bunbury, 30 Mich. 201, 214 (1874)

We do not suggest that this case should have heen brought

501 et seq. The detailed requirements of the
rocedure Act cannot be imported into a con-
Indeed, the federal Administrative Procedure
e to local government bodies.
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be “policy making”, the “policy itself”, and “policy execuy-
v o

In general terms, “policy making” should refer to the
conduct of any officer or employee, regardless of rank,
participating in the local government body’s processes and
practices for adopting, promulgating, formulating, amend-
ing, or repealing a policy.

“Policy itself” should mean the whole or part of any
statement, ordinance, regulation or other policy decision of
general applicability and future effect. “Custom or usage
with force of law” aside, the policies one will most likely
encounter in municipalities are its charter, ordinances, by-
laws, and other policy decisions from any officer or em-
ployee intended for more than ad hoc application on a
particular set of facts.'

“Policy execution” should relate to the conduct of any
officer or employee, regardless of rank, participating in
actions which (applying the policy itself to a particular
person, acting in the absence of policy, or in violation

10. We do not imply that distinctions, on a case by case
basis, will always be readily apparent. For example, in foot-
note 8, our discussion of usage suggests a potentially difficult
situation in distinguishing policy from conduct.

11. This raises questions of whether policy can be made by
persons other than the municipality’s “lawmakers”. A lo
ranking employee’s edicts or acts may conceivably be said t
represent official policy if there has been a delegation of au
tority to make policy (“you decide what disciplinary procedure
to use”) and a low ranking employee officially adopts a po
within the scope of that delegation (a memo sent around his
division or department saying “there shall be no formal or In-
formal hearings prior to disciplinary action in the Street Main-
tenance Division”). But see Restatement, Second, Agency at
p. 2 as discussed in footnote 13, infra.

PPt

On the other hand the official conduct of a municipalities’
highest ranking officers does not become policy merely bés
cause of rank (for example, an incumbent city council r:oul,E
adopt a resolution adjudicating that their opponents in a forth=
coming election were guilty of illegal activities). Id. at 694.



17

of policy) results in an order, sanction, or other final
disposition (whether affirmative, negative, injunctive, or
‘declaratory in form) which allegedly deprived such person
of a constitutional right,!2

The policy case and the conduct case (for either policy
execution or policy making conduct), then, must be viewed
sitting at two different poles. The entity (or its
fficers sued in their official capacity) should be solely
f_able where the policy itself is unconstitutional, but no
wrongful conduct in making or executing the policy is in-
volved. Individual officers and employees (sued in their
individual capacities) should normally'® be solely liable,

wever, a few articles appeared which tended to recognize these
sifications: Chayes, The Role of the Judge In Public Law
ation, 89 Harv. L.Rev. 1281 (1976) ; Developments—Section
83, 90 Harv. L.Rev. 1133, 1227 (1977); and, pa1:ticu1arly, the

. 83 (1977). Likewise, sometimes cases
treated c'{_ifferen_tly if they involved policy, versus conduct,

Or example, in Craig v. Boren, 429 U.S. 190, 204 (1976) the

frence and scope of judicial review instead of in constitutional
However, neither these commentators nor cases had
onell; and, accordingly, they sometimes treated con-

uations may conceivably be encountered where the
18 not solely liable. In certain cases not involving

of governmental officials, Indeed, the
2d Ed. states in its Scope Note at p. 2
il the principles contained therein are not necessarily ap-
blicable to public entities.

(Continued on Following Page)

(UL
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on the other hand, where the policy itself is constitutiona]
but either policy execution or policy making conduct ig
not.’* This simple declaration drawn from Monell (that

Footnote continued—

A variety of statutory provisions not involved in this cage
may expressly provide for entity liability for the conduct of of-
ficers and employees.

In some instances indemnification laws exist which require
municipalities to pay judgments entered against their public
officers. . In sum, our analysis of liability in the conduct case
versus the policy case is tendered not for the purpose of saying
that the individual and the individual alone, will invariably be
liable for his misconduct but for the purpose of distinguishing
between liability rules that should apply in conduct cases versus
policy cases.

14. Because verbalizing liability combinations in this re-
gard is difficult, we feel constrained to footnote a model which
has been helpful to us in keeping the liability combinations sug-
gested by Monell more readily apparent for purposes of analysis:

I (Pure Conduct Case) II
Policy making-unconstitutional = Policy making-unconstitutional
Policy itself-constitutional Policy itself-constitutional
Policy execution-unconstitu- Policy execution-constitutional
tional
111 v
Policy making-constitutional Policy making-constitutional
Policy itself-constitutional Policy itself-constitutional
Policy execution-unconstitu- Policy execution-constitutional
tional
VI
Policy making-unconstitutional  Policy making-constitutional
Policy itself-unconstitutional Policy itself-unconstitutional
Policy execution-unconstitu- Policy execution-unconstitu=
tional tional
VII VIII (Pure Policy Case) i
Policy making-unconstitutional  Policy making-constitutional
Policy itself-unconstitutional Policy itself-unconstitutional

Policy execution-constitutional Policy execution-constitutional

We do not think that it would serve any useful purpose t0
compare each of these models to a previously decided case. _Tliﬁ
opinions in Section 1983 cases do not often discuss the distinc-
tion between policy and conduct—again, they had little occasio
to do so before Monell. We merely suggest that, for conceptual:
purposes, there clearly can be policy making, policy, and policy
execution—with each being quite independent of the other an
capable of examination, standing alone, as lo its constitutionali
Monell is illustrative. There, prior to this Court’s decision
Cleveland Board of Education v. Lafleur, 414 U.S. 632 (1974),

(Continued on Following Page)
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the entity is liable for policy and the individual liable for
~conduct) is of tremendous importance and should serve

as the touchstone for clarifying some of the ambiguities
- present in the law of Section 1983.

The supposed absence of any means under Section
1983 to provide a statutory method of review of unconstitu-
tional local government policies, during the formulative
~area of Section 1983 jurisprudence after Monroe, resulted
in the creation of confusing and difficult doctrines which
allowed suit against public officials in their individual,
“and sometimes in their official, capacities but not against
the local government body. Both the legislative history
d plain meaning of Section 1983 combined with the
ct that the suits were against individuals, purportedly
for their conduct, oftentimes resulted in treatment of cases
- which clearly involved policy, as conduct cases. Fre-
quently, a controversy that was clearly between a private
person and the government was transmuted into a con-
?éroversy between two private persons. By the means of
-“'-i_f'his convenient fiction, the courts were able to exert a
Significant measure of control over cities and to avoid
the intolerable result that literal application of the “non-
person” doetrine would have created if a citizen was
ift%emediless against harsh and illegal policies of his goy-
i‘?ootnote continued—

conduct of New York’s public officers may have been rea-

able and not taken with malice or in the face of settled law
€ making of the policy in question. Likewise, other New

k public officials may have executed the icy i

bolicy itself, however, has to stand on

10ugh policy, unlike conduct, should not b
N a constitutional tort). Taking a simila

its own merits (al-
¢ ireated as a tort,
T view, this Court in
anning Agency
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ernment. In many such cases, the local government body
was a named party but didn’t even bother to raise the
absolute immunity afforded it by Monroe. However, such
cases created confusion when the decisions were forced to
move in variant directions simply because attacks on goy-
ernment policy itself had to be viewed in the context of
conduct of individual officers.

Cases which clearly involved suits against the officer
in his individual capacity to recover damages for the
agent’s tortious misconduct were dealt with easily. Clear
and justifiable immunity defenses were developed in rela-
tion to these conduct cases—even where the defendants
were sued solely in their official capacities. But where a
suit was really against policy itself, and, not an action
for damages but for prospective, declaratory or equitable
relief, some cases granted relief while other cases, bothered
by Monroe, did not. The courts sometimes expressed con-
cern that the suit was not really against the individual, but
against the municipality; and, the courts were understand-
ably troubled, for reasons of public policy and adherence
to precedent, about allowing suit against the government
based upon such a fiction. Where a plaintiff sought retro-
active, monetary relief where a policy itself caused a depri-
vation, the courts understandably balked in many cases
since it had never been the judiciary’s function to stop
government in its tracks by making it “a tort for govern=
ment to govern.” Dalehite v. United States, 346 U.S. 15,
57 (1953) (dissenting opinion). In general terms, after
all, both government and individuals are free to engag
in many activities that result in harm to others so long
as such activities are not tortious. Traditionally, cmesi
could promulgate a wide variety of laws, regulations an 1
policies—not without fear of challenge, but without fear
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of their policy being treated as tortious conduct.!® Basic
.?___olicy decisions of government are inherently non-tortious.

Occasional violence has been done to this principle in
Section 1983 cases where, as here, the courts have treated
onduct as policy. Moreover, great harm is presently
eatened if the pre-Monell fiction of Section 1983 is con-
ued, after Monell, to allow policy cases to be treated as
" nduct cases—to treat governing as a tort,

. Suits involving government policy itself, as opposed
to conduct, traditionally require careful and deferential
consideration of the policy, its legislative history, its arbi-
trariness and capriciousness, its character, the interests
ffected, and a variety of factors not present when a court
asked to review wrongful conduct by isolated acts of gov-
nmental officials. Section 1983 has been interpreted
sainst the “background of tort liability.” Monroe at 187.
owever, now that we have Monell’s distinction between
licy and conduct we must keep firmly in view that tort
cepts always involve conduct and never policy itself.

Henceforth, plaintiffs suing under Section 1983 must
e asked to frame their allegations so that causes of action
fferentiate between the policy case and the conduct case.

ould fraudulently conspire to pass a policy which,
valid on its face, deprived another person of some con-
i Likewise, the execution of valid policy could be
such might be the situation with many police
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II.

A Plaintiff’s Cause of Action Will Invelve Different
Factors in a Policy Case Than in a Conduct Case,

The Conduct Case and the Constitutional Tort

The term “constitutional tort” was apparently coined
in Shapo, Constitutional Tort: Monroe v. Pape and The
Frontiers Beyond, 60 Nw. U. L.Rev. 277, 323-24 (1965):

“It thus appears that what is developing is a kind
of ‘constitutional tort.” It is not quite a private tort,
yet contains tort elements; it is not a ‘constitutional
law, but employs a constitutional test. Because of
this interesting amalgam, serious questions arise about
the measurement of the substantive right. It may
- well be argued that given the broad language of Mon-
roe construing the already broad language of the stat-
ute, every policeman’s tort and every denial of a license
by a state or local board will give rise to an action
under Section 1983. The question may be turned
around by asking whether it would violate the tenth
amendment if Congress passed Monroe and its police-
tort descendants as a statute.”®

16. Shapo went on to note that the statute itself, the c_il‘.'—j
cumstances surrounding its passage, and logic require application
of a standard bearing “an umbilical relation to the. statute”,
which always requires that “the defendant’s conduct be outra-
geous.” “Harking to the legislative history”, Shapo suggested tha_’q_'
this standard would call for “a brutality or arbitrariness which goes.
beyond the garden variety of state tort action.” Compare Bak
v, McCollan, ........ U.S. ..., 61 L.Ed.2d 433 (1979) (Blackmun
concurring); Developments—Section 1983, 90 Harv. L.Rev. 1133,‘-‘
1220; and, Note, Limiting Section 1983 Action in the Wake
Monroe v. Pape, 82 Harv. L.Rev, 1486 (1969). This standard haﬁi‘j
from time to time, been challenged; however, for our purpo’sﬁﬁ‘
here we merely seek to emphasize Shapo’s reference to the legis=
lative history which shows that the statute was primarily intended
to address misconduct differing from tort only because of a.u;IIQ_uej
type of constitutional injury going beyond the types of injurl
recognized in the state’s own tort law. If Shapo was right,
Monell may have extended a statute which was intended to relate
to outrageous conduct, to policy itself.




23

Thus, in conduct cases brought as “constitutional torts”
under Section 1983, a plaintiff’s prima facie case has tradi-
tionally involved allegations and proof pertaining to basis
- of liability (state of mind), duty, proximate cause, cause
‘in fact, and actual damages.” For our purposes here,
we do not seek to fully develop the intricacies of pleading
‘and proof in all “conduct cases”; however, we do suggest

ihat the development of those intracacies by others shows
*‘ a firm requirement of full proof of these elements in
aintiff’s prima facie case—with special emphasis on state
mind. If a plaintiff fails to carry his burden of proof
these regards, he should not have the right to any
ief, legal or equitable, and, he is not the “prevailing
rty” for purposes of awarding attorney fees, Usually
gregious conduct that “shocks the conscience” must be

resent—either requiring a showing of intent, or extremely
culpable negligence, as part of the basis of liability 18

17. “Every person who, under color of (law) * * = subjects,
- OF causes to be subjected, any * * * person * * ¥ ¢ the deprivation
Of any rights * * * ghal] he liable to the party injured in an qe-

nlat law, suit in equity, or other proper proceeding for redress.”

lationship of thig statute to such tort concepts. Nahmod, Civil
hts and Civil Liberties Litigation (1979) at pages 59-131 ad-
ly serves this purpose., See also Prosser, The Law of Torts,
L (1971); and, Nahmod, Section 1983 and the “Background
ort, Liability”, 50 Ind. L.J. 3, T (1974).

018, Cases such as Procunier v, Navarette, 434 U.S. 555 (1978)
d Baker v. McCollan, . . U.S —, 61 L.Ed.2d 433 (1979)

Ve attempted to deal with the E;[destion of negligence in Sec-

N 1983 actions. One reason “that the question whether an
ation of simple negligence is sufficient to state a cause of
1on under Section 1983 is more illusive than it appears at
st blush” may lie in the fact that conduct cases make it
€cessary to establish that the official acted with a degree of
ent, or extremely culpable negligence, in bringing about the
caused the plaintiffs’ injury”, Note, 89 Harv. L.Rev.

953-54 (1976)—whereas the “‘degree of culpability” relevant
bolicy case can be viewed without reference to t
Ving basis of liability. Moreover, since Secti

(Continued on Following Page)
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While a conduct case will require proof of intent op
gross negligence, in a policy case, state of mind as a basig
of liability is largely inapplicable. Instead, a plaintiff’s
cause of action in a policy case will not be drawn from
a background of tort liability but from a background of
a characteristic feature, and one of the cardinal and funda-
mental safeguards, of the American constitutional system:
what has been called horizontal and vertical separation
of powers.

The Policy Case and the Separation of Powers Doctrine

In policy cases deference, federalism and comity are
principles arising from the fear of our forefathers that
the power existing in every branch and level of govern-
ment contained the potential for absolute despotism; and,
that in constituting a government, there must be a distribu-
tion of that power in order to impose checks and balances
upon its public functionaries—judge, legislator, and execu-

Footnote continued— _

Opposing counsel in the case at hand may suggest that basis
of liability or state of mind should not receive such emphasis
reason of the statement in Monroe that “Section 1983 does n
require a specific intent” to deprive a person of a federal rig
However, such a statement was accompanied by the further o
servation that the statute should be ‘“read against the bac
ground of tort liability that makes a man responsible for th
natural consequences of his actions.” Id. at 187. Specific inte
is a phrase most often used in a criminal context where the ma
distinction between specific intent and general intent is the el
ment of bad or evil purpose which is required for the form
U.S. ». Haldeman, 559 F.2d 31, 114 (U.S. App. D.C. 1976). T
intent with which tort liability is concerned is not necessat
a hostile intent, or a desire to do any harm. Rather it iS ¢
intent to bring about a result which will invade the interests
another in a way that the law will not sanction. Out O
of this conversation about motive and intent, a number of cour
have developed a “prima facie tort” doctrine, the classic state=
ment of which is: “‘intentionally to do that which is calcu_lated'-.‘
the ordinary course of events to damage, and which does,
fact, damage another in that person’s property or trade, 18 actio:
able if done without just cause or excuse.” Prosser, The La
Torts, 4th Ed., p. 27 (1971).
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tive alike. It is beyond the permissible scope of this
brief to launch into a scholarly analysis of the scope of
limited judicial review of local government policies that
these principles require. Suffice it to say that the judicial
'power to declare policies void must be exercised with
- restraint, that the policy to be reviewed must be identified
precisely (to avoid decision on abstract, hypothetical, or
moot constitutional questions), that questions of constitu-
tional invalidity must be raised in a plaintiff’s first plead-
‘ings, that the plaintiff must have a direct and personal
interest in the question, that presumptions of validity re-
quire construction where possible in favor of constitutional-
ity, and that attacks on policy which merely argue the
‘wisdom, fairness, justice, or expediency of the policy must
uniformly fail. Courts will not substitute their judgment
that of another level or coordinate branch of govern-
nt. In consequence of the general presumption in favor
the validity of the policies of another level and branch
government and the duty of the courts to resolve all
ubts in favor of their validity, the rule is fixed that
party who alleges the unconstitutionality of a policy
$ a heavy burden in sustaining his claim. Unlike the
rden of proof in conduct cases which has merely required
of by a preponderance of the evidence, the burden
Policy cases requires a plaintiff to show that no rational
1, which might support the policy, exists. Presump-
ns of validity require proof showing unconstitutionality
’ond a reasonable doubt. Certainly, the availability
scope of judicial review will vary depending upon
h€ facts and circumstances of each case. The principle
1ains the same; and, as pertains to non-statutory review
Inder principles embodied in the constitution (as opposed
rocedures mandated by statutes for review of agency
lons) this presumption of validity attends judicial,
slative, and executive policies. Pacific States Box and
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Basket Co. v. White, 296 U.S. 176, 185 (1935) ; United States
v. Chemical Foundation, 272 U.S. 1, 14-15 (1926).

It Is Not a Tort for Government to Govern

Tort concepts drawn from application to private per-
sons do not, in many respects, adequately indicate how
tort responsibilities of governmental agencies should be
allocated—let alone how checks and balances upon separate
branches and levels of government should operate. Publie
entities typically engage in a wide spectrum of activities
through their policies which have no obvious private
counterparts. Many governmental functions involve in-
herent exposure to potentially injurious consequences far
in excess of the risks normally encountered in the private
sector. Indeed, many of the most typical and routine
duties of governmental entities (including the functions
embraced by legitimate, cost-free, public takings of liberty
and property at the expense of private interests) require
the making of policy determinations which invariably in-
volve some injury to individuals. If injury is traceable solelyj
to a policy itself and not misconduct, then government
should be given “cost free” notice and opportunity to
change that policy, if it is unconstitutional. Government
hardly could go on if, to some extent, values incident to
property and liberty could not be diminished somewhat
without paying for every such change in the general laW'—-'-’l_
through damages for tortious conduct or compensation for
inverse condemnation.? 1

7
f

i

19. In Fred F. French Investing Co., Inec. v. City of New
York, 39 N.Y.2d 587, 385 N.Y.S.2d 5, 350 N.E.9d 381 (1976)
the Court held that there could be no action in inverse condeljﬂn%‘-“;
tion for governmental regulations but that the remedy for pl_‘l‘.’f’-t;é-ﬁ
interests must be to have the regulation declared invalid ag
an unreasonable exercise of power. An ordinance would
considered unreasonable where it (A) ‘“encroaches on the ex-
ercise of private property rights without substantial relation 0

(Continued on Following Page)
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A Plaintiff Must Bear One Burden of Proof or the Other

The danger of Section 1983, under decisions prior to
nell, was that, in some cases, the plaintiff's burden of
roof was made more difficult in a conduct case because
licy case elements were Imported; while in other cases
relief was made more readily available in a policy case
reason of the importation of tort concepts. If a local
vernment body is now both capable of being sued and
le in a conduct case (as the majority below held)

an individual.

We have seen that in policy cases, where conduct
not involved, the plaintiff has the burden of proof con-
ning such “objective” and “subjective” factors as legisla-
e intent and rational basis In a conduct case, the

5t of whether he acted without malice. The objective
st requires that he prove that he did not act in disregard
settled, indisputable law and that, otherwise, he also
- reasonable grounds for his conduet. Wood v. Strick-

lggitimate governmental purpose,” (B) bears no reasonable re-
10n to the ends sought to be achieved, or (C) “renders the prop-
. unsuitable for any reasonable income productive or other
i and thus destroys its economic
ue, or all but a bare residue of its value.” Many governmental
Cles have been declared invalid using similar calculus; how-

SHEof property and liberty rights—thereby also refusing
a right to retroactive, compensatory relief.

. We would hasten to add that a plaintiff seeking to challenge
Olicy decisions is not forced to await completion of the injury
M Occurrence of actual damages (as the express language of
tion 1983 might seemingly require). Instead, mere threatened
HUrY can provide sufficient standing to challenge an unconstitu-
Onal policy. U.S. ». Students Challenging Regulatory Agency
Ocedures, 412 U.S. 669 (1973).
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land, 420 U.S. 308 (1975); Scheuer v. Rhodes, 416 U.S.
232 (1974).2°

111.

The Qualified Immunity Available to Local Officials
in Their Official Capacities Under Scheuer v. Rhodes
and in Their Individual Capacities Under Wood v,
Strickland Should Also Exist As a Defense for the
Entity Itself if the Entity Can Be Held Liable, Under
Any Circumstances, for the Conduct of Such Officials.

Qualified good faith immunity in conduct cases is a
defense on the merits that should defeat liability for any
relief, either in equity or law.*

We have seen that the plaintiff’s prima facie cause
of action in a conduct case involves allegations and proof
pertaining to the basis of liability (state of mind), duty,
proximate cause, and cause in fact. The good faith defense

20. Absolute immunities, whether legislative, judicial or
prosecutorial render certain classes of defendants absolutely im=
mune and hence not proper defendants (or amenable to suit) for
damages caused by their conduct. Although the district court
recognized the possibility that such absolute immunities may be
present in the case at hand (Pet. App. A68) they are not involved
in the Questions Presented.

91. We realize that there have been pronouncements, which
could be read to the contrary, prior to Monell. We respectfully
suggest that the logic of Moneil requires that the qualified g0
faith immunity defense should properly be viewed as a defel
on the merits and not a defense which defeats merely a porti
of the relief requested (which comes along after plaintiff b
prevailed on the merits). Likewise, this qualified immunity d
fense does not have the attributes of an absolute immunity
fense which could serve to defeat a Section 1983 action at
outset. Perhaps for these reasons various commentators
been uncomfortable with the term “qualified immunity”.
add that there is no true immunity defense which allows the co
tinuation of an unconstitutional policy. (Various formal tes
but also practical determinations as to the relative accessibility
evidence, convenience, desire to place handicaps against a
favored, but permitted defense, and so on would indicate whet ‘
it should be an affirmative defense on the merits.)
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~ in a Section 1983 conduct case, when analyzed in its objec-

tive and subjective parts, is a complete defense on the
:,ﬁnerits of such a prima facie case. It disproves the merits
- of plaintiff’s case since the objective part of the defense
relates to duty, proximate cause, and cause in fact and
the subjective part of the defense relates to state of mind.

Thus, exhaustive analysis of the legislative history
of 1983, the common law and policy considerations should
not be hecessary merely to determine whether a plaintiff
has pleaded and proved the elements of his prima facie
case. And, if a conduct case is properly pleaded, we should
Jiook to see whether plaintiff carried his burden of proof

as to all defendants, not merely those who were sued
in their individual capacities.

In this case, the Eighth Circuit, as we shall see, noted
that the conduct of the City’s highest ranking employees

uld “fairly be said to represent official policy” (Pet,
App. A3). We need not quibble at this juncture with
this conclusion of law; however, it does suggest a rather

portant point: namely, if the entity, under any theory,
can be held liable for the conduct of

gardless of their rank, the Court cannot
either elements of plaintiff’

its employees, re-
summarily jettison
s prima facie case or elements

Without excep-
n, the decisions since Monell have tacitly recognized

fact. Bertot ». School District No. 1, Slip Opinion
76-1169 (vacated pending rehearing en banc); Sala
County of Suffolk, 604 F.2d 207 (2nd Cir, 1979); Oh-
“and v. City of Montpelier, 467 F.Supp. 324 (D.C. Ver.,
1979); Leite ». City of Providence, 463 F.Supp. 585 (E.D.
L 1978); and, Shuman o City of Philadelphia, 470
F-Supp. 449 (E.D. Pa. 1979).
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Plaintiff’s case on deprivation of liberty, as allegeq
and proved, related to conduct which occurred on and im-
mediately before April 18, 1972. He complained of an audit
and an investigation of the police department which pre-
ceded the police chief’s discharge. He complained of an ad-
judication by by the Council that the grand jury should re.
view the 27 voluminous investigation reports upturned by ]
the audit. He complained that the City Manager should
have based his discharge upon reasons other than the fact
that plaintiff was “terminated under the provisions of Sec-
tion 3.3 (1) of the City Charter” and that he was denied an
appeal of the discharge, although he twice requested such
an appeal—first, three days before his discharge and sec-
ond, approximately a week thereafter. (App. 18, 26-27),
Most of all, he complained of a lame duck City Councilman
defamatory statement made in the waning moments of
that Councilman’s last Counecil meeting,??

22. Opposing counsel would not contend that the defend nj{
City, as an entity, could be sued for the conduct of its munic
court judges (clearly high ranking officials). Nor, would t
argue that, although the absolute immunity of the judge fr ]
suit would protect the judge as an individual, the City (or th
judge sued in his official capacity) could be sued without reg
to an absolute immunity defense, By the same token, if
addition to the judge’s conduct, unconstitutional official po
caused that conduct or combined with the unconstitutional cc

duct, then the City could be liable for its policy but not for
conduct of the judge.

A. similar analogy is suggested by Lake Country Estates
Tahoe Regional Planning Authority, . U.S. ... 58 [Hd
401 (1979). If Roberts would have, as a legislator, enjoyed &
solute immunity for his defamatory statement about another pub
figure by a mere trick of pleading can plaintiff sue the ent:
instead of Roberts and avoid the defense? This cannot be
law. Plaintiff must point to some policy that caused the d

ference with members of the administrative service,
plaintiff. (See Section 2.11, Statutory Provisions Involved, suprs

The obvious First Amendment overtones to this cd
will merely be noted so as not to make resolution of this

(Continued on Following Page)
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In short, plaintiff’s complaint all
dants’ conduct “purposefully subjected plaintiff, a citizen
of the United States, to deprivation of rights, priv-
i%il'eges and immunities secured to him by the Constitution
and laws of the United States” (App. at 9). These allega-
ﬁons were made against al] defendants, both the individual
:d_efendants sued in their officia] capacity and the City

self and were denied by all defendants, Plaintiff’s proofs

'?.:gelated to this alleged misconduct and defenses by all
defendants related to this alleged misconduct.

eged that defen-

I Policy, as opposed to conduct, wag

discovered by the
plaintiff only after the Eighth Circuit’

§ original opinion

y. This case involved as its
importance” (Pet, App. A31-32) a statement made
egislator in a regular session of a Council meeting; and
€ concern ahout the public’s right

to know about the true
ehind the tppearance of stigma connected with plaintiff’s
arge. Thus, principles of freedom of expression, of free
- oben debate, of the Speech and Debate clause, and of fair
ent and criticigsm surface which Dose issues as to whether the
Onale of New York Times v, Sullivan, 37¢ U.S. 254 (1964)
~duires that the right of public figures to a name clearing hear-
& substantially curtailed. TFor our burposes, we merely
188est that defendants’ attorneys and defendants themselves could
ave (ang did, App. 22-23) view this case in the context of
W York Times (which had already been decided )—anqg not of
“YOth (which was yet 1o be decided).

). Compare Adams v. Walker,
F.2d 1003, 1009 (7th Cir. 1974) (Stevens concurring),
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Monell at 706. We would
ght to control, without
been exercised, but at
learing hearings.

tation of policies promulgated”.
have looked not at the mere ri
any control or direction having
any policy that actually spoke to name ¢

Id. at 694.

Moreover, had this been a policy case and not a conduct

case, supplemental tindings of fact would have been re-
quired from time to time in the litigation as SUCCESSOL
defendants were substituted to prove that the successor
defendants would continue the unconstitutional policies
of their predecessors. Spomer U. Littleton, 414 US. 514
(1974) ; and, Mayor of Philadelphia v. Educational Equality
League, 415 U.S. 605 (1974). In contrast, this conduet
case, as a Section 1983 damage action, would not be gov-
erned by this requirement since it is retrospective and
directed at the 1972 conduct of the defendants’ predeces-

sors, particularly Paul Roberts.

IV

The Legislative History of Section 1983, Common Law.
and Policy Considerations Support Allowing Loca
Government Bodies a Qualified Good Faith Immunity

in Conduct Cases.
After extensive discussion of the legislative history '
policy considerations, this court B

existence of good faith as a defer
pro

common law, and

already recognized the
on the merits. Modern rules of evidence and civil

dure suggest how such a defense must be raised and 10
dicate what evidence will be received thereunder. .

We turn to why such legislative history, commOR law
ations continue to support the existen

and policy ‘consider
d faith in conduct cases.

of the defense of goo
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" Legislative History of Section 1983 Revisited

In Monell, this Court carefully reviewed the legislative
history of Section 1983 as it pertained to distinctions that
must be drawn between the policy case and the conduct
case. This Court’s discussion of the legislative history
as it related to Monell’s holdings on respondeat superior
- are particularly instructive as are the frequent references
~ to the concepts of “duty” and “obligations” running thru
debates on the Sherman Amendment. The Court, citing
W. Prosser, Law of Torts, Sec. 69, at 569 (4th Ed. 1971),
rejected liability where a city is “blameless”—even if
the city as employer had the right to control the actions
- of a tort-feasor but did not actually exercise such control.
Monell, at footnote 58, citing Rizzo v. Goode, 423 U.S.
1362, 370-371 (1976). Such a conclusion was not merely
drawn from the legislative history of Section 1983 but
also from the language of the statute itself:

‘% * * the fact that Congress did specifically pro-
vide that A’s tort became B’s liability if B ‘caused’
A to subject another to a tort suggests that Congress
did not intend Section 1983 liability to attach where
such causation was absent.”

- Monell’s review of the legislative history of Section
5983 does not suggest that tort concepts are to be applied
ferently between entity defendants and individual de-
ndants. The legislative history, and the statute itself,
do not suggest that, merely because a defendant is an
“:'ntity, he should be handicapped by a prohibition of any
efense on the merits of a plaintiff’s prima facie case.

such unlimited liability in the face of broad and changing
,Onstitutional doctrine. In Monroe, Mr. Justice Frank-
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“[R]espect for the principles which the Court hag
long regarded as critical to the most effective function.
ing of our federalism should avoid extension of a stat-
ute . . . into applications which invite conflict with
the administration of local policies. Such an extension
makes the extreme limits of federal constitutions]
power a law to regulate the quotidian business of
every traffic policeman, or investigator, every clerk
in every municipal licensing bureau in this country,
The text of the statute, reinforced by its history, pre-

cludes such a reading.” |

3656 U.S. 167, 241-42 (1961) (Frankfurter, J., concurring
in part and dissenting in part).

The Common Law

As early as 1798, even though the idea of a munici-
pality as a corporate entity was still a nebulous affair,
the absolute immunity of the state was extended to cities.
Russell v. Men of Devon, 2 Term Rep. 667, 100 Eng. Rep.
359 (1798). By 1871 the notorious governmental /proprie-
tary distinction had modified the rule of absolute immu-
nity—an unworkable distinction that caused much confu-
sion and left the law in a tangle of disagreement. Study-
ing common law rules as they existed in 1871 pertaining

sary in some form but that the “rules which courts ha
sought to establish in solving this problem are as logic
as those governing French irregular verbs,” Weeks
City of Newark, 162 A.2d 314, affirmed 168 A.2d 11 (1961

Clearly the immunity of cities in 1871 was qualified <
just how it was qualified is an exceedingly difficu—,I
question to answer. It is, in fact, a question that does
not need answering. All forms of immunities (as opposed



35

For example, by 1896 abs

olute Immunity as “a crea-
of the common law”

existed for executives, Spald-

d in Barr p. Matteo, 360 U.S.
4 (1959). However, in Scheuer v, Rhodes, 416 U.S.

2 (1974), the court refused to accept the firmly estab-

burposes under Section 1983
create a qualified good faith immunity,

Cases such ag Tenney v, Brandhove, 341 U S, 367,
(1951) and Scheuer, Supra, require merely that Section
983 be read in harmony with general principles of tort
NMunities and defenses; they do not require that thoge
unities and defenges

be applied in their pure form,
common law itself is not pure in form,

Y, in itg corporate capacity” liable for simple negligence

the performance of duties imposed upon it by the legis-

e City of Freeport v, Isbel, 83 1l1. 440 (1877); and,
0ldge p, Brookline, 114 Mass, 592 (1874).

There are many legitimate questions ang problems
WAich arise when government is afforded absolute im-
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munity. The fiction of suits against the individual results
which, as we have seen, creates confusion, and, therefore,
inequities in variable application of immunity rules in
one case versus another. Abrogation of all immunity,
qualified and absolute, would result in more than mere
confusion. There are manifestly many legitimate reasons
and problems which would arise if local government
bodies were held to be without immunity. These proh-
lems are the same problems that concerned the courts
one hundred years ago and should concern this Court
today: Is there to be any such thing as a financial limit
upon recoveries against the government, either as to any
one claim, or as to multiple claims arising out of any
one incident? What can be done about protecting the
public against nuisance suits? Is mutual insurance ad-
visable to compensate, out of the city treasury, all consti-
tutional torts? These, and innumerable other questions,
have always been dealt with both by court and legislat
alike; and cannot be ignored in the case at hand. It
is not a tort to govern; however, if governing is to be
treated as a tort, government should not be held strict
liable. See Van Alstyne, Governmental Tort Liabilit
A Public Policy Prospectus, 10 UCLA L.Rev. 463 (1963
Kennedy and Lynch, Some Problems of a Sovereign With:
out Immunity, 36 So. Cal. L.Rev. 161 (1963).

One final point on the common law. The court i
Scheuer, at pages 239 and 240 recognized that the con
of the immunity of government officers from personat
liability springs from the same root considerations t
generated the doctrine of sovereign immunity—that
common law soon recognized the necessity of permit
officials to perform their official functions free from th
threat of suits for personal liability:
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“This official immunity apparently rested, in its gen-
esis, on two mutually dependent rationales: * ( 1) the
injustice, particularly in the absence of bad faith, of
subjecting to liability an officer who is required, by
the legal obligations of his position, to exercise discre-
tion; (2) the danger that the threat of such liability
would deter his willingness to execute his office with

the decisiveness and the judgment required by the
public good.”

The Court drew these rationales (and acknowledged in
a footnote(*) that it did so) from Jaffe, Suits Against
‘Governments and Officers: Damage Actions, 77 Harv. L.
Rev. 209, 213, 223-224 (1963).

Since this pronouncement in Scheuer, the courts have
disagreed as to the applicability of both of these rationales
en speaking to immunity of the entity. Jaffe himself,
author of these rationales saw no such distinction and
elt that they were both pertinent as to immunity of the
ividual and immunity of the govenrment. Jaffe’s logic
ted these rationales as “coterminus” (at. p. 213) as they
ted to governmental and individual immunity.

We respectfully suggest that so much of the absolute
Unicipal immunity as is left from the common law, as

entified in Scheuer, should be applied in the case at
and,

*olicy Considerations

- For reasons which are not altogether apparent to this
titer, local government has been singled out for special

tment as to immunity. Absent consent, the federal
€rnment continues to have sovereign immunity and
a__te government continues to have Eleventh Amendment
Munity, Under plaintiff’s theory, even our employees
Would have some form of official immunity—but if a plain-
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tiff sues the City instead of such official, all vestigeg
of immunity are to disappear. Perhaps this special treat-
ment is due to the fact “that the City, in its corporate
capacity” is viewed differently than the City in its govern-
mental capacity. At common law a municipality was re-
garded as a private corporation, when acting in its proprie-
tary capacity, as related to its liability in tort, McQuillin,
the Law of Municipal Corporations, Chapter 53. But the
Fourteenth Amendment is applicable to state action, not
action by a private corporation. Local government is liable
for state action under Section 1983 but does not enjoy
the protection of the states afforded by the Eleventh
Amendment. To also hold that our employees have a
qualified immunity in conduct cases, but that we do not,
is to start losing our immunity protection from the other
direction as well. It is to deny us even a defense on the
merits. X

Any statement that recognizing a good faith defens
for municipalities would deter impetus to change uncor
stitutional policies ascribes more weight to the importa
of compensatory relief in this regard than either the sta
utory construction of Section 1983 or reason support. Com-
pensatory relief in isloated cases would create a double
for government—in paying for past good faith conduct
also in paying for a change in policy. If a plaintiff cannt
recover damage awards against either the individual
the entity where good faith is involved, then good f
decision making would not be deterred. On the of.
hand, if a plaintiff may recover against an entity for @
conduct (whether done in good faith or bad) then d
decision making will be deterred. A public official
think twice before acting along a course other than
tried and true. '
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Better that funds should be left for the making of
- good faith policies than to pay for isolated, non-continuing,
good faith deprivations through open-ended city liability.

The policy considerations underlying immunity include
realization that the responsibilities of government require
 that public officials be allowed to engage in conduct which
- might be tortious if done by private parties. Damage
awards are an ill conceived proposition to supplement the
traditional remedy for attacking governmental policy
(through scope of limited review under the separation
of powers doctrine). Allowing the entity a good faith
defense from surprise liability and damages would not

iges to generally applicable policy (and recovering his
ts and attorney’s fees if successful). Such challenges
- with the desegregation cases alluded to in Monell at
tnote 2) carry with them the potential for systematic
ief against the policy itself instead of isolated, piece-
eal damage awards. Such suits allow vindication of pub-
1Ic, versus private, interests.

Yet, a citizen is not without a remedy to protect pri-
Vate interests as well. He will continue to have incentive
ue if he has reason to believe that policy was executed
made in bad faith. He would have reason to put publie

cials expressly on notice that they should change their
nduct. He has the opportunity to apprise public officials
ettled law (thereby removing the ability of those public
Is to argue that they did not know of plaintiff’s
stitutional rights under the objective part of the Wood
Giving local government bodies a qualified good
Immunity will not likely result in fewer Section

83 cases being filed; but, it may encourage out of court
tlement of disputes.
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Indeed, failure to grant qualified good faith immunity
to the entity would serve little purpose other than extend.
ing an open invitation to possible plaintiffs to bypass suit
against the individual himself (whose act caused the injury
and who was intended to be the defendant in abuse of
power cases). Why would a plaintiff risk suit agai‘nsﬁ;
the individual and the problems that a good faith defensg_g-"
could pose when he could merely sue the entity and avoiéi
the inconvenience? :

Opposing counsel is undoubtedly aware of the spectre
posed by their theories: of municipal liability that would
pave the way for federal courts to control major policy
and budgetary decisions of local government, of vexatious
litigation that would cause decision makers to set avoidance
of municipal liability above what might otherwise be i
the best interests of the public, and of overwhelming mon
judgments against a city that could literally cause certa:
government functions in large cities to cease and cau
small governments to suffer total bankruptcy. No “spec
immunity defense” predicated upon saving local govern-
ment bodies from total bankruptey will suffice.

V. ;._
Retroactive, Monetary Relief May Be Available to
Plaintiffs in Conduct Cases When They Are the Pr
vailing Party; However, Presumptions of Vali
Springing From the Separation of Powers Doctrine
Render the Question of Retroactive, Monetary Reli
in Policy Cases Subject to Resolution of Differer
Issues Involving Whether or Not the Policy Was Void:
able or Void Ab Initio.

A plaintiff who has carried his prima facie cause
action against an individual or governmental defendan
a conduct case may, in accordance with the principles ¢
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Carey v. Piphus, 435 U.S. 247 (1978) receive appropriate
relief, including retroactive monetary relief. Although
T‘Section 1983 on its face says nothing about remedies, two
kinds of actual damages are clearly available: First,
- gpecial damages consisting of medical expenses, lost income
- and the like, which are proximately caused by a defendant’s
- conduct; and, second, general damages consisting of pain,
suffering, humiliation, embarrassment, emotional distress,
and damage to reputation. Punitive damages may be
‘awarded—as can equitable relief, unless there is an ade-
quate remedy at law. Id. at 257. As the Second Circuit
has stated, “there is no logical reason why general prin-
jé‘:,‘jples of damages should not apply to a civil rights action.”
Zarcone v. Perry, 572 F.2d 52,55 (2nd Cir. 1978).

tutional conduct, some continuing policy may also be
constitutional. Conceivably in such a case the individual
endant could successfully carry his burden of proving
d faith Immunity; however, such good faith immunity
the conduct case may not be totally applicable in a
olicy case against the entity. Lake Country Estates, supra,
h. 29. Since no policy is challenged in the case at hand
need not fully explore the complexities of joint and
veral liability between conduct case and policy case
» We again point out that it is always
s burden to properly draft his complaint in
ashion to put the court on notice as to whether
enging the constitutionality of a policy or of
est the court be led to believe that it may re-

€W policy itself as if it were a constitutional tort),

Because we suggest that we are not dealing with a
HCY case (such as on Monell’s facts) the problem of
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retroactively when a policy is held void ab initio is dis-
cussed in the footnote.*

We note in passing that the problem of retroactivity
in a policy case is not totally dissimilar to the considera-
tions of whether good faith immunity is available. Cox v,
Cook, 420 U.S. 734, 736 (1975) (per curiam); Los Angeles
Dept. of Water & Power v. Manhart, 435 U.S. 702 (1978);
and, compare Sala, supra.

23. There are three questions involving retroactivity which
bear comment. The first is whether the Supreme Court’s ruling
in Board of Regents v. Roth, 408 U.S. 564 (1972) somehow had
retroactive application upon defendants’ conduet in failing fo
affirmatively offer plaintiff a name clearing hearing. This is
simply the good faith issue and is easily answered in defendants’
favor by applying the teachings of Wood and Scheuer.

The second question is whether Monell itself should be giv
retroactive application as has been done in cases such as Aie
v, City of Wilmington, 470 F.Supp. 414 (D.C. Del. 1979).
this issue we read the majority’s holding in Monell that “munic
ipalities can insert no reliance claim which can support an ab:
solute immunity” as indicative of the fact that the Suprem
Court had no intention of making Monell operate prospectively
as was done, for example, by the Missouri Supreme Court
it abrogated absolute immunity in Jones ». State Highway Co
mission, 557 S.W.2d 225 (Mo. 1977).

The third question involving retroactivity is not presented
in this case (a point which again underscores that this is no
policy case) but is present in Monell. This is the issue of whet
an ultimate ruling of unconstitutionality as to a policy rend:
that policy void ab initio, or merely voidable. In other W
in Monell, there was a policy of general application and continu
effect compelling pregnant employees to take unpaid leaves
absence before such leaves were required for medical reaso
The effect of judicial rulings declaring existing policies un
stitutional raises difficult questions which clearly show that
principle of absolute retroactive invalidity is justified. Retroact!
monetary relief is, of course, allowed in some cases (altho
the federal context such relief is normally specifically directe 1
Congress, as in Title VII cases allowing back pay for a perio
two years). The plaintiffs in Monell (see ACLU brief pp. &
may argue these Sunburst issues based on cases such as Chev?
Oil Co. v. Huson, 404 U.S. 97, 106 (1971); Daniel v. Louis
420 U.S. 31 (1975); and, Lee v. Missouri, 58 L.Ed.2d 736 (1!
Law Review articles such as Rogers, Perspectives on Prospé
Overruling, 36 UMKC Law Rev. 35 (1968); and, Mishkin,
Supreme Court, 1964 Term Forward: The High Court,
Great Writ, and The Due Process of Time and Law, 79
L.Rev. 56 (1965) should also be consulted.
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VI.

Denying Equitable and Declaratory Relief and Deny-
ing Attorneys Fees to Plaintiff Was Within the Sound
Discretion of the Court of Appeals and District Court.

~ Defense on the Merits, a Bar to Any Relief

Assuming for the moment that the threshold question
of whether the plaintiff has been deprived of a right se-
cured by the constitution is met (whether a deprivation
of liberty without due process did occur), we are left
with the undeniable fact that no pattern of injuries existed;
‘no official policy in the sense of any officially adopted
or promulgated regulation, rule or decision of general appli-
cation and future effect existed; and, nothing, after plain-
iff’s discharge, continued to have prospective application.
Nothing has been placed before this Court or brought
its attention in the section of plaintiff’s brief pertaining
Statutory Provisions Involved so that we can see the
Aanguage, breadth and scope of any challenged policy,

Had plaintiff’s cause of action resulted in a declaration
that the City’s Charter or some other officially adopted

icy was unconstitutional in some respect we would have
ifferent case, Here, no such policy is involved. In-
ad, we are dealing with allegations and proofs about
defamatory statement by a high ranking official—which
onduct was automatically imputed to the City itself when
e Court of Appeals found that such “conduct amounted
fficial policy” (Pet. App. A4).

We have suggested that in a conduct case the quali-
=4 good faith immunity defense is a defense on the merits.
this is true, defendants’ unchallenged success in showing
th the objective and subjective parts of its good faith
Unity is a complete defense on the elements of plain-

S Prima facie case involving state of mind, duty, proxi-
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mate cause, and cause in fact. A bifurcated approach
which suggests that a plaintiff can prevail on the meritg
for equitable purposes but not for retroactive, monetary
relief should be rejected.

Back Pay As Measure of Damages

The petitioners in Monell rejected treating back pay as
equitable, when they conceded, in oral argument,'that the
distinctions between law and equity have long since been
abandoned.

In the case at hand, plaintiff has not treated back pay:-‘
as a part of any request for a hearing (the denial of whi h
is pointed to as the constitutional tort); and, the Cou
of Appeals readily acknowledged that plaintiff was di
charged “for reasons which apparently did not relate
Owen’s honesty or integrity” (Pet. App. A37). At tri
plaintiff expressly abandoned his request for reinstateme
(Tr 69-70). In short, back pay in this case (if a disti
tion between law and equity can be drawn) is more cle
a measure of damages than an element of equitable re
It falls on the wrong side of the legal/equitable li1
for plaintiff’s purposes. That back pay is a remedy .
law in this case is buttressed by the fact that the Coi
of Appeals left it to the discretion of the District Cou
whether to supplement this measure of damages by recel
of additional evidence “bearing upon Owen’s likely @
ings to retirement in the absence of his being depri
of his good name” (Pet. App. A38).

The Court’s Discretion

It was well within the discretion of the lower €@
to deny equitable relief and declaratory judgment
plaintiff established no legitimate claim of entitlem
back pay. Compare Garcia v. Daniel, 490 F.2d 290,
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(7th Cir. 1973); Hostrop v. Board of Junior College Dis-
trict No. 515, 523 F.2d 569, 579 (7th Cir. 1975); Sullivan
v. Meade Independent School District No. 101, 530 F.2d

799, 808 (8th Cir. 1976); Public Affairs Associates, Ine.
v. Rickover, 369 U.S. 111, 112 (1962).

The discretion of the Court of Appeals exercised in
this case in refusing equitable and declaratory relief is
consistent with prior decisions of this court—even decisions
where a strong presumption in favor of an award of baclk
pay, as a clear statutory right, is involved. For example,
in Title VII cases, the presumption of Albemarle Paper
Co. v. Moody, 422 U.S. 405 (1975) in favor of back pay

awards can, in the discretion of the lower courts, be over-

jt.t_orneys Fees

Of course, since plaintiff is not the prevailing party,
since the Court of Appeals may have felt, again in
discretion, that special circumstances precluded an
ard of attorneys fees, it was justified in refusing such
award. Newman v. Piggy Park Enterprises, 390 U.S.
(1968) ; and, Hutto v. Finney, 437 U.S. 678 (1978).

and

VII.

_aintiff Has Failed to Satisfy the Threshold Requir-
ent in This Section 1983 Action of Showing That He

Been Deprived of Liberty Without Procedura] Due
rocess,

The trial court determined that there was no causal
E other substantial connection between plaintiff’s dis-

ge by the City Manager and the statements of Roberts
it the Council meeting.  Citing, Paul v. Davis, 424 U.S,




. tiff had no claim cognizable under Section 1983 (Pet. App, |
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693 (1976), Judge Van Oosterhout in his dissenting opinion
(Pet. App. A41-A45) felt that such a determination wag
supported by substantial evidence and not clearly errone-
ous: that no violation of plaintiff’s liberty rights in con-
nection with his discharge was established by plaintiff,
The district court’s findings on whether the plaintiff hag
been deprived of a right “secured by the Constitution and
laws” remain as an additional reason for finding that plain-

A56-57, A63, A67, and A78).

We do not know what moved the majority below
to make the critical ruling that a name clearing hearing
should be given when a discharge is connected with defa-
mation “in the eyes of the public”. Perhaps they thought
that the public had a right to know the truth or falsity
of the Roberts charges—involving, as the charges did, an
important local issue concerning two of the most public
figures a city has, a police chief and a councilman. Ho
ever, it is the First Amendment, not the Fourteenth whi
performs the office of keeping the channels of public de
open. In the First Amendment context, if the Robe
defamation was used in a context in which important
public figures of divergent political views routinely u
uncomplimentary language about one another—a conte
in which First Amendment interests override a state inte:
est in enforcing its own law of defamation—it woul
“most anomalous to conclude that the subject of the robu
comment has been deprived of an interest which is at on
protected by the Fourteenth Amendment but which
First Amendment prohibits the state and its political sub
visions from protecting”. Adams, supra, fn. 22. Ind‘
the debates on the Sherman Amendment show that
is precisely this lack of power to act that limits a munici !
ities’ Section 1983 liability.



47

CONCLUSION

Treating the Supreme Court’s prior vacating order
in this case (Pet. App. at A79) as a decision on the merits,
j,s‘.:ee Board of Trustees of Keene State College v. Sweeney,
B US. ..., 58 LEd24 216 (1978) (Stevens, J., dissent-
ff-g), the Court of Appeals in light of Monell properly
recognized the existence of the availability of a qualified
good faith immunity defense to the City of Independence
__ the merits of plaintiff’s prima facie case,

Respectfully submitted,

Rricuarp G. CARLISLE
103 North Main
Independence, Missouri 64050

Attorney for Respondents
JAMES S. COTTINGHANM

City Counselor
THoMAS D. CocHRAN
First Assistant City Counselor
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