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M. Justice Brex~an delivered the opinion of the Court,

Monell v. New York City e pl. of Sovial Services, 436 U, S,
858 (1978). overruled Monroe v. Pape, 365 U. 5. 167 (1961),
insofar as Monroe held that loecal governments were not
among the “persons” to whom 42 U. 8. C. § 1983 applies and
were therefore wholly immune from suit under the statute.’
Monell reserved decision, however, on the question whether
local governments, although not entitled to an absolute im-
munity, should be afforded some form of official immunity
in § 1983 suits. 436 U, S, at 701 In this action brought
by petitioner in the District Court for the Western [ ni=striet
of Missouri, the Court of Appeals for the Eighth ( treult held
that respondent eity of Independence, Mo, “is entitled to
qualified immunity from liability” based on the good faith
of its officials: “We extend the limited immunity the distriet
eourt applied to the individual defendants to cover the City

1 Title 42 17 8 C. B 1983 provides:

“Every person whio, under eolor of any statute, ondinanee, gulation,
eusiom. or usage, of any State or Territory, subjects, or eanses to be
mibjected, any eitizen of the U e States or other person within b

jurisliction thereof to the deprivation of any rights, privileges, or unmu-

nitiess seeured by the Constitution and laws, shall be liable to the party

|I|||!I'll| m an action ot law =uit 1n copuity, or other [T [arisAITE DOE

reidress,




TE=-17T70—0PINTON
3 OWEN v. CITY OF INDEPENDENCE

as well, because its officials acted in good faith and without

malice.” 580 F. 2d 335, 337-338 (CAS 1978). We granted
eertiorari, — U. 8. — (1979). We reverse,
I

The events giving rise to thiz suit are detailed in the Dis-
trict Court’s findings of fact, 421 F. Supp. 1110 (WD Mo.
1976). On February 20, 1967, Robert L. Broueek, then City
Manager of respondent eity of Independence, Mo., appointed
prtitimwt' George 1. Owen to an indefinite term as Chief of
Police: In 1972, Owen and a new City Manager, Lyvle W,
Alberg, engaged in a dispute over petitioner’s administration
of the police department’s property room. In March of that
year, a handgun, which the records of the Department’s prop-
erty room stated had been destroyed, turned up mn Kansas
City in the possession of a felon. This discovery prompted
Alberg to initiate an investigation of the management of the
property room. Although the probe was initially directed by
petitioner, Alberg soon transferred responsibility for the in-
vestigation to the City’s Department of Law, instructing the
City Counselor to supervise its conduct and to inform him
directly of its findings

Sometime in early April 1972, Alberg received a written
report on the investigation's progress, along with copies of
eonfidential witness statements, Although the City Auditor
found that the poliee department’s records were insuthelent
to permit an adequate aceounting of the goods contained m
the property room, the City Counselor concluded that there
was no evidence of any criminal aets or of any violation of
state or municipal law in the administration of the property

t ["nder §3.3 (1) of the eity's charter, the Uity Manager has sole author
ity to “[a]ppoint, and when deemed necessary for the good of the service,
lay off, suspend, demote, or remove all directors, or hends of administrative
departments and all other administrative officers ind employees of the

‘_-ihl_ ¥¥
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room. Alberg discussed the results of the investigation at an
informal meeting with several City Couneil members and ad-
vised them that he would take action at an appropriate time
to correet any problems in the administration of the police
department.

On April 10, Alberg asked petitioner to resign as Chief of
Police and to aceept another position within the department,
eiting dissatisfaction with the manner in which petitioner had
managed the department, particularly his inadequate super-
vizion of the Property room, Alberg warned that if |H'li[itillt'l‘
refused to take another position in the department his em-
ployment would be terminated, to which petitioner responded
that he did not intend to resign.

On April 13, Alberg issued a publie statement adiressed to
the Mayor and the City Couneil coneerning the results of the
investigation. After referring to “discrepancies” found in
the administration, handling, and security of |rlit||1:' property,
the release concluded that “[t]here appears to be no evidence
to substantiate any allegations of a criminal nature” and
offered assurances that “[s]teps have been initiated on an
administrative level to correct these diserepancies.” [Id., at
1115. Although Alberg apparently had decided by this time
to rf']l]:il'l‘ |:q=tiliuru*|‘ as Poliee ( '|'|.1|'!'. he took no formal action
to that end and left for a brief vacation without informing the
City Couneil of his decision

While Alberg was away on the weekend of April 15 and 16,
two developments oecurred.  Petitioner, having consulted
with eounsel. sent Alberg a letter demanding written notice
of the charges against him and a public hearing with a reason-

# Alberg returned from his vacation on the morming of Apn 17, and
immediately met  informally with four members of the City Council
Although the investigation of the police department was discussed, and
although Alberg testificd that he had found a replacement for petitioner

bw that time, he did not inform the council members of his mtentjon 1o

discharge petitigner,
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able opportunity to respond to those charges.! At approxi-
mately the same time, City Councilman Paul L, Roberts asked
for a copy of the investigative report on the police department
property room. Although petitioner's appeal received no im-
mediate response, the Acting City Manager complied with
Roberts’ request and supplied him with the audit report and
witness statements,

On the evening of April 17, 1972, the City Council held its
regularly scheduled meeting.  After completion of the plan-
ned agenda., Councilman Roberts read a statement he had
prepared on the investigation.® Among other allegations,

4 The letter, dated April 15, 1972, staled in part:

1'-]'- conmse] have advised me that even thoiigh the Citvy Charter

may gve vioun .I'I|1|':II'I|_'- to relieve (i | LEN they also =av vou rannot do =0 with-
out granting me myv constitutonal rights of dis provess,. which ineludes
a wrtten charge and spectheations, together with a right to a publie hear-
ing and fo be represented by counsel and to eross-examine those who may

appear agaimst e

“In apite of your recent investigation and vour public statement given to
the public press, vour reliel and discharge of me without o full |l!||-||-'
hearing wpon written charges will leave in the minds of the public and
those who might desire to have my services, g st gma of persor J wrong-
doing on my par

‘Buch action by vou would be m violation of myv eivil rights 5= granted
]‘?' the Constitution and Congress of the United States and vou would be
lable in damages to me.  Further it would be in violation of the Missouri
Admmist rative Procedure Aet

“Mav T have an expression from vou that von do not intemd to reliov
me or in the altermative give me o written charge and specifications of
vour basis for vour grounds of intention to relicve me and to grant me a
public hearing with a reasonable opportunity to respond to the charge and
a right to be presentisd b eonamse]

City Manager Alberg stated that he did not recerve the letter until after
petitiomer's diseharg:

Hoberts" statement, which s reproduced in full at 421 F. Supp., af
1116, n. 2, in part recited :
On April 2, 1972, the Citv Couneil was notified of the existence of an

invest it ive repsort concernig thie metivities of the Chiel of Police of the
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Roberts charged that petitioner had misappropriated police
department property for his own use, that nareotics and
money had “mysteriously disappeared” from his office, that
traffic tickets had been manipulated, that high ranking police
officials had made “inappropriate” requests affecting the police
court, and that “things have oceurred causing the unusual
release of felons.” At the close of his statement. Roberts
moved that the investigative reports be released to the news
media and turned over to the prosecutor for presentation to
the grand jury, and that the City Manager “take all direct

City of Independence, certain police officers and activities of one or more
other City officials. On H;-|l||1"||:'|_l._ _".'ln:rli 15th for the first time I was
able to see these 27 voluminous reports. The contents of these reports are
astoundingly =hocking and virtually unbelievable. They deal with the
disappearance of 2 or more television set= from the poliee department and
gigned statement that they were taken by the Chief of Police for his own
personal use,

“The reports show that numerons firearms properly in the police depart-
ment eustody found their way into the hands of others including undesira-
bles and were later found by other law enforcement agencies

“Reports whow [mc] that nareoties held by the Independence Missouri
Chief of Police have mysteriously disappeared. Reports also indicate
money has mysteriously disappeared. Reports show that traffic tickets
have been rI];LJIi|Ik1|:|rr~.| Tha reports show :I'II::iILIFI.I]'!I'iHrI' Feile=ts affect-
ing the police court have come from high ranking police officials.  Reports
indicate that things have oceurred cavsing the unusual relesse of felons,
The reports show gros= inefficiencies on the part of a few of the high
ranking officers of the police department

“In view of the contents of these reports, T feel that the information
in the reports backed up by signed statements taken by investigntors s so
bad that the couneil should immediately make available to the news media
aceess to copies of all of these 27 voluminous investigative reports so the
public ean be told what has been going on in Independence. 1 further
believe that copies of these reports should be turned over and referred to
I]‘lv ||r|.r=H'I,|Ti||g Aattorney |||'.r_||]\_-.||[|{'un.|||_1_1_‘ 1rl_3-l-l:-|1|'] for o -1|.-|.|]-1'I!'.'|rll.-rl .uni
presentation to the next Grand Jurv, T further m=st that the Ciry Min-
ager immediately take direct and appropriate action, permitted under the
Charter, against such persons as are shown by the investigation to bave
been involved™
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and appropriate action” against those persong “involved in
illegal, wrongful, or gross inefficient activities brought out in
the investigative reports.” After some discussion, the City
Council passed Roberts' motion with no dissents and one
abstention.®

City Manager Alberg discharged petitioner the very next
day. Petitioner was not given any reason for his dismissal ;
he received only a written notice stating that his employment
as Chief of Police was “terminated under the provisions of
Bection 3.3 (1) of the City Charter.”” Petitioner's earlier
demand for a specification of charges and a public hearing
was ignored, and a subsequent request by his attorney for an
appeal of the discharge decision was denied by the eity on the
grounds that “there is no appellate procedure or forum pro-
vided by the Charter or ordinanees of the City of Independence,
Missouri, relating to the dismissal of Mr. Owen.” App. 26-27.

The loeal press gave prominent coverage both to the City
Council’s action and petitioner’s dismissal, linking the dis-
charge to the investigation.” As instrueted by the City Coun-
eil, Alberg referred the investigative reports and witness state-
ments to the Prosecuting Attorney of Jackson County, Mo.,

* Ironieally, the official minutes of the City Council meeting indicate
that |-|rr|i'--rrll wis expressed by some members ..-|]m||1 pos=ible adverse legal
eonsequences that could flow from their release of the reports to the
media. The Citvy Counselor assured the council that although an aetion
might be maintained against any witnessez who made unfounded aceusa-
tions, “the Citv does have governmental immunity i thi= area . . . and
neither the Council nor the City s & municipal corporation can be held
liable for libelous slander.” App. 20-23.

TBee n. 2, supra.

* The investigntion and itz culmination in petitioners firing received
front-page attention in the Jocal press. See, e g, “Lid Of Probe, Couneil
Beeks Action,” Independence Examiner, April 18, 1972, Tr. 25; “Inde-
pendence  Aceusation.  Police Probe Demanded,” Kansas City  Times,
April 18, 1972, Tr. 25; “Probe Culminates in Chief's Di=missal,” Inde-
pendence Examiner, April 19, 1972; “Police Probe Continues; Chief

Qusted,” Community Observer, April 20, 1972, Tr. 27,
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for consideration by a grand jury. The results of the audit
and investigation were never released to the publie, however.
The grand jury subsequently returned a “no true bill,"” and
no further action was taken by either the City Council or City
Manager Alberg.

IT

Petitioner named the city of Independence, City Manager
Alberg, and the present members of the City Council in their
official capacities as defendants in this suit.” Alleging that
he was discharged without notice of reasons and without a
hearing in violation of his eonstitutional rights to procedural
and substantive due process, petitioner sought declaratory and
injunctive relief, including a hearing on his discharge, back-
pay from the date of discharge, and attorney’s fees, The Dis-
trict Court, after a bench trial, entered judgment for respond-
ents. 421 F. Supp. 1110 (WD Mo. 1976)."

* Petitioner did not join former Councilman Roberts in the instant liti-
gation. A separate action secking defamation damages was brought in
gtate court against Roberts and Alberg in their individual capaeities.  Peti-
tioner dismissed the state =uit again=t Alberg and reached a hnancial set-
tlement with Roberts, See 560 F. 2d 925, 930 (CAS 1907)

1# The Distriet Court, relving on Monroe v. Pape, 365 U, 8. 167 (1961),
and City of Kenosha v, Bruno, 412 U. 8 507 (1973), held that § 1953 dud
not. ereate a cause of action against the ey, but that petitoner could
baze hiz claim for relief directly on the Fourteenth Amendment. On the
merits, however, the court determined hat 'iH"I|1u1|-1 « diseharee did not
deprive him of any constitutionally protected property interest becanse, as
(1] untemured |j|||-|l|1.l-||- b |..-u.-“.-.| :||1-|.:||;| r a rontractial nor a o farto
right to continued emplovment as Chief of Polies Himalarly, the court
f|.|||||i that the eireumstance= of petitoner = desmassal did not LT
stigma of illegal or immoral conduct on his professional repuitation, and
hence did not deprive him of any liberty interest

The Distriet Court offered three reasons to support its conclusion: First,
because the actual discharge notice stated only that petitioner was “termi
nated under the provisions of Section 3.3 (1) of the City Charter,” nothing
in hi= official record imputed any stigmatizing eonduet 10 him Second,
the court found that the Citv Couneil’s actions had no eausal connection
to petitioner’s discharge, for City Manager Alberg had apparently minide
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The Court of Appeals initially reversed the Distriet Court.
560 F. 2d 925 (CAS 1077)."*  Although it agreed with the
District Court that under Missouri law petitioner possessed
no property interest in continued employment as police chief,
the Court of Appeals concluded that the city's allegedly false
publie aceusations had blackened petitioner’s name and repu-
tation, thus depriving him of liberty without due process of
law. That the stigmatizing charges did not eome from the
City Manager and were not ineluded in the official discharge
notice was, in the court's view, immaterial. What was im-

hi= decision to hire a new police chief before the Counel’s Aprl 17th
meeting.  Lastly, the District Court determined that petitioner was *“com-
pletely exonerated” from any charges of illegal or immoral conduet by the
City Counselor's investigative report, Alberg’= publie statements, and the
grand jury’s return of a “no true bLill.” 421 F. SBupp., at 1121-1122,

Az an alernative ground for demving relief, the Distriet Court ruled that
the citv was entitled to assert, and had in faet established, s gualified
:Ilrllll'llrlir:'-' agams=t habality bazed om the good faith of the ndividual defend-
ants who acted as its agents: “[D]efendants have clearly shown by a
preponderance of the evidence that neither they, nor their predecessors,
were aware in April 1972, that, under the circumstances, the Fourteenth
Amendment accorded plaintiff the procedural rights of notice and a hear-
ing at the time of his discharge. Defendants have further proven that
thev eannot reasonably be chargesd with constructive notiee of such nghts
ginee plaintiff was discharged prior to the publication of the Supreme Court
decisions in Roth v. Board of Regents, [408 U, 8, 564 (1972) |, and Perry
v. Sindermarnn, [408 17, 8, 505 (192) ). Id., at 1123

11 Bath parties had .|Fl|u'.||l'li. from the Ihstriet Court’s decision. On
Tes] i lent=" challenge 1o the court’s A== T oI Ol aihipeet -mat ter jurisdice-
tion under 2% 17, 8. C. § 1331, the Court of Appeals held that the ety was
gubjeet to =uit for reinstatement and backpay under an impled right of
action arising directly from the Fourteenth Amendment. 560 F. 2d 025
032-934 (CAR 1977) [ Bivens v, Ser [ndwowen Vamed Agents of
Federal Bureau of Narcobics, 403 U, 8. 388 (1971). Beeause the Court
nl "L['I""-I|= concluded that petitioner’s clatm could rest direetly on the
Fourteenth Amendment, it saw no need to decide whether he could
recover backpay under § 1953 from the individual defendants m their

official capacitie= a= part of general couitable relief, even though the
u“‘,-;rl,l ',.|||_|l||_|l hq_- LI.Ihl v the 1'I'!:\.. ol I‘ '_'1,1. il U2,
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portant, the court explained, was that “the official actions of
the city council released charges against [petitioner] eontem-
poraneous and, in the eyes of the publie, connected with that
discharge.” [Id., at 937.”

Respondents petitioned for review of the Court of Appeals’
deeigion. Certiorari was granted, and the ecase was remanded
for further consideration in light of our supervening decision
in Monell v. New York City Dept. of Social Services, supra.
438 U7, 8, 902 (1978). The Court of Appeals on the remand

12 Ax compen=ation for the denial of his constitutional rights, the Court

of Appenls awarded petitioner damages in lien of backpay. The court

explained that petitioner’s termination without a hearing must be con-
sidered a pullity, and that ordinarily he ought to remain on the payroll
and receive wages until a hearing = held and a proper determination on
hi= retention is made. But because petitioner had reached the mandatory
retirement age during the course of the litigation, he could not be rein-
stated 1o hi= former position. Thus the compensatory award was to be
mensured by the amount of money petitioner would likely have earned
to retirement had he not been deprived of his good name by the eity's
actions, subject to mitigation by the amountz actually earned, as well as
bwv the recovery from Counciliman Roberts in the state defamation suit

The Court of Appeals rejected the municipality's assertion of a good-
faith defense, relving upon a footnote in Wood v, Strickland, 4200 7. 2, 308,
314=315, n. 6 (1975) (“immunity from damages does not thl!l.‘t!lh' har
equitable relief as well™), and two of its own precedents awarding back-
pav in § 1083 actions against school boards, See Wellner v. Minnesota
State Jr. College, 487 F. 2d 153 (CAS 1973); Cooley v. Board of Educ
fi_f Forrest City School Dhst., 453 F. 2d 282 (CAS 1972). The court con-
cluded that the ;-rir||;|:1 st ifieation for a 1rl1.I|IrlH| mmmunifv—ithe fear
that publie officials might hesitate to discharge their duties if fared with
the prospect of personal monetary lability—smply did not exist wher
the relief would be borne by a governmental unit rather than the individ-
nal offieeholder In additwn, the Court of '1.'|l'|‘-l':1f= seemed to take E=ae
with the Thstret Court’s finding of good fanth on the part of the City
Couneil: “The eity officials may have acted in good faith in refusing the
hearing. but lack of gond faith i= evidenced by the nature of the unfair
attack made upon the appellant by Roberts in the official conduet of the
City's buginess, The Distriet Court did not address the good faith defense
in light of Roberts" defamatory remarks" 560 F. 2d, at 41,
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reaffirmed its original determination that the city had violated
petitioner's rights under the Fourteenth Amendment, but held
that all respondents, ineluding the eity, were entitled to guali-
fied immunity from liability. 580 F. 2d 335 (CAS 1978),

Monell held that “a loeal government may not be sued
under § 1983 for an injury inflicted solely by its employees
or agents. Instead, it is when execution of a government's
poliey or custom, whether made by its lawmakers or by those
whose edicts or acts may fairly be said to represent official
poliey, inflicts the injury that the government as an entity is
rf-ﬂ,s]urn,&:ihlr under £ 1083." 436 U7, 5. at 694. The Court of
Appeals held in the instant case that the municipality’s official
policy was responsible for the deprivation of petitioner’s con-
stitutional rights: “[ T1he stigma attached to [petitioner] in
connection with his discharge was eaused by the official con-
duet of the City's lawmakers, or by those whose acts may fairly
be said to represent official policy. Such conduct amounted
to official policy eausing the infringement of [ petitioner’s| con-
stitutional rights, in violation of fection 18837 580 F. 24,
at 337.° 4

13 Alihough respondents did not eross-petition on this issue, they have
raised @ belated challenge 1o the Court of Appeals” ruling that petitioner
was deprived of a protected “liberty” interest.  See Brief for Respondents
4546, We find no merit in their contention, however, amd decline to dis-
turb the determimation of the rounrt below.

Wisconsin v. Constantineau, 400 U 2. 433, 437 (1971), held that [ w]here
a person's good name, reputation, honor, or integrity = at stake Fweanise
of what the government i= doing to him, notice and an opportumty to be
heard are essential” In Boord of Regents v. Hoth, 40 17, 8. 564, 573
(1972), we explained that the dismissal of a government emploves aecom-
panied by o “charge against him that might seriously damage s ! inding
and associations in his community™ would qualify a= =omething “the gov-
ernment is doing to him,"” @0 as to trigger the due process right to a hear
ing a1t whieh the emploves could refute the charges and publicly elear his
name. In the present ease, the citv—through the ananimons resolution
of the City Council—releasesd to the public an allegedly  false statement

impugning petitioner’s honesty and integrity Petitioner was discharged
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Nevertheless, the Court of Appeals affirmed the judgment
of the Distriet Court denying petitioner any relief against the
respondent city, stating:

“The Supreme Court's deeisions in Board of Regents v,
Roth, 408 TU. 8. 564 (1972), and Perry v. Sindermann,
408 U. 8. 503 (1972), crystallized the rule establishing
the right to a name-clearing hearing for a government
employee allegedly stigmatized in the course of his dis-
charge. The Court decided those two cases two months
after the discharge in the instant case. Thus, officials of
the City of Independence eould not have been aware of
[ petitioner’s] right to a name-clearing hearing in con-
nection with the discharge. The City of Independence
should not be charged with predicting the future course
of constitutional law. . . . We extend the limited immu-
nity the district court applied to the individual defend-
antg to cover the City as well, because its ofheials acted
in good faith and without malice, We hold the City not
liable for actions it eould not reasonably have known
violated [petitioner's] constitutional rights.” Id., at
338 (footnote and eitations omitted )"

the mext day. The Council’s acensations received extensive coverage in
the press, and even il they did mot in peoant of faet Ueause '|-|'1Ir1rlll1'!'--
discharge, the defamatory and stigmatizing charges eertainly “oceur|red)
in the course of the termination of emplovment.” Cf. Pawl v. Davis, 424
U. 8 693, 710 (1976).  Yet the city twiee refused petitioner’= reguuest that
he be given written L cification of the charges agains=t hin ind an Opypor-
tumitv to elear his name.  Under the cireumstaness, we have no doubt that
the Court of ."I.‘,!':H':||- |-|.r|-|-.-|i} conchoded that the e=tyv’s actions 1|r']'TI‘-'1|
petitioner of hiberty without due process of law

W Wood v. Strickland, 420 1, 8, 308, 322 (1975) (“Therefore, in the
gpecific context of school diseipline, we hold that a school board member
i= not immune from hability for damages under § 1953 1 he knew or rea-
gonablv should have known that the aetion he took within hi= sphere of
official responsibility would violate the constitutional nght= of the student
affected, or if he took the action with the malicious intention 1o canee &
deprivation of constitutional rights or other injury to the student.”)
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We turn now to the reasons for our disagreement with this
holding.*®

111

Because the question of the secope of a municipality's immu-
nity from liability under § 1983 is essentially one of statutory
construction. see Wood v. Strickland, 420 U, 8. 308, 314, 316
(1975): Tenney v. Brandhove, 341 T, 8, 367, 376 (1951), the
starting point in our analysis must be the language of the stat-
ute itself, Andrus v. Allard, — U. 8, —, — | 1979) « Blue
f'.ﬂ.«r'lu Stamps v. Manor Drug Stores, 421 17, 8. 723, 756 (1975)
(Powers, J., concurring). By its terms, § 1983 “creates a
gpecies of tort liability that on its face admits of no immu-
nities,” Imbler v. Pachtman, 424 U, 3. 409, 417 (1976). Its
];|||J_r||;-||;g- is absolute and urup.miiﬁwl_ no mention is made of
any privileges, immunities, or defenses that may be asserted.
Rather, the act imposes liability upon “every person” who,
under color of state law or custom, “subjects, or causes to be
subjected, any citizen of the United States . . . to the depriva-
tion of any rights, privileges, or immunities secured by the
Constitution and laws.” ™  And Monell held that these words
were intended to encompass municipal corporations as well
as natural “persons.”

Moreover, the congressional debates surrounding the pas-
sage of § 1 of the Civil Rights Act of 1871, 17 Stat. 13—the
forerunner of § 1983 —confirm the expansive sweep of the stat-
utory language. Representative Shellabarger, the author and

15 The Couris of Appeals are divided on the guestion whether loeal
governmental unit= are entitled to o qualified immunity based on the good
faith of their officiale. Compare Berfot v. School Dist. No. | F. 2d
(CALD 19790 (en bane), Hostrop v. Board of Junior College Dhst, No, 515
524 F. 2d 560 (CAT 1975), and Handler v. San Jocinto Jr. College, 519 F

2d 273, rehennng denpesd | 522 3 M4 (CAS 1975), all refusing to extend
A ||||_|||1i|'|i mmunity to the governmental entity, with Parman v, Comip-
bell, — F. 24 - (CA4 19%0) (en bane) and Sala v. County of Suffolk

B F. 2d 207 (CA2 1979), eranting defendantz a goodd-faith” pmadnty
WSee n. 1, supra.
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manager of the bill in the House, explained in his introductory
remarks the breadth of construetion that the act was to
receive:
“1 have a single remark to make in regard to the rule of
interpretation of those provisions of the Constitution
under which all the seetions of the bill are framed. This
act 15 remedial, and in aid of the preservation of human
liberty and human rights,  All statutes and eonstitutional

—)\ yrovisions authorizing such statutes are liberally and be-

neficlently construed. It would be most strange and, in
civilized law, monstrous were this not the rule of inter-
pretation. As has been again and again decided by your
own Supreme Court of the United States, and every-
where else where there is wise judicial interpretation, the
largest latitude consistent with the words employed is
uniformly given in construing such statutes and constitu-
tional provisions as are meant to protect and defend and
give remedies for their wrongs to all the people,” Cong.
Globe, 42d Cong., 1st Sess., App. 68 (1871) (hereinafter
Globe App.).

Similar views of the act’s broad remedy for violations of fed-
erally protected rights were voieed by its supporters in both
Houses of Congress. See Monell v. New York City De pt. of
Social Services, 436 U. 8., at 683-087."

17 Az we noted in Monell v. New York City De pt. of Social Services,
poe 436 17, B, at 685686, n. 45, even the opponents of § 1 acknowledged
that it= language eonferred ipon the federal ecourts the entire power that
Congress possessed to remedy  constitutional vielations. The remarks of
Senator Thurman are illustrative:

'-|"|'|||_L seciion'=] whole effect = to give to the Federal Judieiary that which
now does not belong to it—a jursdietion that mayv be constitutionally con-
ferred upon it, I grant, but that has never vet been conferred npon i, I
atubonzes ann [EE ] Wl 1= ik |||,u|! of anv rght ;-r|t||--g- O JImImnty
secured to him by the Constitution of the United States, to bring an aetion
AEnin=t the w r--hg-:l-u-r T I'IIji'TII colrt=, amd that without any lomo
whatsoever as to the amount n controversy. .
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However, notwithstanding § 1983's expansive language and
the absence of any express incorporation of common-law im-
munities, we have, on several oceasions, found that a tradition
of immunity was so firmly rooted in the common law and was
supported by such strong policy reasons that “Congress would
have specifically so provided had it wished to abolish the
doctrine.” Pierson v. Ray, 386 1. 8, 547. 555 (1967). " Thus
in Tenney v. Brandhove, 341 U, S, 367 (1951), after tracing
the development of an absolute legislative privilege from its
gource in 16th-century England to its inelusion in the Federal
and State Constitutions, we concluded that Congress “would
[not] impinge on a tradition so well grounded in history and
reason by covert inclusion in the general language” of § 1983,
Id., at 376,

Subsequent cases have required that we consider the per-
sonal liability of various other types of government officials,
Noting that “[f]lew doetrines were more solidly established
at common law than the immunity of judges from liability
for damages for acts committed within their judicial jurisdie-
tion,” Pierson v. Ray, supra, at 553-554, held that the absolute
immunity traditionally aceorded judges was preserved under
£ 1983. In that same case, loecal police officers were held to
l‘!ljn}.' a “good faith and [lr'uiruhlv cause’ defense to ¥ 1083
suits similar to that whieh existed n false arrest actions at
ecinmon law, Id., at 555-557. Several more recent decisions
have found immunities of varying scope appropriate for dif-
ferent state and local officials sued under § 1983, See Pro-
cunier v, Navarette, 434 17, 8, 555 (1978} (qualified immu-
nity for prison officials and officers) : fmbler v, Pachtman, 424
U. 8. 400 (1976) (absolute immunity for prosecutors in initi-
ating and presenting the State's case) : (V' Connor v, Donald-
son, 422 U, 8, 563 (1975) (qualified immunity for super-

“That i= the language of this bill Whether it b= the mtent or oot 1 know
not, but it = the language of the bill: for there s no limitation whatso-
ever upon the terms that are emploved, amd they are az comprehens=ive as

ean be used.” Globe App. 216-217,
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intendent of state hospital) : Wood v, Strickland 420 17, 8. 308
(1975) (quahfied immunity for loeal school board members)
Scheuer v. Rhodes, 416 U. 8, 232 (1974) (gualified *good-
faith” immunity for state Governor and other executive offi-
cers for discretionary acts performed in the course of official
conduct ).

In each of these cases, our finding of § 1983 immunity “was
predicated upon a eonsidered inquiry into the immunity
historically accorded the relevant official at eommon law and
the interests behind it.”  FTmbler v. Pachtman, supra, at 421,
Where the immunity elaimed by the defendant was well-
established at common law at the time § 1983 was enacted,
and where its rationale was compatible with the purposes of
the Civil Rights Act, we have construed the statute to incor-
porate that immunity. But there is no tradition of immunity
for rlltlll.i{'j|i.'{| {"lbrlﬂir;{litlll!\_ ani neither FLi:—'luf_\' nor |;qﬂir}'
support a construction of § 1983 that would justify the guali-
fied immunity aceorded the ecity of Independence by the Court
of Appeals. We hold, therefore, that the municipality may
not assert the good faith of its officers or agents as a defense
to liability under & 1983,

A

Sinee colonial times, a distinet feature of our Nation's Sys-
tem of governance has been the conferral of political power
upon publie and municipal corporations for the management
of matters of local coneern.  As Monell recounted, by 1871,
1||III|i1'i]l:||i.lir"¢ like private 1'1|F‘|::|ruti,u||-' were  treated  as
natural persons for virtually all purposes of constitutional
and statutory analysis. In particular, they were routinely

1% The governmental immunity at i=sue in the present case differs signifi-
cantly from the official mmunities invelved in our previous decisions.  In
those eases, varions government offieers had been sued i their individoal
eapacitics, and the immunity served to insulate them from personal labality
for damages, Here, in contrast, only the Lability of the municipality jtself
15 at i=sue, not that of = officers, and in the absence of an immunity, any

recovery wollld come (rom _;||'r||||- funds=,
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sued in both federal and state courts. See 436 U, 8., at
687-688, Cf. Cowles v. Mercer Coumty, 7 Wall. 118 (1869).
Loeal governmental units were regularly held to answer in
damages for a wide range of statutory and econstitutional
violations, as well as for common-law actions for breach of
contract.”  And although, as we discuss below,™ a municipal-
ity was not subject to suit for all manner of tortious conduct,
it is clear that at the time § 1983 was enacted, local govern-

1% Primary among the constitutional suits heard in federal court were
those based on a rl'|1II|I|"|L|:|]|r_‘."- violation of the Contraet Clause, and the
courts" enforcement efforts often imeluded “vanous forms of ‘positive’
relief, such a= ordermmg that taxes be levied and eollected to discharge
federal-court  judgments, onee a constitutional mfraction was  found.”
Monell v. New York City Dy pt. of Socul Services, supra, at 651,  Damages
actions agamst municipalities for federal statutory violations were also
entertained, See, e, g, Levy Court v, Coroner, 2 Wall, 501 (1864); Cor-
poratuon .,_r New York v. Ransom, 23 How. 457 (18600 Bliss v H.".llr.l.l'..r_l_.'ral
3 Fed, Coses 706 (EDXNY 15871). In addition, state constitutions and
statutes, a5 well as mumicipal charters, imposed many obligations upon the
loeal governments, the violation of which typieally gave rise to damages
action= against the ity Hee penerallvy Note, Streets, Change of Grade,
Liabality of Cities for, 30 Am. 5t Rep. 835 (1503) and ense= eited therein,
With respeect  to authorized contracts—and even unanthonzed contracts
that are later ratified by the corporation—municipalities were liable in
the same manner a5 mdividualz for their breaches. See generally 1 J
Diillon, The Law of Municipal Corporations §§ 355, 394 (2d «d 1873)
{(hereinafter Dillon). OF partieular relevanes to the instant ease, mchided
within 'I||,| rla== of rontract actions= |l|'|r||;"]|r fignin=t g city wiere those for
the wrongful discharge of & municipal employves, and where the claim was
adjudged meritorions, damages in the natore of backpay were regularly
awarded. See, e, g.. Richardson v, Schood Dnst. No. 10, 38 Vo, 602 (1566)
Paw! v. Schood That. No. 2. 25 Vi, 575 ( 18546) © Searsmond » Farwell, 3 Me
450 (1825): se generally F. Burke, A Treatise on the Law of Publie
Behiools 81=85 (1880}, The mos=t I redyuue ntly hitignted “breach of contract”
snits, however, at least in federal court, were thoese for falare to pay
il.11'1'l'-| im Illllrlll'nilll |Jl"|.||= Bee, P, The -"‘;-_fil'-".“-"‘ v, Durant, 9
Wall, 415 (1868 Commiesioners of Knor County v. Aspineall, 21 How.
539 (155,

¥ Sewr nfra, at 21-26,
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mental bodies did not enjoy the sort of “good-faith” qualified
immunity extended to them by the Court of Appeals,

As a general rule, it was understood that a munieipality's
tort liability in damages was identieal to that of private COrpo-
rations and individuals:

“There is nothing in the character of a municipal cor-
poration which entitles it to an immunity from liability
for such malfeasances as private corporations or indi-
viduals would be liable for in a civil action. A municipal
corporation is liable to the same extent as an individual
for any act done by the express authority of the corpora-
tion, or of a branch of its government, empowered to
act for it upon the subjeet to which the particular aet
relates, and for any aet which, after it has been done,
has been lawfully ratified by the eorporation.” T. Shear-
man & A. Redfield, A Treatise on the Law of Negligence
§ 120, at 139 (1869) (hereinafter Shearman & Redfield).

Accord, 2 Dillon § 764, at 875 (“But as respects municipal
corporations proper, . . . it is, we think, universally eonsidered,
even in the absence of statute giving the action, that they are
liable for acts of misfeasance positively injurious to individ-
uals, done by their authorized agents or officers. in the course
of the [u-rl'nrlu.'tm-r of corporate powers 1'1||',_-'|!1Tl|linr|.'1_"|1.' ool-
ferred, or in the execution of corporate duties.”) (emphasis in
original). See 18 E. MeQuillin, Munieipal Corporations
§03.02 (3d rev. ed. 1977) (hereinafter MeQuillin).  Under
this general theory of liability, a municipality was deemed
responsible for any private losses generated through a wide
variety of its operations and funetions, from personal injuries
due to its defective sewers, thoroughfares, and public utilities,
to property damage caused by its trespasses and uncompen-
sated takings,™

1 Bee generally C. Rhivoe, Municipal Law 720-780 (1057) : Shearman &
Redfield &8 143=152: W. Williams. The Liability of Mumnieipal Corporations
for Tert (1901) {hereinafier Williams).
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Yet in the hundreds of cases from that era awarding dam.
ages against municipal governments for wrongs committed by
them, one searches in vain for mueh mention of a qualified
immunity based on the good-faith of municipal officers, In-
deed, where the issue was discussed at all, the courts had
rejected the proposition that a municipality should be privi-
]t'ﬂl't] where it F‘l*;i.*-ﬂ!llmhh' believed its actions to be lawful,
In the leading case of Thayer v. Boston, 19 Pick. 511, 515-518
(Mass. 1837), for example, Chief Justice Shaw explained:

“There i a large class of cases, in which the rights of
both the public and of individuals mayv be deeply in-
volved, in which it eannot be known at the time the act
is done, whether it is lawful or not. The event of a ]l'gﬂ.l
inquiry, in a court of justice, may show that it was unlaw-
ful. =ull, if it was not known and understood to be
unlawful at the time, if it was an aet done by the officers
having competent authority, either by express vote of
the city government, or by the nature of the duties and
functions with which they are eharged, by their ofhices, to
act upon the general subject matter, and especially if the
act was done with an honest view to obtain for the public
some lawful benefit or advantage, reason and justice ob-
viously require that the eity, in its corporate capac-
ity, should be liable to make good the damages sustained
by an individual, in consequence of the acts thus done
The Thayer prineiple was later reiterated by courts in several
jurisdietions, and numerous decisions awarded damages against
I|:{||]il"l||;|.|i'[]|'.- for violations 1*¥|rl‘\|'h-|_".' found to have been
committed in good faith, See, e, g., Town Council of Akron
v. McComb, 18 Ohio 220, 230-231 (1849) ; Horton v, Tpsuich,
G0 Mass, 458 480 492 (1833): Elhot v. Concord, 27 N, H.
204 (1853); Hurley v. Town of Teras, 20 Wis, 634, 637-638
(1866): Lee v. Villiage of Sandy Hill, 40 X, Y, 442, 445-451
(1869 ) ; Bullings v. Worcester, 102 Mass, 320, 332-333 (1869) ;
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Squiers v. Villiage of Neenah, 24 Wis, 588, 503 (1869) : Hawks
v. Charlemont, 107 Mass, 414, 417-418 (1871) =

That muniecipal eorporations were commonly held liable
for damages in tort was also recognized by the 42d Congress.
See Monell v. New York City Dept. of Social Services, supra,
at 688. For example, Senator Stevenson, in opposing the
Sherman amendment's ereation of a municipal liability for the
riotous acts of its inhabitants, stated the prevailing law:
“Numberless eases are to be found where a statutory liability
has been created against municipal corporations for injuries
resulting from a neglect of corporate duty.” Globe 762,

’-‘.h-rl-nl, Bunker v City of Hudson, 122 Wiz, 43 54, 99 N W, 448 452
(1) City of Oklahoma City v. Hill Bros,, 6 Okla. 114, 137-139, 50 P,
242 2402500 (1807 Schussfer v. Board of Comm'rs of Henne Irh'l_ 1"'”.”.!#_
67 Minn, 412, 417, 7O N. W. 6, 7 (1807); Mel(iraw v. Town of Marion, 95
Ky. 673, 680-683, 34 8. W, 18, 2021 (1596). See generally Note, The
Liability of Cities for the Negligenee and (vher Misconduet of Their Offi-
cers and Agents, 30 Am. 3t. Rep. 376, 405411 (1803).

Even in England, where the doctrine of official immunity followed by
the American courts was first establizhed, no immunity was granted where
the damages award was to come from the public treasury A= Baron
Bramwell stated in Ruck v, Williams, 3 Hurlstone & Norman's 308, 320
(1858) :

“I ean well understand if a person undertakes the office or duty of a Com-
misstoner, and there are no means of |I||EIII|:I|I|_'.IH;.: him agsinst the con-
sequences of a slip, it is reasonable to hold that he should not be respon-
gible for 1t. 1 can also understand that, if one of several Commissioners
does something not withm the scope of his authonty, the Commissioners
n= a bodv are not linhle But where Commissioners, who are g uas] mor-
porate bisdv, are not affected [i. e, |n'r-ul|::|.;‘._! by the result of an setion,
inasmuch a2 they are authorized by aet of parhament to raise o fund for
pavment of the damages, on what principle is it that, if an individual
member of the public =affers from an act bowa fide but erronecusly done,
he is not to be compensated? It seems to me meonsistent with actual

Justice, ind mot warranied by Iy F|r||||'||||| of law.”

Bee generally Shearman & Hedficld §§ 133, 175

B Reniatofr Stevenson ||1'|-|-|-|-||1-|i to read from the deei=ion in Prather x
Lerington, 13 Monroe's Ky |-:1[hll‘1= Ba0 S0 [ 1852)

“Where a particular aet, operating injuriously to an individual, is
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Nowhere in the debates, however, is there a suggestion that
the common law excused a eity from liability on account of
the good faith of its authorized agents, mueh less an indica-
tion of a congressional intent to incorporate such an immunity
into the Civil Rights Act.®® The absence of any allusion to a
municipal immunity assumes added significance in light of
the objections raised by the opponents of £1 of the Aet that
its unqualified language could be interpreted to abolish the
traditional good-faith immunities enjoved by legislators,
judges, governors, sheriffs, and other public officers.® Had
there heen a similar common-law immunity for municipalities,

;er]mri.{r'li Il-'l. i 1|i'||fliri'|-:|f 1-ur|'.-:|r:1'|inr|_ 1"!". fi lIv]l‘lI.'lfiHll of power et her
general or speeial, it will be liable for the injury in it= corporate eapacity,
where the acts done would warrant a like action agamnst an individual.
But a2 a general mle a corporation = not responsible for the unaut horized
and unlawful acts of its officers, although done under the ecolor of their
office; to render it lable it must appear that it expressly authorized the
acts to be done by them, or that they were done in pursuance of a general
authority to aet for the corpsoration, on the subject to which they redate.
{Thayer v. Boston, 19 Pick., 511.) It has also been held that eites are
responsible to the same extent, and in the same manner, as natural persons
for injuries oceasioned by the negligence or unskillfulpess of their agents
in the construetion of work= for their benefit.”  Globe 762

M At one point in the debates, Ben, Stevenson did protest that the Sher-
man amendment would, for the first time, “create a corporate liability for
]u-r-.u||_|i :|1|j||r_1. which no ;lr'llliqll.l't or foresight could have ]lf!'rl'hll'li.
Ihid. As his later remarks made elear, however, Stevenson's objection
went onlv to the novelty of the amendment s ereation of vicarouns munict-
pal Liability for the unlawful acts of private individuals, “even if a munici-
pality did not know of an impending or ensuing riot or did not have the
wherewithal 10 do anything about it.” Monell v. New York City Dept.
of Social Services, supra, at G82-68%3, n i

3 Bpp e g. Globe 365 (remarks of Rep. Arthur) (“But if the Legisla-
fure enact= n |-|_l.|.. if the Governor enforees it if t b Illlll.:i' 1w the beneh
renders a judgment, of the shenff levy an exeeution, exeeute a Writ, serve
fi =mmon=, or make an arrest, :u” acting under a solemn official I"I”l.
though as pure i duty as a saint and az immaculate as a seraph, for a

mere error in judgment, they are liable . . . ") id., at 3585 (remarks of

Rep. Lewis) ; Globs App. 217 (remarks of Sen. Thurithan)
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the bill's opponents doubtless would have raised the spectre
of its destruction, as well.

To be sure, there were two doetrines that afforded munieipal
corporations some measure of protection from tort liability.
The first sought to distinguish between a municipality's “gov-
ernmental” and “proprietary” functions; as to the former,
the city was held immune, whereas in its exercise of the latter,
the city was held to the same standards of liability as any
private corporation. The second doetrine immunized a munie-
ipality for its “discretionary” or “legislative” activities, but
not for those which were “ministerial” in nature, A brief
examination of the application and the rationale underlying
each of these doctrines demonstrates that Congress could not
have intended them to limit a municipality’s liability under
§ 1083.

The governmental-proprietary distinetion * owed its exist-
ence to the dual nature of the munieipal corporation. On
the one hand, the municipality was a corporate body, capable
of performing the same “proprietary” functions as any private
corporation, and liable for its torts in the same manner and
to the same extent, as well. On the other hand, the muniei-

" In actuality, the distinetion between s municipality's governmental

and |rhr;|lil'l.'|!‘_*r functions i= better characterized not a4 a line, but as a
suecession of points.  In efforts to aveid the often-harsh results oecasioned
by a literal application of the test, courts frequently created highly
artificial and elusive distinctions of their own. The result was that the
very same activity might be considersd “governmental” in one jurisdiction,
and “proprietary” in another. Bee 18 MceQuillin § 5302, at 105, See also
W. Prosser, Handbook of the Law of Tort= § 131, at 979 (4th ed. 1971)
(hereinafter Prosser). A= thi=s Court stated, in reference to the * “nom-
governmental - governmental’ quagmire that has long plagued the law of
mumicipal corporations":
“A comparative study of the cazes in the forty-eight States will disclose an
irreconcilable conflict.  More than that, the decisions i each of the States
are disharmonions and disclose the inevitable chaos when couriz try to
apply a rule of law that is inherently unsound." [Fndian Towing Co. v,
United States, 350 U. 8, 61, 65 (1955) (on rehearing).
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pality was an arm of the State, and when aeting in that
“governmental” or “publie” eapacity, it shared the immunity
traditionally acecorded the sovercign.® But the principle of
govereign immunity—itseli a somewhat arid fountainhead
for municipal immunity *—is necessarily nullified when the

T “While acting in their governmental eaparity, municipal corporations
proper are given the benefit of that same rule which = appled to the
govereign power itself, and are afforded complete immunity from eivil
responsibility for actz done or omitted, unless such responsibility is ex-
pressly ereated by statnts When, however, they are not aeting in the
exercize of their purely governmental funetions, but are performing duties
that pertain to the exercise of those private franchises, powers, and privi-
lege= which helong to them for their own corporate benefit, or are dealing
I.l.|r1| e rty |l|"||| h\ t histn 1'|'|r rI..-ir W 1'||r|||lT:lfr' Eain or J'IIJIIIIIII'II'HT,
then a different mle of liability i= apphed and they are generally held
n--F.nqung- for injuries arising from their neghgent acts or their cmissions
to the same extent as a private corporation under like circumstanees.”
Williams §4, at 9 See generally 18 MeQuillin §§ 53.02, 53.04, 53.24;
Prosser § 131, at 977-083; James, Tort Liability of Governmental Units and
Their Officers, 22 17, Chi. L. Rev. 610, 611-612, 622-629 {1953)

25 Alihough it hasz never been understood how the doctrine of sovereign
immunity eame to be sdopted in the Ameriean democracy, it apparently
gtems from the personal immunity of the English monarch as expressed in
the maxim. “The King can do no wrong.” Tt has been suggested, how-
ever, that the meaning traditionally asenibed to this phrase is an ironie
perversion of its original intent: “The maxim merely meant that the King
was oot privileged to do wrong., If his aets were against the law, thev
were injurige (wrongs). Bracton, while ambiguous in his several state-
ments as to the relation between the King and the law, did not intend to
convey the idea that he wns incapable of committing a legal wrong.”
Borchard, Government Liability in Tort, 34 Yale L. J. 1, 2, n. 2 (1924)
See also Kates & Kouba, Liability of Public Entities Under Section 1953
of the Civil Rights Aet, 45 8. Cal. L. Rev, 131, 142 (1972)

In this country, “[t]he sovereign or governmental mmuoniy doct rime,

holding that the state, its subdivisions and municipal entities, may Dot e
held liable for tortions acts, was never completely acecpted b the eourts,
it= underlyving principle being deemed contrary to the basie concept of the
law of torts that Lability follows negligenes, az well a= foreign 1o the
gpirit of the constitutional guarantee that every person )= entitled to a
legal remedy for injuries he may peceive in his person ar property A &
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State expressly or impliedly allows itself, or its creation. to
be sued. Municipalities were therefore liable not only for
their “proprietary” aects, but also for those “governmental”
functions as to which the State had withdrawn their im-
munity. And, by the end of the 19th century, courts regu-
larly held that in imposing a specific duty on the municipality
either in its charter or by statute, the State had impliedly
withdrawn the ecity's immunity from liability for the nonper-
formance or misperformance of its obligation. See, e. g.,
Weightman v. Washington, 1 Black 39, 50-52 (1862) : City of
Providence v. Clapp, 17 How. 161, 167-169 (1855). See gen-
erally Shearman & Redfield $§ 122-126; Note, Liability of
Cities for the Negligenece and Other Misconduct of Their
Officers and Agents, 30 Am, St. Rep. 376, 385 (1893). Thus,
despite the nominal existenee of an immunity for “govern-
mental” funetions, municipalities were found liable in dam-
ages in a multitude of cases involving such activities,

That the municipality's common-law immunity for “govern-
mental” funetions derives from the principle of sovereign im-
munity also explains why that doetrine could not have served
as the basis for the qualified privilege respondent claims

result, the trend of judicial decisions was always to restrict, rather than to
expand, the doctrine of municipal mmunity.” 18 MeQuillin § 53.02, at
14 (footnotes omitted). Bee also Prosser § 131, at 9584 (“For well
over a century the immunity of both the state and the loeal governments
for their tortz has been subjected to vigorons eriticism, which at length
has begun to have its effect.”) The seminal opinion of the Florda
Bupreme Court in Hargrove v. Town of Cocoa Beach, ™ So 2 130
“!I.'p._'ll F..|- LR |||-|| i minoT :|1..'|.|.'|III"||1' of deci=ions= ﬂ'|“|'.|||-|"||||.: II:||II:1I|'I'|-.'|.|
immunitv,” Prosser § 131, at 985, which, in conjunction with legislative
abrogation of sovercign immunity, has resulted in the consequence that only
a handful of States still cling to the old common-law rule of mmunity for
governmental functions., See K. Davis, Administrative Law of the Seven-
tie= § 2500 (1976 & Bapp. 1978) (only two States adhers to the tradi-
tional common-law immunity from torts in the exercise of governmental
functions) : Harley & Wasinger, Government Immunity : Despotic Mantle
or Creature of Necessity, 16 Washburn L. HRev. 12, 3453 (1976).
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under § 1083, First, because sovereign immunity insulates
the municipality from unconsented suits altogether, the pres-
enee or absence of good faith is simply irrelevant. The eriti-
cal issue is whether injury occurred while the city was exer-
cising governmental, as opposed to proprietary, powers or
obligations—not whether its agents reasonably believed they
were acting lawfully in so conducting themselves®™ More
fundamentally, however, the municipality’s “governmental”
immunity is obviously abrogated by the sovereign’s enact-
ment of a statute making it amenable to suit. Section 1983
was just such a statute. By including munieipalities within
the class of “persons” subjeet to liability for violations of the
Federal Constitution and laws, Congress—the supreme sov-
ereign on matters of federal law *—abolished whatever ves-
tige of the State's sovereign immunity the municipality
possessed.

The second common-law distinetion between municipal
functions—that protecting the ecity from suits challenging
“discretionary” decisions—was grounded not on the principle
of sovereign immunity, but on a conecern for separation of
powers. A large part of the municipality’s responsibilites

# The common-law immunity for governmental functions is thus more
comparable to an absolute immunity from liability for comduet of a certain
character, which defeats 4 =uit at the outszet, than to a qualified nonmunity,
which “depends on the circomstances and motivations of [the official=]
:I('1il1ll=. As extablizhed by the ey idence at trial."” Imbler v. Pachtman, 424
U. 8., at 419, n. 13

w Municipal defense=—including an assertion of sovereign immunity—
to & federal right of action are, of course, controlled by federal law. See
Fitzpatrick v. Bitzer, 427 U, B, 445, 455456 (1976) ; Hampton v, City
of Chicage, 434 F. 2d 602, 607 (CAT 1973) (Btevens, J.) (“Conduet by
persons acting under color of state law which i= wrongful under 42 U. 5. C
§ 1953 or § 1985 (3) cannot he immunizged by state law. A construction
of the federal statute which permitted a state immunity defense to have
controlling effect would transmute a basic guarantee into an illusory prom-
ise: and the supremacy clause of the Constitution insures that the proper
construction may be enforeed.”).
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involved broad discretionary decisions on issues of publie
policy—decisions that affected large numbers of persons and
called for a delicate balancing of competing considerations,
For a court or jury, in the guise of a tort suit, to review the
reasonableness of the city's judgment on these matters would
be an infringement upon the powers properly vested in a eo-
ordinate and coequal branch of government, See Johnson v.
State, 69 Cal. 2d 782, 794, n. 8, 447 P, 2d 352, 361, n. 8 (1968)
(en bane) (“Immunity for ‘diseretionary’ activities serves no
purpose except to assure that courts refuse to pass judgment
on poliey decisions in the provinee of eoordinate branches of
government.”). In order to ensure against any invasion into
the legitimate sphere of the municipality’s polieymaking proe-
psses, courts therefore refused to entertain suits against the
city “either for the non-exercise of, or for the manner in which
in good faith its exercises, discretionary powers of a public
or legislative character.” 2 Dillon § 753, at 862.*

Although many, if not all, of a municipality’s activities
would seem to involve at least some measure of diseretion,
the influenee of this doetrine on the eity's liability was not as
significant as might be expected. For just as the courts im-
plied an exception to the municipality’s immuntiy for its
“governmental” functions, here, too, a distinction was made
that had the effect of subjecting the eity to liability for much
of its tortious conduet. While the city retained its immunity
for decisions as to whether the publie interest required acting
in one manner or another, once any particular decision was
made, the city was fully liable for any injuries incurred in the

# See generally 18 MeQuillin § 53.04a; Shearman & Redfield §§ 127-130;
Williams § 6, at 15-16. Like the governmental/proprietary distinetion, a
elear line between the municipality’s “discretionary™ and “ministerial” fune-
tions was often hard to discern, a diffieulty which has been mirrored in the
federal courts' attempts to draw a similar distinetion under the Federal
Tort Claims Aet, 28 " 85 C g;’ii\“l.l.'ll Bpe :.!"lll'r:ll:.'l } K ]].:I"n'i‘-.__
Administrative Law Treatise § 2508 (1958 & Supp. 1970)
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execution of its judgment. See, e. g.. Hill v. Boston. 122 Mass,
344, 358-350 (1877) (dieta) (municipality would be immune
from liability for damages resulting from its decision where
to construet sewers, sinee that involved a discretionary jude-
ment as to the general publie interest; but eity would he liable
for neglect in the construetion or repair of any particular
sewer, as such activity is ministerial in nature). See men-
erally C. Rhyne, Municipal Law § 30.4, at 736-737 (1057):
Williams § 7. Thus muniecipalities remained liable in dam-
ages for a broad range of conduet implementing its discre-
tionary decisions,

Onee again, an understanding of the rationale underlving
the common-law immunity for “diseretionary” functions ex-
plains why that doctrine eannot serve as the foundation for a
good-faith immunity under § 1983. That common-law doe-
trine merely prevented courts from substituting their own
judgment on matters within the lawful diseretion of the munie-
ipality. But a municipality has no “diseretion” to violate
the Federal Constitution ; its dictates are absolute and impera-
tive. And when a court passes judgment on the munei-
pality's conduet in a § 1983 action. it does not seek to
second-guess the “reasonableness” of the eity's deeision nor
to interfere with the local government’s resolution of com-
peting policy considerations, Rather, it looks only to whether
the municipality has conformed to the requirements of the
Federal Constitution and statutes. As was stated in Sterling
v. Constantin, 287 U, 8, 378, 308 (1932). “When there is a
substantial showing that the exertion of state power has
overridden private rights secured by that Constitution, the
subject is necessarily one for judicial inquiry in an appropriate
proceeding directed against the individuals charged with the
transgression,”

In sum, we can diseern no “tradition so well grounded in
history and reason” that would warrant the eonelusion that
in enacting §1 of the Civil Rights Aet, the 420 Congress
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sub silentio extended to munieipalities a qualified immunity
based on the good faith of their officers. Absent any clearer
indieation that Congress intended =0 to limit the reach of a
statute expressly designed to provide a “broad remedy for
violations of federally protected civil rights,” Monell v. New
York City Dept. of Social Services, 436 U, 5., at 685, we are
unwilling to suppose that injuries oecasioned by a munici-
pality's unconstitutional conduet were not also meant to be
fully redressable through its sweep,*

B

Our rejection of a construction of § 1983 that would accord
municipalities a qualified immunity for their good-faith con-
stitutional violations is compelled both by the legislative
purpose in enacting the statute and by eonsiderations of publie
policy. The central aim of the Civil Rights Aect was to pro-
vide protection to those persons wronged by the “ ‘[m]isuse of
power, possessed by virtue of state law and made possible only
because the wrongdoer is elothed with the authority of state
law.!"” Monroe v. Pape, 365 U. S, 167, 184 (1961) (quoting
United States v. Classic, 313 U. 8. 200, 326 (1941)). By
creating an express federal remedy, Congress sought to “en-
force provisions of the Fourteenth Amendment against those
who carry a badge of authority of a State and represent it In
some capacity, whether they act in accordance with their
authority or misuse it.”  Monroe v. Pape, supra, at 172

How “uniquely amiss” it would be, therefore, if the gowv-
ernment itself—“the social organ to which all in our society
look for the promotion of liberty, justice, fair and equal
treatment, and the setting of worthy norms and goals for
2 . P. Bator, P. Mishkin, D. Shapiro & H. Wechsler, Hart and
Wechsler's The Federal Courtz and the Federal Svstem 336 (2d ed. 1973)

{“I'Where constitutional rights are at stake the courts are properly astute,
in construmg statutes, o avoud the conclusion that Congress intended to
use the privilege of immunity . . . in order to defeat them ")




T8-1770—0PINTON
28 OWEN v. CITY OF INDEPENDENCE

gocial conduct”—were permitted to disavew liability for the
injury it has begotten. See Adickes v, Kress & Co,, 308 U, 8,
144, 190 (1970) (opinion of Beexnaw, J.). A damages remedy
against the offending party is a vital component of any
scheme for vindieating cherished constitutional guarantees,
and the importanee of assuring its efficacy iz only aceentuated
when the wrongdoer is the institution that has been estab-
lished to protect the very rights it has transgressed. Yet
owing to the qualified immunity enjoved by most government
officials, see Scheuer v. Rhodes, 416 U. 8. 232 (1974). many
vietims of municipal malfeasance would be left remediless if
the city were also allowed to assert a good-faith defense,
Unless countervailing considerations counsel otherwise, the
injustice of such a result should not be tolerated.™
Moreover, § 1983 was intended not only to provide com-
pensation to the vietims of past abuses, but to serve as a
deterrent against future constitutional deprivations, as well,
See Carlson v, Green, — U, 8, —, —, n. 5 (1980) ; Carey v.
Piphus, 435 U. 8. 247 256-257 (1978). The knowledge that
a municipality will be liable for all of its injurious eonduet,
whether committed in good faith or not, should create an
incentive for officials who may harbor doubts about the law-
fulness of their intended actions to err on the side of protect-
ing citizens' constitutional rights.”  Furthermore, the threat

5 The absence of any damages remedy for violations of all but the most
“olearly established” constitutional rights, see Wood v, Strickland, 420
. 8. at 322 rcould also have the deleterions effect of freezing constiin-
tional law in itz eurrent state of development, for without a meanmgiul
1'|'||||-|‘|:n_ .|::|||".|'|! |||.-||'.||i||:-1- '.'.j|| have little inecentive to seck '-Ill'llil"-l‘“"\ll
of those constitutional deprivations that have not previously been clearly
defined.

 For example, given the diseussion that preceded the Independence
City Couneil’s adoption of the alle redlyv slanderouz resolution mpugning
petitioner s mtegrity, se« N, O, supra, one mus=t wonder this entir |.1||.:.|I|n|:|.
would have been NeCes=ary had the councl ]lH'nllu Ire r;‘.|-:|||!:||' that the city

might be liable for their misconduct,
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that damages might be levied against the city may encourage
those in a policymaking position to institute internal rules
and programs designed to minimize the likelihood of unin-
tentional infringements on constitutional rights* Such
procedures are particularly beneficial in preventing those
“systemic” injuries that result not so much from the eon-
duet of any single individual, but from the interactive be-
havior of several government officials, each of whom may be
acting in good faith. Cf. Note, Developments in the Law:
Section 1983 and Federalism, 90 Harv. L. Rev, 1133, 1218-
1219 (1977).>

Our previous decisions conferring qualified immunities on
various government officials, see supra, at 13-15, are not to be
read as derogating the significance of the soeietal interest in
compensating the innocent vietims of governmental miscon-
duct. Rather, in each case we concluded that overriding
considerations of public policy nonetheless demanded that the
official be given a measure of protection from personal liability.
The concerns that justified those decizions, however, are less

12 O, Aibermanls IJI]JIJ r Co. v ,1,.r|.l|.-|fr||. 422 U, 8. 405, 417418 (1975):

“If emplovers faced only the prospect of an injunctive order, they would
have little incentive to shun practiees of dubious legality. It i= the reason-
ablv eertain prospect of a |-.||'LF|.,|_\ awnard that ||;|'|n_|]|-|- the “pur or
catalvst which caouses emplovers and unions to self-examine and to =eli-
evaluate their employment practiees and to endeavor to eliminate, so far
pg possible, the last vestiges of an unfortunate and ignominion: page in
thiz country's history." [United Stotes v. N, L. Industries, Inc., 479 F. 2d
s34, 379 (CAS 1973)."

o l|II :Il|4|I|1HI1. the threat of haluhiv :1|:.'|ili-r the ety |III'__'hI o Incrense
the attentiveness with which officials at the higher levels of government
BNy RS the eonduct of thewr subordimates The need to m=titute svstem-
wide measures m order to meresze the vigilinee with whieh ot herwise
indifferent municipal officials protect citizens” constitutional rights 1=, of
O s |-:-!IrI1'II:i.|r|_'. arnte where the front-line officers are |l|f|E|t]F'|Ir-|lrlHrI.

in their mdividual capacities,
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compelling, if not wholly inapplicable, when the liability
of the municipal entity is at issue

In Scheuer v. Rhodes, supra, at 240, Tue CHier JusTice
identified the two “mutually dependent rationales” on which
the doetrine of official immunity rested:

“(1) the injustice, particularly in the absence of bad
faith, of subjecting to liability an officer who is required,
by the legal obligations of his position, to exercise disere-

0On at least two previons oecasions, this Court has expressly recog-
mzed that different considerations come into play when governmental
rather than personal liahilitv i& threatened. Hutto v, Fianey, 437 U. 8. 678
(197%), affirmed an award of attornev'z fees out of state funds for a
deprivation of constitutional rights, holding that such an assessment would
not contravene the Eleventh Amendment. In response to the suggestion,
adopted by the dissent, that any award should be borne by the govern-
mient ||I1-||'i.;|,|.- pt'r.--l'!||4.'|.||:l.'I l||r' ('ﬁul’T |'|uh'|| 1h|:|l -I||'!| an .'|||1|1'.;|.ri|;||;| 'h'l.'l‘nl,l]d
not only be “manifestly unfair,” bot would “def[v] this Court's insistence
in a related context that imposing personal liability in the absenee of bad
f'|i1|| miay cau=e =tafe ||ﬂ'i|'t'r!- fo "eXPre=e r]IrlT |Ii.-r'ﬂ~1i|:ll'| 'l.l.'il|| IIIHIIJI,‘
timiditv.," Wood v. Strickland, 420 U, 8. 308, 321." [Id. at 699, n. 32.
The Court thus acknowledged that imposing personal liability on publie
officials ecould have an undue chilling effect on the exercise of their decision-
making responsibilities, but that no such permiciois conseqienees Wers
likely to flow from the possibility of a recovery from publie funds.

Our decision in Lake Country Estates, Ine, v. Tahoe Planning Agency,
440 U, 3. 391 (1979), also recognizged that the justifications for immuniz-
ing officials from perscnal lability have little foree when =ut = brought
against the governmental entity itself,  Petitioners in that case had sought
damages under § 19583 from a regional planning ageney and the individual
members of it governing agency {lll_‘.'illj: on Tenney v. Brandhorve, 341
7. 8 367 (1951}, the Court concluded that “to the extent the evidence
discloses that theze individual= were aeting in a eapacity comparable to
that of members of a state legislature, they are entitled to absolute mmu-
nity from federal damages liabilitv.” 440 17, 8, af 406. At the same
time, however, we eautioned: “If the respondents have enscted uneonstitu-
tional legislation, there i= no reason why relief against TRPA itself should
not adequately vindiente petitioners’ interests. Sec Monell v. New Fork
l','][_u Dr‘drf. r.-_f social services, 430 U. 8 a58." [Id., at 405, n. 29,
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tion; (2) the danger that the threat of such liability
would deter his willingness to execute his office with the
decisiveness and the judgment required by the public
good,” *

The first consideration is simply not implicated when the
damage award comes not from the official’s pocket. but from
the public treasury. It hardly seems unjust to require a
municipal defendant which has violated a ecitizen's constitu-
tional rights to compensate him for the injury suffered
thereby. Indeed, Congress enacted § 1983 precisely to pro-
vide a remedy for such abuses of official power. See Monroe v.
Pape, supra, at 171-172. Elemental notions of fairness die-
tate that one who causes a loss should bear the loss,

It has been argued, however, that revenue raised by taxa-
tion for public use should not be diverted to the benefit of a
single or discrete group of taxpayers, particularly where the
municipality has at all times acted in good faith. On the
contrary, the accepted view is that stated in Thayer v. Boston,
supra—"“that the city, in its corporate capacity, should be
liable to make good the damages sustained by an [unlucky]
individual, in consequence of the acts thus done.” 19 Pick..
at 516. After all, it is the public at large which enjoys the
benefits of the government's activities, and it is the publie
at large which is ultimately responsible for its administration.
Thus, even where some constitutional development eould not
have been foreseen by municipal officials, it is fairer to allocate
any resulting financial loss to the inevitable costs of govern-

® Wood v. Strickland, 420 U, 8. 308 (1975), mentioned a third justifi-
cation for extending a qualified immunity to public officials: the fear that
the threat of personal liability might deter eitizens from holding publi
office. See id, at 320 (“The most eapable candidates for school board
positions might be deterred from seeking office if heavy burdens upon
their private resources from monetary liability were a likely prospect dur-

g their tenure.™) Such fears are totally unwarranted, of course, onee

the threat of personal labality i= eliminated,
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ment borne by all the taxpayers, than to allow its impact to
be felt solely by those whose rights, albeit newly recognized,
have been violated. See generally 3 K. Davis, Administrative
Law Treatise § 25.17 (1958 and Supp. 1970); Prosser § 131,
at 978; Michelman, Property, Utility, and Fairness: Some
Thoughts on the Ethieal Foundations of “Just Compensation”
Law, 80 Harv, L. Rev. 1165 (1967).*™

The second rationale mentioned in Scheuer also loses ita
foree when it is the munieipality, in contrast to the official
whose liability is at issue. At the heart of this justification
for a qualified immunity for the individual official is the con-
cern that the threat of personal monetary liability will intro-
duee an unwarranted and uneconscionable consideration into
the decisionmaking process, thus paralyzing the governing
official’s decisiveness and distorting his judgment on matters
of public poliey. The inhibiting effect is significantly re-
dueed, if not eliminated, however, when the threat of personal

* Wonell v. New York Cilv De J.lf ol ."'ir.lr.'.unr Service &, U, i :i“'l.l
that the prineiple of los-spreading was an insufficient justification for
holding the I||Ii||l|'||b.|f|r_'.' linble under § 1953 on a respondeal supenor
theors 436 17, 8., at 603694, Here, of course, quite a different situation
i= presented.  Petitioner does oot seek to bold the eity responsible for
the |II||||I|-II1II1||rI'|.|| metmwn= of an 1J|1|.|'.||i||:|| allicial “solelv  beeans=e ir
emiplovs a tortfessor,” Id., at GO] tather, habilty 1= predieated on a
determination that “the action that i= alleged to be uneonstitutional impe-
ments or execufes & |I|-|:|l"- statement, ordinance, regulation, or deci=son
officially adopted and promulgated by that body's officers""  fdf, at 600
|r| thi= ||I'I'I|II:|-r.|I|||'—'|'.=|l n it 1= the |l.|-'.|| oV eErmmeeEnt iseli that 1= =] ol
sible for the constitutional deprivation—it = perfectly remsonable to dis-
tribute ihe ||r-»- to the |l'.||l.'|1' a= g eost of the administ ration of government,
rather than to let the entire burden fall on the mjured mdividual

0 CThe imposition of monetary costs for mistakes which were not unrea-
sonable i the light of all the cirenmstanees would undoubiedly deter even
the most conseientions school decisionmaker from exercising hi= Judgment
independently, forcefully, and in a manner best serving the long-term
intere=t of the school and the students.” Wood v, Strckland, supra, at
319320
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liability is removed. First, as an empirical matter, it is ques-
tionable whether the hazard of municipal loss will deter a
public officer from the conscientious exercise of his duties:
city officials routinely make decisions that either require a
large expenditure of munieipal funds or involve a substan-
tial risk of depleting the public fise. See Kostka v. Hogg, 560
F. 2d 37, 41 (CAl 1977). More important, though, is the
realization that consideration of the municipality’s liability
for constitutional violations is quite properly the concern of
its elected or appointed officials. Indeed, a decisionmaker
would be derelict in his duties if, at some point, he did not
consider whether his decision comports with constitutional
mandates and did not weigh the risk that a violation might
result in an award of damages from the public treasury. As
one commentator aptly put it, “Whatever other concerns
should shape a particular official’s actions, certainly one of
them should be the constitutional rights of individuals who
will be affected by his actions. To criticize section 1083 li-
ability because it leads decisionmakers to avoid the infringe-
ment of constitutional rights is to criticize one of the statute's
raisons d'étre,”” ©

"1 Note, Developments in the Law: Section 1983 and Federalism, 90
Harv. L. Rev. 1133, 1224 (1977). See also Johnson v, California, 69 Cal,
2d TRZ, TO2-T03, 447 P. 2d 352, 350-360 | 1968)

“Nor do we deem an emplovee's coneern over the potential hability of
hiz employer, the governmental unit, a justification for an expansive defini-
tion of ‘discretionaryv,” and hence immune, acts, A= a threshold matter
we consider it unlikely that the possibility of government liabality will be
6 serioE  deterrent to the fearless exercise of judgment by the sme-
ploves In any event, however, to the extent that sueh a deterrent
effect takes hold, it may be wholesome. An employes in a private enter-
prise naturally gives some consideration to the potential lability of his
emplover, and this attention unguestionably promotes eareful work; the
potential liability of a governmental entity, o the extent that it affects

primary conduct at all, will similarly influenee |-l||-||1 emplovess,”  (Cita

tion apd footnots omitted. )
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v

In sum, our decision holding that municipalities have no
immunity from damages liability flowing from their consti-
tutional violations harmonizes well with developments in the
ecomimmon law and our own pronouncements on offieial immuni-
ties under § 1983, Doctrines of tort law have changed sig-
nificantly over the past eentury, and our notions of govern-
mental responsibility should properly refleet that evolution.
No longer is individual “blameworthiness” the acid test of
liability; the principle of equitable loss-spreading has joined
fault as a factor in distributing the costs of official misconduet.

We believe that today’s decision, together with prior prece-
dents in this area, properly allocates these costs among the
three principles in the seenario of the % 1983 cause of ac-
tion: the vietim of the constitutional deprivation; the officer
whose conduet caused the injury; and the publie, as repre-
sented by the munieipal entity. The innocent individual who
is harmed by an abuse of governmental authority is assured
that he will be compensated for his injury. The offending
official, so long as he eonducts himself in good faith, may go
about his business secure in the knowledge that a qualified
immunity will proteet him from perzonal liability for damages
that are more appropriately chargeable to the populace a= a
whole. And the public will be foreed to bear only the costs
of injury inflicted by the “execution of a government'’s poliey
or custom, whether made by its lawmakers or by those whose
edicts or acts may fairly be said to represent official policy.”
Monell v. New York City Dept. of Social Services, 436 U, 5.,
at 694,

Reversed.
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