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Mo. 78-1779, Owen v. City of Independence

POWELL, J., dissenting:

The Court today holds that the City of
Independence may be liable in damages for violating
a constitutional right that was unknown when the

events in this case occurred. FheLfowri's desisatron

ia _peraTE]Y —fTawedy It Ffinde & denial of due
process in the city's failure to grant petitioner a

Auscbangad -

hearing to clear his name after he Uﬁﬁq‘f?*ﬁ, But
Aree

nunmﬁaumnn involved only the proper

exercise of discretionary powers according to

prevailing constitutional doctrine. The city

imposed no stigma on petitioner that would require

4 name-clearing hearing under the Due Process

clause.

ol

On the basis of this fanciful deprivation
of rights, the Court interprets 42 U.5.C. § 1983 to
impose strict liability on municipalitiss

conatitutional violations. This strict liability
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A

From 1967 to 1971, petisbemnsr Owen served
as Chief of the Independence Police Department at
the pleasure of the City Manager. ___ 1/ Priction
betwean Owen and City Managsr Alberg flared openly
in early 1972, when charges surfaced that the
Police Department's property room was mismanaged.
The City Manager initiated a full internal
investigation.

“Wr ¥, the City Auditor hm.l}
reported that the records in the property room were

80 sparse that he could not conduct an audit. The

City Counselor also reported that ®“there was no

evidence of anv criminal acts, or wviolation of any
state law or municipal ordinances, 1 the
adminiastration sf tha property room." T F.24
925, 928 (CAB 1977). In a telephone call n April
10, the WA, Manager asked Twen ¥ resian s Ficd
ifferad him anot her oo it ion in the Department.
ThHé Ewo met n the followinag lay . Albherg &aXxpDre o]
his mhapoiness over the Drooerty I - Cuat .
and again requests 1 that wen stepn down. Whan (Ower

ref .
efused, the ity Manager respondad that he w




B ——————

on April 13, the City Manager asked

Lisutenant Cook of the Police Department 1If he

would be willing to take over as Chief. Alberg

alss released the following statement to the

public:
"At my direction, the City
Counselor's office, in conjunction with
the City Auditor, have completed a routine
audit of the police property room.
"Discrepancies were found in the
administration, handling and security of
recoversad property. There appears to be
no evidence to substantiate any
allegations of a eriminal nature.® [d., at
928=929.,
The District Court found that the 1LY
Manager decided on Saturday, April 15 ¢t replace
men as Chief f Police with Lieutenant K. 421
F.Supp. , At 1115, Bafores rthe lecigior —_—
ARACuUnced | however, ¥ P internal report T thi
Property room  Fedtinea thae handa-of Pau Roharts .
3 Mombe ¥ “{ B g e i ) - . wa
scheduyl ad [ D ire sFEoy rhas ADT 1 1




meet ing. At that sesaion, Roberta read a

statemsnt that accused police officials of

inefficiencies® and var ious ®"inappropriate®
actions. App. 24. He then moved that the Council
relsane the reports to the public, refer them to
the Prosecuting Attorney of Jackson County for
presentation to a grand jury, and recommend t ke
Clty Manager that he "take all direct and
appropriate action permitted inder the Charter.®
Ie‘l_.. at 25. The Council unanimously approved the
resolution.

On April 18, Alberg "implemented his prior
decision to discharge [Owen 8 Chief f Police.™
560 F.24, at 929, The notice f terminat lor tatead
simply that Owen' emplovment wa *rtarminated under
the provision y f S o~ f r 1.3101 f AT .
“hartesr ,® ApR., 17 That charter pr jrant
rthe it Marnaoger - y ¥ 1F v ¥
"heads" f administrat leDartment Subhan dssmad

NNV ra e o - . & i
L rminat ¥ ThHa F v ’ e 4:TT.
"rhare . X T . g = . r Forum DT 1o}

prepared

-
Qroan




by the Charter or ordinances of the City ol
Independence, HMissouri, relating to the dismissal
of Mr. Owen." App. 27.

The City Manager referred to the
Prosecuting Attorney all reports on the property
MO . The grand jury returned & “"no true bill,”
and thare has been no further official action on
the matter. Owen filed a state lawsuit against
Councilman Roberts and City Manager Alberqg, askinag
for damages for libel, slander, and malicious
prosecution. Alberg won a dismissal of the stat:
law claims against him, and Councilman Roberts
reached a settlement with Owen. ' 2/

This action was filed imn 1976. Owean

alleged that he had bean lanied i

iberty

interest in his professional reputation when he was

dismissed without formal charges or a hearing.
App. B, 10D. __'E._
II
Due Process requlrd | nearing r A |
lisshares of.a soveroaant ssoloves "Lif the smnlove:
Creates and lisseminates s falms and lefamatory
impression about the employee in connection with




his termination.® Codd v, Velger, 429 U.S5. &24,

628 (1977) (per curiam). This principle was first

announced in Board of Regents v. Roth, 408 U.5. 564

{1972), which was decided in June of 1972, ten
weeks after Owen was discharged. The pivotal
question after Roth is whether the circumstances of
the discharge so blackened the employee's name as
to impair his liberty interest in his professional
reputation.

The events surrounding Owen's dismissal
*were prominently reported in local newspapers.®
S60 F.24, at 930. Doubtless the public received a
negative impression of Owen's abilities and
performance. But for a name-clearing hearing to be
necessary, the employer must mak & a public
statement that either "might seriously Adamage [the
employee's) standing and associations

community,® or alleged ®"that he had been guilty of

dishonesty, or immorality."® Board of Regents wv.

“'l"lfh. 408 U. 5., 513, Mo hearing i8 rl‘l.]l:'l"""l"
after the “discharge of a public employes whose

position is terminable at the will of the employer

when there is no public disclosure of the reasons




for the discharge.® Bishop v. Wood, 426 U.8., M1,

A48 (19786).

The City Manager gave no specific reason
for Aismissing Owen. Instead, he relied on his
discretionary authority to discharge top
administrators ®“for the good of the service.”
Alberg made no reference to immoral or dishonest
action. Indesd, in his ®"proparty room®™ statemsnt
of April 13, Alberg said that there was “no
avidence to substantiate any allegations of a
eriminal nature.®™ This exoneration was reinforced
by the grand jury's refusal to endorse
prosecution im the matter. Thus; nothing in the
actual firing cast such a stigma on Owen's
professional reputation that his liberty was
infringed.

The Court concedes that the City Manager's
actions established no stigma. Rather,

concludes that atiama derived from events

*connected with® the firing. Ante, at + 560

F.24, 917. The Court attaches qreat

significance to the resolution adopted by the City

Council at {its April 17 meeting. But that




resnlution merely recommended that Alberg taks

'upprupr|.tn action,® and the District Court f ound

that there was no “causal onnection® between

eveants in the City Council and the firing

421 F. Supp., at 1121, Two days befors

Council]l mat, Alberg had decided to dismiss Owen,

Indeead, Councilman Roberta stated at

that the City Manager already had asked

resignation. AppP., 25.

as part of

dAemonstrated

Manager




The statements by Councilman Roberts were

not 80 measured or benign, Bur thay provides no

basis for this action against tha City of

Independence . Under Monell v. New York City Dep't

of Social Services, 436 D.5. 658, 691 (1978), the

City cannot be held liable for Roberts' statements

on & theory of respondeat superior. That case held

that under § 1983 municipalities are liable

constitutional dAeprivations only | the challenge:

action was taken “"pursuant t«

policy of some nature.® hs

Bunicipality cannot be held liable

it employs T3 Ibid,

original). The statements




dirsct the discharge process.

attended Owen's firing, the City may not be held
Oladi iy Al Al
liable for public misapprehension of the reasons

for the dismissal. There was no constitutional

injury: there should be no liability. 6/

Having found a constitutional Adeprivation

where Jd——dateay only the valid exercise
gl accscvad

governmental ’Iu't"'lur'l.'."-f'ﬂ the

municipalitiess are strictly liable

constitutional

municipal corporations enjoved

from § 1981 claims.




695 1d4., at T13=714 (POWELL, J., concurringl.

Following today's decision, municipalities

will have gone in two ahort vyears from absolute

immunity onder € 1983 to strict liability. As @&

policy matter, 1 believe that strict municipal

liability Ylllogicslly subjects local governments to

damage judgments for actions that were reasonable

when performed. It will CONVert municipal

administration into a hazardous slalom course where

the constitutional obstacles are both unknown and

unknowable. Mo reover, the Court's decision

conflicts with the apparent intent of the drafters

of the statute, with the common law of

tort liablility, and with the current state

municipal immunities.

Section 198

action against

Asor i v




immunities and defenses rather than in derogation

of them." Imbler v. Pachtman, 424 U.S5. 409, 418

{1976). Bee Tenney v. Brandhove, 341 U.5,

(1951).

This approach reflects several concerns.

Pirst, ths common-law traditions of immunity for

public "’”“‘Ials could not have been repealsd by

the “general language®™ of § 19g3. Tenney, supra

341 U.B.;, at 176; see Imbler v. Pachtman, 424 1.5.

409, 421-424 (1976); Pierson v. Ray, 186 0.5. 547,

554=-555 (1967). In addition, "the public interest
requires decisions and action
the protection of the public.® Scheuer v. Rhodes,

416 0.8. 232, 241 (1974). Because public

will e#rr at times, the "concept of




officials "cannot be sxpected to predict

course of constitut ional | roeo

IMl&T

Navarstte, 434 U.58,

In responss { theas considera

Court has found absolute immunity fr

for state legislators, Tenney v,
el et

judges, Pierson v. Ray, 3186 |

prosscutors their prosecutorial
'I_-p_]_-r V., Pac‘htﬂ:ﬂ, BUPTA.

been granted qualifi=A

them when they

policies that

constitutional.

accorded t
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acts, while still leaving the municipality liable

for bad falth or unresasonable constitutional

deprivations.

To the sxtent that today's decision will

inject constant consideration of § 1983 liability

inte local Aecisionmaking, it will sap the

independence of local governments and their ability

to respond to the needs of their communities. Only

this Term, we noted that the ®"point® of immunity

under & 1983 "is to forestall an atmosphere of

intimidation that would conflict with [officials’

resolve to perform their designated functions in a

principled fashion.® Ferri v. Ackerman, U.5.

(No. 78-5981, slip op., at 1ﬂ1.39TH9 Court

now argues that although local officials might
modify their actions unduly if they had no personal
immunity under € 1981, they are unlikely to do 8o

when the locality itself will be held liable. This

contantion reflects ...'. bow —Egq ek

municipal M
a1

ir-
officers and & misunderstandess #F the political
process. Responaible loecal officiale will be
concerned pecspretdy over potential judgments

iy —

AgAainst "-‘h"lrll-lpl{wju for ffonstitutional torts.




Moreover, they will be accountable within the

é———.-‘.m‘—m political system for subjecting the

municipality to adverse judgments. With officials

looking over their shoulders at strict municipal

liabilitcy for unknowable constitut ional

2

deprivations, the fl'lulrinq‘u{?v'fﬂm*ﬁfll paralysis

would be little Aifferent from that caused by f[ear

of personal liability. Cf. Wood v, Strickland, 420

0.8., at 108; Scheuer v. Rhodes, 416

In addition, basic fairness regquires a
gualified immunity for municipalities. The good
faith defense recognized under ;i 1983 imposes
liability only when officials “"knew or should have
known®™ of the constitutional right that
allegedly infringed, and "knew or should
that their conduct violated tha

norm. " Procunier v. Navarette,

The standard incorporates the

appliss eqgually ¢t

individual offici

able than individu




constitutional doctrine.

PPN > BV SR
The Court M1I“1lltl that as a

mattar of social justice, municipal corporations
should bs held strictly liable even if they could
not have known that a particular action would
viclate the Constitution. After all, the Court
urges, local governments can “spread® the costs of
any judgment across the local population. Ante, at

Ha fael Hoad
+«+ The Court neglects, however, thntq many local
governments lack the resources to withstand
substantial unanticipated liability under € 1983,
Even enthusiastic proponents of municipal liability
have conceded that ruinous Hjudgments under the
statute could imperil local governments. E.q..
Mote, Damage Remedies Against Municipalities for
Constitutional vViolations, A9 Harv. L. Rew., 922,
958 {1976). By simplistically applying the
theorema of welfare economics and ignoring the
reality of municipal finances, the Court Iimposes
strict liability on the least prosperous level of
government . _j__i For municipalities, the result

b e ALk e i

will be confusion nndaa gevere limitation on their
Al Floae Joaslotle y
ability to gevern. N




The Court searches in wvain for legal
authority to buttreas itm e pol ey
judgment. Today's decision finds no support in the
legislative record of the Civil Rights Act of 1871,
or in the traditional and present law of municipal
tort liability. These conventional sources of our
law all point to the need for qualified immunity
for local governments.

£ g ot o _'H_Zb

[\_I. ) SBection 1983 was enacted as part of

the 1871 Ciwvil Rights Act, yet nothing in the
history of that legislation supporte the Court's
Adecision. In fact, the concerns articulated {n
lengthy debates on the Act suggest that the members
of the Forty-second Congress would be appalled by
this ruling.

The dispute over municipal liability under
€ 1981 has focused on the Jdefeat of

amendment during the dslibsarations

Rights Act. E_'_Il.'.’ Monroe, supra, 165

H--“:nr-l.l._, supra, 436 0.5, at 664-690. wen. Sherman
propossd that local governments be hels

liable for ~onAtitutional Adsprivations cauasd by




riots within their boundaries. As originally
drafted, the measure imposed liabllity even LE
municipal officials had no actual knowledge of the

impending disturbance. 9/ The amendment, which

-
4i4 not .H'!“t the part of the Civil Rights Act

that we know as § 1983, was approved by the Senate
but rejected by the House of Representatives,
After two revisions, both Houses passed what is now
codified as 42 U.B8.C. § 1986. The final version
applied mot just to local governments but to all
“persons,* and imposed no liability unless the
defendant knew that a wrong was “about to be
committed.® _ 10/

Because Sen. Sherman initially proposed
strict municipal 1iability for constitutional
torts, the discussion of his amendment offers an
invaluables insight into the attitudes
colleagues on the guestion now before the
Much of the resistance to the measure flowed from
doubts as to Congress' power under the Constiltution
to impose vicarious liability on local governments.
Monell, supra, at 671-681; id,, at Ja i

concurring). But opponents of thes amendment made




additional Argumesnts that strongly support

recognition of gqualified municipal immunity under €

1983,

Pirst, several legislators expressed q-rr-

trepidation that the proposal's strict liability
approach could bankrupt local governments. They
warnaed that liability under the proposal could
bring municipalities “to a dead stop.” Cong.
Globe, 424 Cong., 18t Sess., 763 (1871} (San.
Casserly). GSee id., at 761 (Sen. Stevenson); 771
({Ben. Thurman). Rep. Bingham argued that municipal
liability might be so great under the measure that
it would deprive a community “of the means of

administering justice.®

e e e

Some *Ongressmen argqued that
liability would inhibit the effective operatio
municipal corporations. The fear of liabilikty,
Rep. Kerr insisted, could deter local
from the exercise of “necessary and
functions.®
Casserly): BOA (Rep. Garfisld),

Most significant, though,

criticized the imposition of liability




showing that a municipality knew of an impending
constitutional deprivation. Sen. Sherman defended
this feature of the amsndment as a characteristic
of riot scts long in force in England and this
country. Cong. Globe, 424 Cong., st Sess. 760.

But Sen. Stevenson argued against creating a
corporate liability for personal injury which no
prudence or foresight could have prevented. . . ."

1d., at 761, in the most thorough eritigue of the

amendment, see Monell, supra, at 668, n.18, Sen.

ﬁumm carefully reviewed the riot acts of

Maryland and New York. He emphasized that those
laws imposed liability only when a plaintiff proved
that the local government both had notice of
impending injury and had the power to prevent it.
Cong. Globe, supra, at 771.
“Is not that right? Why make the county,
or town, or parish liable when it had no
reason whatsoever to anticipate that any
such crime was about to be committed, and
when it had no knowledge of the commission
of the crime until after it was committed?

What justice is there in that?" 1Ibid.




These concerns were schosd in the House of

Repressntat ives ., Rep. EKerr complained that =[{)¢

I8 not required,; before liability shall &¢Fach

that it shall be known that there was anv intent lon

to commit these crimes, so as to fasten lisbility
justly upon the municipality.® Id., at 7TAaB. Ha
denounced the “total and shaolute abhsence f
notice, constructive or impl ied, within any decent

limits of law or reason,® adding that the proposal

“takes the property of one and gives it to another

By mere force, without right, in the absence f
guilt or knowledge, or the possibilitw f eithar."
Ibid, Similarly, Rep. Willard argued that

liability "is only warranted when the community

+ has proved faithless ¢t ts luties.”® Id., at
791. Ha ecried {zad tha AT e £ " reg _ 5
that 1t be “pr TS - rt that thar B .
lak's A& Faul ¢ ’ ik lenial, ANy neals 1 ; ¥ b 4 oart i
nty, ty, town, - " h® . 2 i
Lhe f Pr tect F I t f 1w " I l» 1s @
At Tag Bep. Fars — E
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liability on a dAsmonstration that Gthe lefendant

knew that constitutijonal rights were abcia b
Aeniad. Rep. Polamd intr il uced

noting that “"any person who

the affenses named.

use all reasonable diligence within
prevent it.*

same point was made by

sponsor of the sntire Act

member of the ~an ference

the [final draft. -

Garfield).

Sanate




prevent ie." I4., at B
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@ﬂu Court's decision also runs counter

to the common law in the nineteenth century, which

recognized substantial tort immunity for municipal

actions. E.q.. 2 J. Dillon, The Law of Municipal

Corporations #62-863, A75-876 (24 ed. 1873

williams, Municipal Liability for Tort 9%, 16

{1901). Most ninestesnth=century courts held that

sunicipal corporations could not be liable for acts

gndertaken in their "governmental.® as oppossd to

W
__their Abahensninbn, |
‘' q.p ¥ e A .
« governmental /proprietary Aiat inet {on" T

*propr ietary,” capacity.

[ 4

""-_-N'l.*mu infra, at + G is
M\ e —— T

\.

significant primarily becauss i1t was 80O widely

accepted when § 1981 was enacted.

inconceivable that a Congress thoroughly versed in

current l=qal doctrines, agas Monell. 418

BUpra,;
————

U.8., at 669, would have intended through silence

T

to create the strict liability regime imagined t‘-'-,'_‘,.. Plhaie.
A =

she Court.
More directly relesvant

common=lavw Aistinction between "discretionary®™ and

"ministe 1®
ria duties of local jovernments. This

Court wrote in Harris v. District of Co 256

lumbia,




0.8, 6%0, 652 (1921), ®*(W)lhen acting in good faith

sunicipal corporations are mnot liable for the

manner in which they exercise discretionary powers

of a publie or legislative character."

Weightmann v. Corporation of Washington, &6 U.5. (!

Black) 139, 49 (1861). The rationale for this

immunity derives from the theory of separation of

powers. In Carr v. The Northern Liberties, 1315 Pa.

St . 124 (1860) , the Pennsylvania Supreme

explained why a local government

damage caused by an inadequate town

*"[Alow careful we must be

juries 4o not encroach upon the

committted to other public

helongs

means
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That reasoning, which was appl Led
frequently in the ninetesath century, _ 14/
parallsls the theory behind qualified Immunity
under § 1981, indeed, this Court has recognized
the Importance of preserving the autonomy of
sxecutive bodies entrusted with discretionary

powers. Scheuer v. Rhodes held that becauses high

sxecutive officials have broad responsibilities,
thair ®"range of discretion must be comparably
broad."™ 416 0.8., at 247. Conasguently, the
immunity available under § 1981 varies directly
with "the scope of dAiscretion and responsibilities
of the office." 1Ibid. Strict municipal liability
can only undermine that discretion.
m—

."/'!. ) Today's decision also conflicts with
{ 7 ¥
-

the current law in forty-three states and the

— e s e

District of Columbia. Aid-—of those jurisdictions

provide—ganee-besmpmpsaunic pal immunity at least

analogous to a “good faith® defense: Thus, [or
municipalities i ninaty e f ir
jurisdictions, the ourt irrational 1y ~raates
Broadsr liaBiliey Fow ssnat itu*ional jeprivat i
than they face for other torts.




Ten states have laws

tort liability but barring Jdamages

s

caused by discretionary decisi

faith execut Lon 0
ugnconstitutional regul ati
in those states h precisely

qualified immunity

execut ive officials under

government

governmant
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or organs of governasnt .

lead ing commentators on governmental t

have noted both the appropriatenss

acceptance of municipal immunity for

Sas Restatement

ACLE .

Torts, § B89%5C(2) & A et 1 1979

AMainistrative Law i the
(197&) 3

Prosser ;

¥ In four satates, local government &
immunity from tort actions wunle .
liabilicy insurance , _20/ Ralsl T
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ta change than the constitutional bl igat ion

provide the bus AdAriver with a hearing after

Fired. Many times, there may be
municipality to know that its pol
constitutional right about to be

In this case, the
government employes
was not recognized umtil our

Regents v. Roth,

down ten weeks after Owen

weelks after

the Court
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