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T™he Court does not gueat |
of the facts surrounding Owen's
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snhappiness over the property room sltuation and agailn

Dwen aAtep down. Whan Owen refussd, the City Managsr

| he would be fired.

On April 13, the City Manager asked
Police Department (if he would be willing
Alberqg also relesased the following statement
*"At my Adirection,
conjunction with the City Audit
audit of the police property r
*Discrepancies were
handl ing and security
be no evidence
eriminal nature. .
The District Court
Baturday, Apri) ] r et

Police. 421 P.Bupop.,

reports
Roberta read

“qroas ineff|




discharge |[Dwen] as Chief of Police." 1.1

of teraination stated simply that Dwen's espl

ander the provisionas of Bection 1.1}

17. That charter provision jrant s

authority to resove “directors”

desmad neceasary for the good

reguested a hearing on his

Counselor responded that "there in

provided by the Charter ] ord inanc

Miaaouri, relating to the Aismianal
The City Manager referred

reports on the property

Bill.;® and theres has been

Cwen filed & astate lawsuit

Manager Alberqg, asking

prosscut flon,




Roth, 400 U.8. %64 (1972), which was decided in June of 1972, ten
weeks !L"-_‘_E Owen was discharged. The pivotal question after Roth is
whether the clircumstancens of the Aischarge 80 blackened ths
employesa's nans an to impalir his liberty intereat in his professsional
reputation. 1d4., at 572-57%.

T™he events surrounding Owen's dismissal “"were prominently
reported in local newapapers.® 560 Fr.24, at 930. Doubtless the
public received a negative impression of Owen's abilities and
ﬂrfﬂmﬂt"- But & name-clearing hearing is not necessary unless the
amployer makes a public statement that “"might seriocusly damage [the
employee®'s] standing and associations in his communitv.*® Board f

Regents w. Roth, supra, at 573, Mo hearing is reguired after the

*discharge of a public employee whose position is terminable at the

will of the employer when there is no public Aisclosurs E the
reasons for the Adischarge.® Et_ih_n _¥. Wood, 426 141, 148
{1976).

The City Manager gave no specific reason for dismissing
Doy , Instead, he rea) {sd - him iiscret ionary —— v »
discharge top administrators "for the agoond f the service.® Alberg
di4 not suggest that Owen “"had been quilty v {iashonssty,
immoral ity.* Board of Regents v. Roth, supra, at 5731, Indeed,

= LL L e il B A : —_

his "property room® statement f April 13, Alberg said that there wa
- evidence to substantiate any allegat f a rim A 1411 -
This exonerat {or WaER T aforeced § thae 1 and ry" ref h] t
initiate & prosscyt ion n the matter ™ not q the actua
firing cas®: = B s stiona & —— raless —— _—— T n that his




The Court does not address directly the gquestion whether any
stigea was imposed by the discharge. Rather, it relies on the Court
of Appeals’ finding that stigma derived from events "connected with®
the firing. Ante, at 10-12; 560 F.24, at 9)7. That court attached
great significance to the resolution adopted by the City Council at
its April 17 meeting. But that resolution merely recommended that
Alberg take “appropriate action,® and the District Court found that
there was no "causal connection® between events in the City Council
and the firing of Owen. 421 F. Supp., at 1121, Two days before
the Council met, Alberg already had Aecided to Aismiss Owen.
Indesd, Councilman Roberts stated at the meeting that the City
Hanager already had asked for Owen's resignation. App. 25. A/

Bven if the Council resolution is viewed as part of the
discharge process, Owen has demonstrated no denial of his liberty.
Meither the City Manager nor the Council cast any aspersions on
Owen's character. Alberg absolved all connected with the property
room of any illegal activity, while the Council resolution alleged no
wrongdoing, That events focused public attention upon Owen's
dismissal is undeniable; such attention is a condition of employment
== and of discharge == for high government officials. Neverthesless,
nothing in the actions of the City Manager or the City Council

trigeered a constitutional right to a name-clearing hearing. ( da/

The statements by Councilman Roberts were nob 8o mseasured or

benign, but they provide no basis for this action against the City of

Independence. Under Monell v, New York City Dep't of Social

Services, 436 U.S. €58, 691 (1978), the City cannot be held 1iable

I'D'l' hhr'...' lt.tmnt. o L] thmr? of r'.E-'nd..f .u?rlnr. 'ﬂ\.t
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are lisble in damages for constitutional wviolationa Inflicted by

sunicipal policies. 43 U.8., at &9%90. Eﬂal]‘ did not addreasa the

question whather sunicipalities might enjoy a qualified immunity or
good faith defense against § 1983 actions. 14., at 695, 701; id., at
713=-714 (POWELL, J., concurringl.

After today's decision, municipalities will have gone in
short years from absolute immunity under § 1981 to strict liabilli
As a policy matter, 1 believe that strict municipal 1liabil
unreasonably subjects local governments to damages judgments
actions that were reasonable when performed. It converts munic
governance into a hazardous slalom through constitutional obstac)
that often are unknown and unknowabls,

The Court's decision also impinges seriously
prerogatives of municipal entities that are created and
primarily by ths statsc. At the very least, this Ci
initiate a federal intrusion of this magnitude
explicit congressional action. Yet todavy's decisio
nothing in the text of € 19831, Indead,
apparsnt intent of the drafters of the statute, wi
of municipal tort liability, and with

Bunicipal ismunitiesn.

perason® acting uns ol f atate law wt
imposed a Adeprivatio onet itut ilon

al

statute Aoea not refer to immunities.




law ®is to be read in harsony with general principles of tort

{smunities and Aefenses rather than in derogation of them. ” Imbler

o —

v. P man, 424 V.8, 409, 4B {1976)7 see Tenney v. Brandhove, 141

U.8. 367, 376 (1951).

This approach reflects several concerns. First, thes common
law traditions of immunity for publie afficials could not have beer
repealed by the "gensral language® of § 1981, ItEQZi_E;_ﬁ[fT{Z;LT-

supra, 347 0.S8., at 176; see Imbler v. Pachtman, Supra, At 421=-424

L

{1976)1 Plerson v, Ray, 186 D.8. 547, 554-555 (1967). In addition

*the public interest requires Adecisions and action to enfo

for ths protection of the public.® Scheuer v. Rhodes, 416

4 (). pecause public officials will err at times,
concept of immunity assumes . . . that it is better 1O rink
error and posaible injury from such error than not to Aecide
st all.® 14., at 242. See Wood v, Strickland, 420

(197%). By aranting some immunity to governmental act

has attsmpted to snsurs that public decisions wil

by fearas of liabilicty for actions that

gnconst itut ional . Publie officials “canno

the future *Our ae ) ~onatitut lonal

Havarettes, 43 0D.85. 9595, 562 (197H

In resaponas ¢

absolute immunity from § 198)
Brandhove, supra, fjudges,
proascytors i A A TIE,
PS\""""--""I,, BUDTA . .r.p!

-k AR

afrea~ct*a *héem whean




policies that reasonably were thought

tl.‘t.d’ immunity has been accorded el

Ray, supra, at 555-558, state axecutive

fupra, local school board members, Wood

sSuperintendent of a state hospital,

S6), 578-4%77 {197%), and primson offi

Important public
Immunity to local governmenta.
of separation of powers,
l#sant presumptively

Marshall wrote in Marbu




Qualified ijmmunity would provide presumpt ive

protect lon

discretionary acts, while still leaving the municipality

bad faith or unreasonable constitutional deprivations. {_‘_.

Bscauss today's decision will inject constant O«

of & 1983 liability into local decisionmaking,
adverssly the independence of local governments
respond to the nesads of their communities. Only
that the "point® of imsunity under & 1981
atmosphere of intimidation that would conflic
resolve to perform their designated func

fashion." Ferri v. Ackerman,

slip op., at 10).

The Court now arguess that yeal

actiona unduly {f they had faced personal liabili

that they are unlikely to do so when the |
liable. irll:_ at 12=31%, T™Mis contenti
reaponeibil ity f municipal

political proceass. Responsibl

about potential Judgments

onstitutional torts.

political fyatenm

fudgmente .,




for sunicipalities, The good faith Asfense recognized under § 1981

imposes liability only when aofficials acted with mallicious intent
when they "knew or should have known that thelr conduct violatsd the
conatitutional norm.® Procunier v. MNavarette, supra,

———— = — —

standard incorporates the (dea that liability shoul

unless there was notice that a constitutional right
This idea applies alike to governmental entities
officials. Constitutional law is what the
as reflected by today's decision and
the most presclent lawyer would hesitate
matters not plainly sesttled,
gtmoat good faith, may not know O anticipate wher
inaction will be deemed a coOnAtit
The Court neverthe|lsss suggests
fustice, municipal corporati
if thay could not have known
the Constitution. Alter
*spread”
Ante, et 31
Zat B Vs ment n
inanticipated
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able to besar it. _121 For some municipalitiea, the resul

a sevars limitation on their ability to ssrve the publiec.
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M Mbsensl e dssSlagriires sghd
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ite i Judgment , -lzlc fo—the | S
s PR F .k dool. i grulas pr' » ¥ | & ™
deabates on the Civil Rights Act of 'Il'H.I‘I»ch

bnoluded what

Lo-now-oadiflied ae-49-10). Indesd, the leqialative record suggeats

that the MNembers of the PForty-Second Congress would have been

dismaysd by this ruling. Mor can the Court rely on the traditional

or presant law of wmunicipal tort lisability. Each of these

convent lonal sources of law points to the need for qualified {mmunity
for local governments.
1.

The sodern dispute over municipal liability under § 198) has

focused on the defeat of the Sherman amendment Aduring the

deliberations on the Civil Rights Act. E.g., Monroe v. Pape, 165

_— e —

U.8., at 107-191; Monell v. Wew York City Dep't of Social Services,

— — e —— —— | ————

Supra, 43 U.S. at 664-68), S&n. Sherman propossd that local
governlents be held vicariously liable for conatitut ional
deprivations caused by riots within their boundaries, An
originally drafted, the measure [(mposed liability even (if municipal
officials had no actual knowledge of the impending disturbance.
LAY The amendment, which Aid not affect the part of the Civil
Righta Act that we know as § 1981, wasm approved by the Ssnate but
rejected by the House of Representat ives. ld_:* at BE&, Afrer twn
revisionas by conference committess, both Houses passed what

codified as 47 D.5.C. § 19806. The final version applied not just to

local governments but to all “persons.,” and i(mposed no liability

unless the Adefendant knew that & wrong was "about to be committed.”




—

Bacauns Sen., Sherman initially propossed strict -
liabil ity for constitutional tortas, the Alacuas ' f b TLLGL Lk
affersa an invaluable (nsight int the attitudes - 1 1 & agus
the guestion now before the Court. CTITaL: f the reslstance ¢t ¥ i

meaasure f[loved from doubta as ¢ INngress power ¢ L 1+ LT Leard

lability on local governments. Monell wv. MNew York ty Dep‘t f
focial Services, supra, at ET1=-681; id. , 1 T PONELL, ™

concurringl. But ypronent 8 . thae smendAmen aade s A i # .
arguments that strongly support re Initior f gqualified mu | pa

immunity under § 1981,

Vqur' asvernsl leaislat ra EADT T o ™ & " .
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tha assndment a8 & characteristic of riot acts long In force
England and this country. Cong. Globe, 424 Cong., st Beas.,
(1871). But Ssn. Stevenson argued agalinat creating * 3 RO

1iabil ity for personal injury which no prudence or foresight

- g

have prevented.™ 1Id4., at 761. In the moat thorough critigue

amandment ;, Sen. Thurman carefully reviewed the riot acts of Maryl
and New York. BHe emphasized that those laws (mposed liability
whan & plaint iff proved that the local government bot
the impending injury and had the power to prevent |t
*Is not that right? wWhy make the

or pariash liable when it had y  reason

anticipate that any such crime 8 about to

and when it had no knowledge of e commiss|

gontil after it was committed?

that?® 1Ibid.

Theas concerns were echoed in the House yf Representativ
Rep. Kerr complained that "t is not required, before |iabi
attach, that it shall b known T*hat *here WAR ARY
theas cr imes , I O Ffamten

j

Bunicipal ity."*

abaence of not |ice

) law f reaso

me and gives

abaence of guilt

Similarly., Rep.
ar

191. He




®prov(ed] in eourt that theres has been any Adefault, any denial, any
neglect on ths part of the county, city, town, or parish to qlve
citizsens the full protection of the laws.® 1Ibid,

Partly in response to these objections, the amendment as
snacted conditioned liability on a Aemonstration that the defendant
knew that constitutional rights were about to be denied, Rep.
Poland introduced the new measure, noting that “any person who has
knowledge of any of the offenses named. . . . shall [have a] duty @
use all reasonables Ailigence within his power to prevent 1t 1d.,
at B804 (emphasis supplied). The same point was made by Rep.

Shellabarger, the sponsor of the entire Act and with Rep. Pol

member of the conference committes that produced the final

1., at B04-805) see 14., at 807 (Rep. Garfield).

On the Senate aide, one conferes atated that under
varsion
“in order to make the [municipal)
body it must appear in some
Tary that tha officers
vhose duty it was ¢
reaasonable notice
wal likely to hbe
mReana to
San. BSherman
*before you
they had know)
PEraon were abs

Theas




force to strict municipal liability undesr §

sscond Congress refused to hold =
deprivations that could not be
not hold thoss entities atrict
actions that reasonably and in
T™he Court's approach today,
onesrous judgments againat

of officers who fear
Congress® refusal y  impose

any historical argument that
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850, 6432
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officials who have broad reaponaibilitien

dAiscret lon [that isl comaparably broad .
Consequently, the imsunity available under §

with "the scope of Alscretion and responsibilities

Ny Ibid. Strict municipal liability

discretion. 18/

complete |ack iy support
common law (s svident (in ite attempted
¥ Mass. S5%1 (1R3T). Ante, at 18-
a city could be held liable for
Mans., at 516, But Thayer
Massachusetts decisions.
Mass. 541, S44-545 1860 ) ,

situations of aofficial mal feasanc

act ions based n negle
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ths Charter states that Counci]l members may not “"participate in any
e

sanner in the appointment or removal of officers and eaployees of

city.® Violation of § 2.11 is a misdemsancor that can be punished by

ejection from office.

4a/ INSERT B

3/ Roberts hisself enjoyed absolute immunity from § 198}

suitas for acts taken in his legislative capacivy. Lake Country

Estates v. Tahoe Planning Agency, 440 U.S8. 391, 402-406 (1979). Owen

did4 sus him in atats court for libsl and alander, and reachsd an it =
of=court settlement. See supra, at &

6/ Thia case bears aome reasmablance ¢t Martineg
California, r.8. {1979), (No. 78=1268), which involved a §
TN e — —

-..! ¥ L]

1983 suit againat state parole officials for injuries cau

paroled prisoner. Me found that the plaintiffs had n ~ause of
action becauss thsey could not AR ow N munal ralationanir Fin e T
their injuriens and t he act lons ¥ t he jefendants. 14. ., 1
(slip op., at 7-8). That relationship is als absent this case.
Any Iinjury to Nen's reputation was the result f the Roberta
Atatemant, not the policiea af the ity f Indepandence .,

7 *Every perason wha , yncle f AnY tatute,
wrdinance, regqulation, T 7 . T f any State r Territory,
aubiecr g 5 puman » He sub iected, 5 «{% i ger f #ha Dl rad ¥ 13 1

t the Aeprivation f any righta, privilegea, T L ULT




i I i

secured by the Constitution and laws, shall be liable to the party
m - - - '. ‘: ull‘cl " ".,i

8/ The Court's argument is not only unpersuasive, but also
is internally inconsistent. The Court contends that atrict liability
I8 necessary to “create an incentive for officials . . . to err on
the side of protecting citizens' constitutional rights.® Ante, at
280. Yet the Court later assures us that such liability will not
distort municipal decisionmaking because "the inhibiting effect is
slgnficantly reduced, (f not eliminated . . . when the threat of
personal liability is removed.® Id., at 32-3). Thus, the Court
apparently believes that strict msunicipal liability (s needed to
modify public policies, but will not have any Impact on those

policies anyway.

T

3/ Por example, in a recent case in Alaska, & jury awarded
almost $500,000 to & policeman who was accused of “racism and

brutality® and removed from Auty without notice and an opportunity to

be hesard. Mayson v, City of Pairbanks, Mo. 77-1851 (Alas. Pourth

Dist. Super. Ct., Jan. 24, 1979), reported in, 22 ATLA L. Rep. 22

(June, 1979).

10/ Ironically, the State and Federal Governments cannot

——




be held liable for matitutional Yo pr At T™h+ Federa
Government has not walved its sovereign immunity sgains? ; aims .

while the States are protected by the Elever

1y ngressional Globs, 424 ng., et - _— 49
{1871). T™he proposal applied ¢ ANy property Yamaqge r T A
injury caussd "by any persons riotously and . t vy B abled
together; and if such offenas wvas mmitEed . TR .
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The Court takes soms solace In the abasnce In the

s/

Alneteenth century of qualified immunity for local governments,
Ante, at 21-27. That absence, of course, was due to the availability
of absclute msunicipal imsunity for governmental and Alscretionary
acts. My-—eoqiention 18 thas Lhtr- is no Justification For
discovering strict sunicipal liability inm § 1983 when that statute
¥as enacted against a background of extensive municipal immunity.

™es Court also points out that municipalities were subiect
0 suit for some statutory and constitutional violations. Ante,. At
16=17. That asenability to suit is simply irrelevant to the (mmunity

available in tort actions.

—
16a/ NSERT H.)
—— e = _.-

The Court also notes that Sen. Stevenson ment ioned Thayer

during the debates on the Sherman Amendment. Ante, at 19 & nn. 21,

4. That reference , howe ver , ~Ame Auring " L e T e bittarly
ﬂ*hﬂunt‘lnq the Sherman amendmant for impos i nag For® liability -~
.Uﬂl’ﬁ'lml corporations. To buttreass his contention, Sean. Sravenson

read from the decision in Prather v. City of Lexington, 52 Ky. 13

————— e e i el

Monroe) 559, 560-562 (18%2), where Thayer was cited for the general

proposition that a4 municipal corporat ion is not liable r "
L:EE?.E’lt!.!__!lEtf_ﬂt basis for the unauthorized acts f itn fficers.
Cong. Globe, 424 Cong:,; 'at Sean., at 78] IA71). But the point f
the passage in P_Lq_-_l-;.._- read by Sen. Stevenson and the holding ‘
that caae < was that *"mo principle of law . . . subdects a msunicipal
forporation to a responsiblilty for the safety of the property within
it territorial limits." I1d,, quoting Prather, Supra, at 561 »




Stevenason cited Prathar to dAemonstrate that municipalities should not
be held vicariously liable for injuries caused within their
boundaries. Prather, in turn, cited Thayer for a subsidiary point,
Mowhere in this segquence (s there any support for the ourt's idea

that local governments should be subjected to strict liability under

S 198).,

17/ 1daho Code § 6-904(1) (1979); 111. Rev. Stat., Ch., 8%,
S8 2-103, 2-109, 2-201, 2-20) (Hurd 1966); Ind. Code § Jd-4-16,5=-1(6
& (8) (1979 Bupp.): 1979 EKan. Sess. Laws, Ch. 186, ¢4 (including
specific exceptions to immunity)y Masa. Gen. Lawa Ann., Ch. 2%8, &%
10(a), (B) (West Supp. 1979); Minn., Stat., € 466.07 (%) & (6 1977
Mont. Rev. Codes Ann. €% A2-4128, RA2-4129, A2-4111 (1977 Supp.): Neb.
Rev, Stat. § 23=-2409(7) & (2) (1977 Reissue);: MNev. Rev. Stat. &
41.032 (1973); N.D. Cent. Code Ann. § 12=12.1=0111) Supp. 1979
Okla. Stat. Ann., Tit. 51, €% 155(1)=(%) (Supp. 1979): Ore. Rev.
Btat. § 10.265%(3)te) & (M) 1977).

The Federal Tort Claims Act provides a similar exemption for

damaqe suits against the federal government . 28 D.8.C. & 2680(a
™e goal of that provision, according to this Court, is protect
*the Adiscretion 14 the eEeCUt Lve r the pninistrator t ACt
accoOrding o neE"n fudgmen s *he Baak . ras ., 3 1 . ':'-..‘_,._1---'_-,:_
United States, 346 1S, 34 (195

—/ Bayor and City Council of Baltimsore v. Seidel., 409
A.24 47 LB . r Ao 1980 - - - avwe § 691.1407 Pt

1979 ) Parks v. City of L ng Beach, 3172 Bo, 24 215%) 25%31=-25%4 ([(Mims.




1979%)7 RNaam v. H!'!"I'.'.{*. 5 w Bt g 1 139, 4 N.¥ 4 i,
1779 .;11"|I. :‘\-‘I.'F' inia Elecerries Power " i Mamgp® ’ e i - ¥ i
Sousing Authority, 217 va. 10, 34, 23 ' 1 164 &8 1974

19 Ark St at A 5 19 879 . '
of Mission, A8 D. : 4 N.W i J i

20 1977 N.N. Lawva , M. 186, £ 4-9;:Pa. ¥ ak Ar
'\'a' LY r-!""__‘" F E Purdor "_:-I 1876 . W 1i L . W v
harleaton, 171 - .. 15, 14 18248 E.24 4RA0, WRYV=-dA; i
8.C. Code 88 5%=7=-70, 1%=77-11 197&1: 1878 W . _— —
£% 1=319=10% ¢ 113.
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