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11 Jan 80
The Chief Justice 

Affirm or dismiss as improvidently granted

Any stigmatizing not by the City council – only by Roberts on his own

Affirm or DIG

Brennan, J. 


Reverse

Deprivation of a liberty interest

This was official policy per conduct and an adoption by council

Court of Appeals 10
 has the better of the argument
Stewart, J. 


Affirm

Historically municipal corporations had complete immunity for governmental [acts] and none for proprietary [acts].  

We hesitate totally to preserve.  Contrary to spirit of Monell.  Monell did not suggest any deference.

I would cut down on historical immunity in governmental capacity and increase immunity in proprietary capacity. 
  

On merits, with Chief Justice.

Affirm but Court of Appeals wrong in saying a constitutional violation.  Was not.

Lame duck councilman and he is sued.

Would grant municipal corporation same immunity as is granted individuals.  


White J.

Reverse

Under Monell, qualified immunity no more acceptable than sovereign immunity.

Would not overturn on the policy issue.  Council did approve this relief.

Why is this a constitutional violation under Paul v Davis

Just reverese on immunity

Damage done when made public

He yet has to prove falsity.
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Marshall, J.    

Reverse

With BRW

Reverse

Powell, J.


Affirm

If Constitutional issue is here, disagree with 8th Circuit

Becker
 findings as to stigma opposite to 8th Circuit.

Not bound by any 2-court rule.

Roberts introduced resolution and it was adopted but council did not adopt his speech.

White
—they responsible for making it public ?

Stevens
—did they not refer for prosecution

In my view, city manager did his duty—council’s resolution also a duty.  Therefore no violation of a constitutional right.

On immunity, with Potter Stewart.  

Rehnquist, J.

Affirm

With Chief Justice, Powell and Stewart
 
Stevens, J.


Reverse

Close on the merits and could be affirmed, but stigma [illegible]
 discharge.  Remarks defamatory and incorporated by council

On immunity, 

no basis for qualified immunity.  

Wood reasons no apply.  

Rely on old Massachusetts cases, albeit proprietary, that no immunity.

Abandon the proprietary governmental distinction

This a species of respondeat superior
Resolution means city assumed responsibility.  










�Words added by the editor for clarity are enclosed in brackets.  All footnotes were added by the editor.  Interpretations of which the editor is particularly uncertain are indicated in italics and alternative interpretations may be indicated in footnotes.  Items in small caps were printed or typed in the original rather than handwritten. 


� This probably refers to the 10th Circuit’s opinion on rehearing in Bertot v. School District No. 1, Albany County Wyoming, 613 F.2d 245 (10th Cir. 1979) (en banc) which held that the school district was not entitled to immunity.    


� Here “def” could also be “defense” but that makes little sense in context.


� The second “capacity” and “immunity” are indicated by ditto marks.  


� This may be a stray line but looks like the symbol for reverse again.  


� District Judge William Becker who tried the case.  


� The court has historically declined to review factual findings of a district court that are affirmed by court of appeals.  


� Abbreviation is just “W—“


� There appears to be extra space before this question mark which makes it unclear whether this is means (a) that BRW was asking whether the council made it public or (b) that BRW was saying it and HAB was expressing skepticism.  


� Abbreviation is just “X—“


� Abbreviation is “CJ – P – S.”  The interpretation is confirmed by LFP’s notes.  


� This looks like “in a t t.”  Logically it could be “at the time of” or “in connection with” the discharge, but it’s hard to get that from the document.   





