[Powell Conference Notes 01-11-80 LFP213F10026-28]

[1st Page – Image LFP213F10026]

[image: image1.jpg]SEST Ay
yorear pmopy




Reverse 5-4

78-1779 Owen v. City of Independence


Conf. 1/11/80


The Chief Justice

Affirm or dismiss as improvidently granted

Only stigma was by one member of Council – not from Council.


If 4 Justices agree no stigma, could DIG.


If reach merits, qualified immunity probably exists as to damages.


Mr. Justice Brennan
Reverse

There was stigma and deprivation of liberty interest.


There was a policy decision


No immunity


Mr. Justice Stewart
Affirm
      Agree with CJ as to stigma, but this is not issue.  Issue is immunity.

      Prior to Civil War a municipality had absolute immunity except as to proprietary capacity actions.  But this view has been discredited.


Although Monell left question open, we are free to decide.   We should cut down on the historic rule and apply Wood v. Strickland to both governmental and proprietary action.
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Mr. Justice White

Reverse on immunity.


In view of Monell, there should be no immunity.  Agree with WJB.


This is issue before us, though there may have been no official policy.  But CA 6 [sic] found there was official stigma & would not overturn this.


Mr. Justice Marshall
Reverse

On[ly] address immunity – there should be none!


Mr. Justice Blackmun
Reverse

CA8 was right the first time and over-reacted.


City Concil adopted what Roberts said.
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Mr. Justice Powell

Affirm

The threshhold question is whether there was a constitutional violation.  Petitioner alleges “stigma” that entitled him to hearing to clear name.  


District Court found facts that Court of Appeals accepted.  District Court held there was no stigma because (1) City Manager – who alone had power to discharge – never accused Petitioner of crime and (2) grand jury cleared Petitioner.


But Court of Appeals, on remand – and on same facts – found a “stigma.”


We are free to make our own decision.  In my view, no stigma.  Manager,  – not Concil – alone had right to fire.  Both City Concil and Manager had duty to turn report over to City Attorney and Petitioner accepted at will employment knowing City Manager could fire.


If we reach immunity issue, I’d find qualified immunity. 


Rehnquist
 – Affirm

Agree with Chief Justice, Potter Stewart, and Lewis F. Powell


Mr. Justice Stevens
Reverse

Although close, there was impairment of liberty interest.


Municipal immunity would be inappropriate.  There should be absolute liability for policy or official action.  









�Words added by the editor for clarity are enclosed in brackets as are editor comments.  Interpretations of which the editor is particularly uncertain are indicated in italics and alternative interpretations may be indicated in footnotes.  Items in small caps were printed or typed in the original rather than handwritten.  The note shown vertically to the side of Justice Stewart’s remarks appears this way in the original.





� Justice Rehnquist’s name is handwritten in the original.  Powell crossed out the typed “Mr. Justice Rehnquist” in order to use some of WHR’s space for his own comments, and then drew a line, handwrote “Rehnquist” and used the remaining space for WHR’s comments.  





