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The Court today holds that the City of Independence may be
"liable in damages for violating a constitutional right that was
‘unknown when the events in this case Occurred. It finds a denial of
‘due process in the city's failure to grant petitioner a hearing to
‘clear his name after he was discharged. But his dismissal involved
.anhr the proper exercise of discretiﬂnary powers according to
 prevailing constitutional doctrine. The city imposed no stigma on
Petitioner that would require a name-clearing hearing under the Due
t Process clause.

On the basis of this alleged deprivation of rights, the
jCourt interorets 42 v.s.c. ¢ 1983 to impose Strict liability on
_lunicipalities for constitutional violations. This Strict liability

approach 1nexpli¢ab1y departs from this Court's prior decisions under

The Court's ruling also ignores the
dent as well as the current state law

For these reasons, and because this decision

hamper local gqvernments unnecesaarily

+ I dissent,




The Court does not question the District Court's statement

the facts surrounding Owen's dismissal. Ante, at 2, It

rertheless rejects the District Court's conclusion that "the

ircumstances of [Owen's] discharge did not impose a stigma of

illegal or immoral conduct on his professional reputation,”™ and thus

due process hearing was necessary. 421 F. Supp. 1110, 1122 (WD

B 1976). Careful analysis of the record supports the Distriet

From 1967 to 1972, pPetitioner Owen served as Chief of the

tIndependence Police Department at the pleasure of the City Manager.

i1/ Priction between Owen and City Manager Alberg flared openly in

Barly 1972, when charges surfaced that the Police Department's
IProperty room was mismanaged, The City Manager lnitiated a fuyll

internal investigation.

In early April, the City Auditor reported that the records

in the Property room were spg

Sparse that he eould
audit,

noet conduct an

The City Counselor also reported that

"there was no evidence
£ ¥ criminal aects, OF violation of any State law or municipal

in the administratian Of the

Property room." 560 F.24
(CA8 1979,

In a telephone call on April 10, the City

him another Position in the




3,

n step down. When Owen refused, the City Manager responded that

would be fired.

On April 13, the City Manager asked Lieutenant Cook of the

ice Department if he would be willing to take over as Chief.

Aberg also released the following statement to the public:

. "At my direction, the City Counselor's office, [iln
%. conjunction with the City Auditor have completed a routine
o audit of the police property room.

Ey by "Discrepancies were found in the administration,

handling and security of recovered property. There apopears
e tc be no evidence to substantiate any allegations of a

criminal nature. . . ." Id., at 928-929,

The District Court found that the City Manager decided on

 Saturday, April 15, to replace Owen with Lieutenant Cook as Chief of

Bokice. 421 F.Supp., at 1115. Before the decision was announced,

nowever, City Council Member Paul Roberts obtained the internal

Teports on the property room. At the April 17 Council meeting,

Roberts read a Prepared statement that accused police officials of

9ross inefficiencies"” and various "inappropriate"” actions. ARpp. 24,

ved that the Council

kefer them ¢o the

pi® then mo release the reports to the public,

Prosecuting Attorney of Jackson County for

and recommend to the City Manager that

aPPropriate action permitted under the

i I1d., at 2s, The Council unanimously approved the

On Apri :
Fi1 18, Alberq "implemented his prior decision to

Narge

9e [(Owen] as Chief of Police.* sg¢ F.2d, at 929. The notice
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termination stated simply that Owen's employment was "[t]erminated

der the provisions of Section 3.3(1) of the City Charter," App.

7. That charter provision 9rants the City Manager complete

m
;mtharity to remove "directors” of administrative departments "when

>i.¢med necessary for the good of the service," Owen's lawyer

Fequested a hearing on his client's termination. The Assistant City
*bunselnr responded that "there is no appellate procedure or forum
'itﬁviﬂed by the Charter or ordinances of the City of Independence,

-Iﬁilcuri. relating to the dismissal of Mr. Owen." App. 27

L The City Manager referred to the Prosecuting Attorney all
‘reports on the property room. The grand jury returned a "no true
bill," and there has been no further official action on the matter.

" Owen filed a state lawsuit against Councilman Roberts and City

Manager Alberqg, asking for damages for libel, slander, and malicious

prosecution, Alberg won a dismissal of the state law claims against

him, and Councilman Roberts reached a settlement with Owen. 2/

This action was filed in 197s. Owen alleged that he was

denied his liberty interest in his professional reputation when he

Was dismissed without formal charges or a hearing. App. B8, 10. 3

B

D : .
U€ Process requires a hearing on the discharge of a

1f the employer creates and disseminates a false

in connection with his

Velger, 429 y.s. 624, 628 (1977)

5
64 (1972, which was decided in June of 1972,
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eks after Owen was discharged. The Pivotal question after Roth is

“whether the circumstances of the discharge so blackened the

f’nplgyee's name as to impair his liberty interest in his professional

”ieputatinn. I4., at 572=575.

The events surrounding Owen's dismissal "were Prominently

reported in 1local newspapers."™ 560 F.2d, at 930, Doubtless the

public received a negative impression of Owen's abilities and

performance. But a name-clearing hearing is not necessary unless the

employer makes a public statement that “might seriously damage [the

employee's] standing and associations in his community,*® EEEEE_EE

Regents v. Roth, supra, at 573.

No hearing is required after the

"discharge of a public employee whose position is terminable at the

will of the employer when there is no public disclosure of the

reasons for the discharge." Bishop v. Wood, 426 U.S. 341, 348

(1976).

The City Manager dave no specific reason for dismissing
Owen , Instead, he relied on his discretionary authority to
discharge top administrators "for the good of the service.® Alberg

did not Suggest that

Owen "had been guilty of dishonesty, or
ilmcrality." Board of Regents v, Roth,

supra, at 573, Indeed, in
his “pronertv room" statement of Apri] 13, Alberq saig that there was
" - i :
no EJlIﬂF‘T\CE Lo Eubstantlate any allﬂqatiﬂﬂﬂ of

a criminal nature."™
; exoneration reinforced by the grand jury's refusal ¢to
.:mitiate

a Prosecution in the matter,
Biine cas:
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as imposed by the discharge. Rather, it relies on the Court of

finding that stigma derived from events "connected with" the
iirinﬂ. Ante, at 10-12; 560 F,.2d4, at 937. That Court attached great
pignificance to the resolution adopted by the City Council at its
April 17 meeting. But that resolution merely recommended that Alberg
‘take "appropriate action," and the District Court found that there
Was no “"causal connection" between events in the City Council and the
#iring of Owen. 421 F. Supp., at 1121, Two days before the
Council met, Alberg already had decided to dismiss Owen. Indeed,

| Councilman Roberts stated at the meeting that the City Manager

:liready had asked for Owen's resignation. App. 25. 4/

Even if the Council resolution is viewed as part of the
discharge process, Owen has demonstrated no denial of his liberty.

Neither the City Manager nor the Council cast any aspersions on

Owen's character. Alberg absolved all connected with the property

room of any illegal activity, while the Council resolution alleged no

wrongdoing. That events focused public attention upon Owen's

dismissal is undeniable; such attention is a condition of employment

== and of discharge -- for high government officials. Nevertheless,
P MOthing in the actions of the City Manager or the City Council

Eriggered 3 constitutional right to a name-clearing hear
.1"

ing.




nstitutional deprivations only

if the challenged action was taken

ﬁpursuﬂnt to official municipal Policy of some nature. s 'S As the

%murt noted, "a municipality cannot be held liable solely because it

pemploys a tortfeasor. . ., ." 1bid.

{emphasis in original). The

E

statements of a single councilman scarcely rise to the level of

‘Bmunicipal policy. 5/

As the District Court concluded, "[a)t most, the

ircumstances . . . suggested that, as Chief of Police, [Owen] had

been an inefficient administrator." 421 F. Supp., at 1122. This

Court finds constitutional stigma in the interaction of

unobjectionable official acts with the unauthorized statements of a

The
notoriety that attended Owen's firing resulted solelv from a public

lone councilman who had no direct role in the discharge process.ﬁ

misapprehension of the reasons for a purely discre

tionary dismissal,
not from any city policy.

There was no constitutional injury; there
should be no liability. 6/

I1

Having constructeg 4 constitutional deprivation from the
e _
alid BXercise of Jovernmental Authority, the Court holds that

are Striectly liable

'ﬁ!*il two years ago,
8

MURicipa) ities

for their constitutional torts.

municipal Corporations enjoyed absolute

immunity
Monroe v,

1983 claims,

Pape, 365 p.s. 167 (1961). But Monell

Supra, held that local
"Dersaong"®

within the Meaning of the statute,

liab
le for canstitutiunnl

and thus
in damaqes

violations inflicted by




T e 1 - . - o - £ oOr i a3 h
punicipal policies 436 U.s., at 690 Monell did np address

the

guestion whether municipalities might enjoy a qualified immunity or

good faith defense against § 1983 actions, Id., at 695, 1013 id., at

————

#13-714 (POWELL, J., concurring).

After today's decision, municipalities will have gone in £ wo

Bhort years from absolute immunity under § 1983 to Strict liability.

A8 a policy matter, I believe that striet municipal liability

Unreasonably subjects local qgovernments to damages judgments for

8ctions that were reasonable when performed. It converts municipal

governance into a hazardous slalom through constitutional obstacles

that often are unknown and unknowable

The Court's decision also impinges Seriously on the

Prerogatives of municipal entities that are created and regqulated

Primarily by the States. At the very least, this Court should not

initiate a f“'&"“r;‘l ir'-tf'u':iif']rl of this magnituda 1A the absenre of

exXplicit congressional action. Yet today's decision is Supported by

nothing inp the text of £ 1983,

Indeed, it conflicts with the
P APRarent jintent of the drafters f the Statute, with the o Law
of Municipal tort liahjlity, and with the e >Cate law of
BUnicipa) lMMunitjieg,
A
Section 19g3 Pravides a private t1ght of action against “any
Acting

ho imposes or causes to be

titutiona) rights. r 0 . Although the

imm””itiEE; this Court has held that the

i : . ’
N harmony With general Principles of tort

i : L]
N derogation of them. Imbler
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pachtman, 424 U.S. 409, 418 (1976);

see Tenney v. Brandhove, 341

367, 376 (1951).

¥ This approach reflects several concerns. First, the common-

‘law traditions of immunity for public officials could not have been

pepealed by the "general language™ of § 1983. Tenney v. Brandhove,

supra, 341 U.S., at 376; see Imbler v. Pachtman, supra, at 421-424

1976); Pierson v. Ray, 386 U.S. 547, 554-555 (1967). In addition,

"the public interest requires decisions and action to enforce laws

‘for the protection of the public.” Scheuer v. Rhodes, 416 U.S. 232,

241 (1974). Because public officials will err at times, "[t)he
:

' concept of immunity assumes . . . that it is better to risk some

¢ error and possible injury from such error than not to decide or act

at all." 1Id4., at 242, See Wood v. Strickland, 420 vU.s. 308, 319-320
[(1975).

By granting some immunity to governmental actors, the Court

has attempted to ensure that Public decisions will not be dominated

by fears of liability for actions that may turn out to bhe

unconstitutional, Public officials "cannot be expected to predict

the future course of constitutional law. e Procunier w.

P Havarette, 434 U.8. 555, 562 (1978).,

¢ In response to these considerations, the Court has found
immunity from [

1983 suits for state legislators, Tenney v.
Ndhove ,

Supra, judges, Pierson

V. Ray, supra, at 553-555, and
in their role

0Becutors
: 48 advocates for the state, Imbler wv.

have been agranted a8 Qqualified

e thought to be constitutional. This

accorded to police officers, Pierson v,




1&-’
y, supra, at 555-558, state éxecutive officers, Scheyer Y. Rhodes,

gupra, local school board members, Wood v. Strickland,

Supra, the

O'Connor w. Donaldson, 422 U.s.

guperintendent of a state hospital,

5§63, 576-577

IHEEH .

(1975), and prison officials, Procunier v. Navarette,

Important public policies support the extension of qualified

immunity to local governments. First, as recognized by the doctrine

of separation of powers, some governmental decisions should be at

least presumptively insulated from judicial review. Chief Justice

Marshall wrote in Marbury v. Madison, 1 Cranch 137

» 170 (1803), that

| *[tlhe province of the court is . . -+ Not to inquire how the

executive or executive officers, perform duties in which they have a

discretion."” Marshall stressed the caution with which courts must

approach "[qgluestions, in their nature political, or which are, by

the constitution and laws, submitted to the executive_," The

allocation of public resources and the operational policies of the
government itself are activities that lije Ppeculiarly within the
Competence of executive and legislative bodies, When charting those
_FﬂliClp?. a local official should not have to gauge his employer's
BP88ible liability under § 1983 if he incorrectly -- though
S8ASonably  ang in  good faith -- forecasts the course of

P eonst it

tional law.

Provide Presumptive Protection for

while stil) leaving the municipality liable for
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Bf § 1983 liability into local d#cisionmaklnq, i

,ﬁugrSFIY the independence of local governments and

may well affect

their ability to

gespond to the needs of their communities. Only this Term, we noted

that the "point" of immunity under € 1983 "jis ¢to forestall an

atmosphere of intimidation that would conflict with ([officials']

resolve to perform their designated functions in a principled

fashion." Ferri v. Ackerman, u.s. . (No. 78-5981,

8lip op., at 10).

The Court now argues that local officials might modify their
actions unduly if they had faced personal liability under ¢ 1983, but

fhat they are unlikely to do so when the locality itself will be held

diable. Ante, at 32-33. This contention denigrates the sense of

responsibility of municipal officers, and misunderstands the

political process. Responsible local officials will be concerned

about potential Judgments against their municipalities for alleged

constitutional torts.

Moreover, they will be accountable within the

Political System for subjecting the municipality to adverse
i Judgments, If officials must look over their shoulders at strict
mMunicipal liability for unknowable

constitutional deprivations, the

L E88ulting degree of governmental

Paralysis will be little
from that

different
Caused by fear

r SuEral at 319"'32[];

In addition,

©of personal liability, Cf. Wood .

Scheuer v. Rhodes, supra, at 242, B/

—_—

fequires a qualified immunity

basie fairness

munici [ & § :
‘ ‘Clpalities. 1The 900d faith defense recognized under € 1983

intent or

violated the
-" Procunier v,

Navarette, supra, at 562. The
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andard 1ncorporates the idea that liability should not attach

gnless there was notice that a constitutional right was at risk.

This idea applies alike to governmental entities and individual

officials. Constitutional law is what the courts say it is, and --

88 reflected by today's decision and its Precursor, Monell -- even

the most prescient lawyer would hesitate to give a firm opinion on
matters not plainly settled. Municipalities, often acting in the
ukmost good faith, may not know or anticipate when their action or
inaction will be deemed a constitutional violation.

The Court nevertheless suggests that as a matter of social

' justice, municioal corporations should be held strictly liable even

if they could not have known that a particular action would violate

the Constitution. After all, the Court urges, local governments can

“spread” the costs of any Jjudgment across the local population.

Ante, at 31-32, The Court neglects, however, the fact that many

local governments lack the resources to withstand substantial

unanticipated liability under ¢ 1983, Even enthusiastic Proponents

of municipal liability have conceded that ruinous judgments under the
Statute could imperil local governments, E.g., Note, Damage Remedies
Agains: Municipalitijes for Constitutional Violations, B89 Harv. L.
Me¥. 922, 953 (1976). 9/ By Simplistically applying the theorems

ilanoring the reality of municipal finances,
the Court ;

POBes strict liability on the level of government least
*he 12dRL - Pox. some Municipalities, the result could be

! Veare limitation on theiyp ﬂ-bi]ity to serve the

public.
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B
The Court searches in vain for legal authority to buttress
igs policy judgment. Today's decision finds no support in the
ngthy debates on the Civil Rights Act of 1871, which included what
now codified as § 1983, 1Indeed, the legislative record suggests
t the Members of the Forty-Second Congress would have been
gismayed by this ruling. Nor can the Court rely on the traditional
B present law of municipal tort liability. Each of these
mventional sources of law points to the need for qualified immunity
local governments.
1.
The modern dispute over municipal liability under § 1983 has
focused on the defeat of the Sherman amendment during the

jdeliberations on the Civil Rights Act. E.g., Monroe v. Pape, 365

iU.5., at 187-191; Monell v. New York City Dep't of Social Services,

jSupra, 436 U.S. at 664-681, Sen. Sherman proposed that local

governments be held vicariously liable for constitutional

ideprivations caused DY riots within their boundaries, As

Originally Adrafted, the measure imposed liability even if municipal

:ﬁfflclals had no actual knowledge of the impending disturbance.

Ay The amendment, which did not affect the part of the Civil

BIAts Act that we know A8 & 1983, was approved by the Senate but

ftcted DY the House of Representatives. 14., at 666. After two
ttees, both Houses Prassed what is now
- The final version applied not just to

"persons," and imposed no liability
defendant knew that a wWrong was

"about to be committed, "™
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Because Sen. Sherman initially proposed strict municipal

jability for constitutional torts, the discussion of his amendment
pffers an invaluable insight into the attitudes of his colleagues on
guestion now before the Court. Much of the resistance to the
asure flowed from doubts as to Congress' power to impose vicarious

liability on local governments. Monell v. New York City Dep't of

lal Services, supra, at 673-683; id., at 706 (POWELL, J.,

curring). But opponents of the amendment made additional
arguments that strongly support recognition of gqualified municipal
unity under € 1983.

First, several legislators expressed trepidation that the
proposal's strict liability approach could bankrupt local
dovernments. They warned that liability under the proposal could
bring municipalities "to a dead stop.” Cong. Globe, 424 Cong., 1st
Sess., 763 (1871) (Sen. Casserly). Seea id., at 762 (Sen. Stevenson):

172 (Sen. Thurman). Rep. Bingham arqued that municipal liability

might be so great under the measure that 1t would deprive a community

" o 2 k . . -
Of the means of administering Jjustice," Id., at 798. Some

fOnNgressmen argqued that Strict liability would inhibit the effective

The possibility of liability,
Kerr insisteq, could prevent 1local officials from exercising

.
ln’cessarv and Customary functions,"

Id., at 789, See id., at 761
. Caﬁserly]: BOB (Rep. Garfielqd).
HG | " M

°t significant, the OPPonents objected to liability

out an 5 3 5 N
: ¥ showing that , Municipality knew of an impending

:titutional deprivation,

Sen. Sherman defended this feature of
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amendment as a characteristic of riot acts long in force in
land and this country. Cong. Globe, 424 Cong., 1st Sess., 760

(1871). But Sen. Stevenson argued against creating a corporate

14ability for personal injury which no prudence or foresight could

ve prevented." 1Id., at 762. In the most thorough critique of the
sndment, Sen. Thurman carefully reviewed the riot acts of Maryland
New York. He emphasized that those laws imposed liability only

hen a plaintiff proved that the local government both had notice of

the impendiﬁq injury and had the power to prevent it. 1Id., at 771.
gy ¢ "I1s not that right? Why make the county, or town,
or parish liable when it had no reason whatsoever to
anticipate that any such crime was about to be committed,
and when it had no knowledge of the commission of the crime
until after it was committed? What justice is there in

that?" 1Ibid.

These concerns were echoed in the House of Representatives.
Reb. Kerr complained that "it is not required, before liability shall
attach, that it shall be known that there was any intention to commit
these crimes, S0 as to fasten liability justly upon the
Enicipality.® Id., at 78B8. He denounced the "total and absolute
absence of notice, constructive or implied, within any decent limits
;_?! law or reason," adding that the proposal "takes the property of
® and gives it to another by mere force, without right, in the

P 8bEence pf i
; quilt or knn::-wledqe, or the PGSEibilit}"' of either." Ibid.
Milarly, Rep.

Willara argqued that liability "is only warranted when

community , . .
Y + has proved faithless to its duties. . . ." 14.,

791.

He er
iticized the absence of a regquirement that it be




ovied]l in court that there has been any default, any denial, any

glect on the part of the county, city, town, or parish to give

tizens the full protection of the laws." 1Ibid.

Partly 1in response to these objections, the amendment as

enacted conditioned liability on a demonstration that the defendant

knew that constitutional rights were about to be denied. Rep.

Poland introduced the new measure, noting that “"any person who has

knowledge of any of the offenses named. . . . shall (have a] duty to

use all reasonable diligence within his power to prevent it." 1Id.,

‘at B804 (emphasis supplied). The same point was made by Rep.

‘Shellabarger, the sponsor of the entire Act and with Rep. Poland a

‘member of the conference committee that produced the final draft.

14., at 804-8B05; see id., at B07 (Rep. Garfield).

On the Senate side, one conferee stated that under the final

version
"in order to make the [municipal] corporation liable as a
body it must appear in some way to the satisfaction of the
jury that the officers of the corporation, those persons
whose duty it was to repress tumult, if they could, had
reasonable notice of the fact that there was a tumult, or
was likely to be one, and neglected to take the necessary
means to prevent it." Id., at 821 (Sen. Edmunds).
~ Sen.

Sherman disliked the revised provision. He complained that
for

© YOou can make [a person] responsible you have got to show that
Y had knowledge that the specific wrongs upon the

particular
80N ware about to be wrought."

Ibid. 13/

Thes
€ objections to the Sherman amendment apply with egual




force to sStrict municipal liability under § 1983. Just as the Port:

" gecond Congress refused to hold municipalities Vicariously liable f«

. deprivations that could not be known beforehand, this Court shoul

not hold those entities strictly liable for deprivations caused ¢

actions that reasonably and in good faith were thought to be legal

The Court's approach today, like the Sherman amendment could spas

onerous judgments against local governments and distort the decision

0f officers who fear municipal liability for their actions

Congress' refusal to impose those burdens in 1871 surely undercut

any historical argument that for federal judges should do so now,

2.

.

The Court's decision also runs counter to the common law i
the nineteenth century, which recognized substantial tort

immunit:
for municipal actions. E.g., 2 J.

Dillon, The Law of Municipa)

Corporations 862-863, B875-876 (24 ed, 1873); w. Williams, The

Liability of Municipal Corporations for Tort 9, 16  (1901),
Hineteenth-century courts generally held that municipal corporations
Were not liable for acts undertaken

in their "governmental,” as
@Pposed to their "pmprintary," capacity. Most states now use other

€riteria for determining when a loc

al government should be liable for

Part ITI.C.3. 5till, the

Was enacted. 14/ It

is
Conce
‘vable that 4 Congress thoroughly versed in current legal
Ctrinesg,

See Monel]l v, New York City Dep't of Social Services, 436
8., at gg9,

would haye intendes through silence to create the



More directly relevant to this case is the common-law
stinction between "discretionary" and "ministerial®” duties of local

ernments. This Court wrote in Harris v. District of Columbia, 256

5.8, 650, 652 (1921), "when acting in good faith municipal

rporations are not liable for the manner in which they exercise

fscretionary powers of a public or legislative character.” See

eightmann v. The Corporation of Washington, 66 U.S. (1 Black) 39,

49-50 (1861). The rationale for this immunity derives from the

The MNorthern Liberties,

theory of separation of powers. In Carr v.

36 pa. St. 324, 329 (1860), the Pennsylvania Supreme Court explained
lwhy a local government was immune for damage caused by an inadequate
town drainage plan.
"(Hlow careful we must be that courts and 7juries do not
encroach upon the functions committted to other public
officers. It belongs to the province of town councils to
direct the drainage of our towns, accordinag to the best of
their means and discretion, and we cannot directly or

indirectly control them in either. No law allows us to

B

substitute the judgment of the Jjury, for that of the

representatives of the town itself, to whom the business is
especially committed by law."

| That reasoning, which was applied frequently in the

%.F?nEteenth century, 15/ parallels the theory behind qualified

SUN1LY under § 1983, This Court has recognized the importance of

f®8erving the
; autonomy of executive bodies antrusted with

rﬂtiﬂnary W
Powers, Scheuer ' v, Rhodes held that executive

ificials wh
0 have broad responsibilities must enjoy a “range of
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fiscretion [that jg) comparably broad." 416 U.8., at 287,
fonsequently, the immunity available under § 1983 varies directly

ith "the scope of discretion and responsibilities of the office. . .

= 1bid. Strict municipal 1liability can only undermine that
discretion. 16/
3.

Today's decision also conflicts with the current law in

orty-four states and the District of Columbia. All of those
Jurisdictions provide municipal immunity at least analogous to a
*good faith" defense against 1liability for constitutional torts.
Thus, for municipalities in almost ninety per cent of our
jurisdictions, the Court creates broader liability for constitutional
deprivations than they face for other torts.
Twelve states have laws creating municipal tort liability
but barring damages for injuries caused by discretionary decisions or
by the good-faith execution of a validly enacted though

unconstitutional requlation. 17/ Municipalities in those states

—_——

have precisely the form of qualified immunity that this Court has

b granted to executive officials under § 1983, Another eleven states

Provide even broader immunity for local governments. Five of those

" retained the dJovernmental /proprietary distinction, 18/, while

Arkanss _ \ , _
Atkansas ang South Dakota recognize gqrant esven broader protection for

Mlficipal o i .
] lpa Corporations, ngi Statutes in four other states protect

al 1 AN o
Jovernments from tort liability except for particular injuries

Teley :
ant to this case, such gag those due to motor vehicle

enance of streets and public buildings.

local governments are not liabile for injuries caused
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the execution with due care of any "officially enacted” statute or
gulation. 21/

Sixteen states and the District of Columbia follow the
raditional rule against recovery for damages imposed by
Ascretionary decisions that are confided to particular officers or
rgans of government. _22/ Indeed, the leading commentators on

ernmental tort liability have noted both the appropriateness and
general acceptance of municipal immunity for discretionary acts. See
festatement (Second) of the Law of Torts, § 895C(2) & comment g
{1979); K. Davis, Administrative Law of the Seventies, § 25,13
ﬁli?ﬁ}: W. Prosser, Law of Torts 986-987 (4th ed. 1971y, In four
States, local governments enjoy complete immunity from tort actions
unless they take out liability insurance. _23/ Only five states
impose the kind of blanket liability constructed by the Court today.
24 /
e
The Court turns a blind eYe to this overwhelming evidence
ERAt municipalities have enjoyed a qualified immunity, and to the
fPOlicy considerations that for the 1life of this republic have
JUStified ite retention. This disreqard of precedent and policy is
flP!Eialiy unfortunate because Buits under ¢ 1983 typically concern
;Fvulvin: constitutional Standards. good faith defense is much more
' POrtant for those actions than when ordinarvy tort liability is

The duty not L0 run over a Pedestrian with a municipal bus

than the constitutional obligation to

driver with a hearing after he is fired.
In this case,

the right of » discharged government employee
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© a "name clearing™ hearing was not recognized

Tl R 1
Untlil our decision in

ard of Regents v. Roth, supra. That

ruling was handed down ten

ks after Owen was discharged and eight weeks after the city denied

8 request for a hearing. By stripping the City of any immunity,

he Court punishes it for failing to predict our decision in Roth.

a result, local governments and their officials will face the

nerving prospect of crushing damage judgments if a Policy that is

@lid under current law is later found to be unconstitutional. I ean

@ no justice or wisdom in that outcome.




« 18=1779, Owen v. City of Independence

li_ Under § 3.3(1) of the Independence City Charter in
ffect in 1972, the City Manager had the power to "lalppoint, and
ien deemed necessary for the good of the service, lay off, suspend,

jemote, or remove all directors, or heads, of administrative
gepartments. . . ." Section 3.8 of that Charter Etated that the
thief of Police is the "director” of the Police Department. Charter
DE the City of Independence, Missouri (Dec. 5, 1961) [hereinafter

cited as Charter].

2/ 1In its answer to Owen's complaint in this action, the

ity cited the state court action as Owen v. Roberts and Alberg, Case

« 778,640 (Jackson County, Mo., Circuit Ct.). App. 15,

3/ Owen initially claimed that his property interests in

i dob also were violated. The Court Of Appeals affirmed the

PiStrict Coury:g rejection of that

= Contention, 560 F.2d 925, 937 {CAS8
), ana patit

loner has not challenged that ruling

in this Court.




1.Ct ion from office.

5/ Roberts himself enjoyed absolute immunity from € 1981

uits for acts taken in his legislative capacity. Lake Country

States v. Tahoe Planning Agency, 440 U.s. 391, 402-406 (1979). Dwen

24 sue him in state court for libel and slander, and reached an out-

f-court settlement. See supra, at "

—

6/ This case bears some resemblance to Martinez V.

alifornia, U.S. (1979), (No. 78-1268), which involved a §

983 suit against state parole officials for injuries caused by a
roled prisoner. We found that the Plaintiffs had no cause of
ction because they could not show a causal relationship between

heir injuries and the actions of the defendants, Id., at

slip op., at 7-8), That relationship 1s also absent in this case,

¥ injury to Owen's reputation was the result of the Roberts

'tatemﬂnt, not the policies of the City of Independence.

!/ The Court's argument is not

only unpersuasive, hyt also

s internally inconsistent, The Court contends that strict liability

N&Cessary to "treate anp incentive for officials . . ., to Err on
Slde of Protecting Citizens® constitutional rights." Ante, at

fet the Court later assures us that such liability wijll not

"the inhibitinq effect is

v+ if not eliminateg

« +« « when the threat of
al liahility is

removed, Id., at 32-33, Thus, the Court

Bhtly believeg that

Btrict municipal liability is needed tg




- -

pdify public policies, but will not

have any impact on those
Pllc]. e5 anyway.
8/ "Every person who, under color of any statute,

gdinance, regulation, custom, or usage, of any State or Territory,

Subjects or causes to be subjected, any citizen of the United States

« + . to the deprivation of any rights, privileges, or immunities

cured by the Constitution and laws, shall be liable to the party

Bered . . . ." 42 pD.S.C. § 1983,

9/ For example, in a recent case in Alaska, a jury awarded

almost $500,000 to a policemen who was accused of "racism and

brutality" and removed from duty without notice and an opportunity to

be heard. Wayson v. City of Fairbanks, No. 77-1851 (Alas.

Fourth

Dist. Super. Ct., Jan. 24, 1979), reported in, 22 ATLA L. Rep. 22

{June, 1979),

10/ Ironically, the State and Federal Governments cannot
fbe held 1liable for constitutional deprivations. The Federal
jGovernment has NOt waived itg Sovereign immunity against such claims
While the States are protected by the Eleventh Amendm

ent.

N/ Congressional Globe, 424 Cong., 1st sSess., at 749
v I"'F.Hl.'l- The Proposal

appl ied to any property damage or personal

jur "
PRSEY caused by any persons riotously and tumultuously assembled
1 if sueh offense Was committed to deprive any person of
P Tight cont

onferreqd upon him by the Constitution and laws of tha




4.

gnited States, Or to deter him or Punish him for exercising such

gight, or by reason of his race, color, or Previous condition of

gervitude. . . . AS revised by the first conference committee on

I-! Civil Rights Act, the provision still required no showing of

notice. Id., at 749,

12/ The final conference amendment stated:

"That any person or persons having knowledge that any of the
ngs . . . mentioned in the second section of this act, are about
to be committed, and having power to prevent or aid in preventing the
ille, shall neglect or refuse to do so, and such wrongful act shall

- mmitted, such person or persons shall be liable to the person

injured or his legal representatives for all damages caused by any

such wrongful act . . , ." Id., at B19,

13 Under 42 U0.s8.C. ¢ 1986, the current version of what

Was approved in place of the Sherman amendment, liability *=is
dependent on proof of actual knowledge by a defendant of the wrongful
conduct, . . E_'ljﬂ"lpt@n v. City of

1973), cert.

Chicago 484 F.24 602, 610 (cA7
denied, 415 u.s. 917 (1974).

14/

In the leading case of Bailey v,
HNew York,

Mayor &c. of the City

3 Hil 531, 539 (N.Y. 1842),

8N municipal Powers
those

the court distinguished
"conferred for the benefit of the publjie®

made as wel}l for the Private emolument and advantage of

!;nity. * + +" Because the injury in

Eailex wWas caused by a water




5.

 maintained for the exclusive benefit of the residents of New

k City, the court found the municipality liable "as a private

pany.” 1bid., at 539. This distinction wWas construed to provide

.f al governments with immunity in actions alleging inadequate police

ptection, Western College of Homeopathic Medicine V. City of

fdeveland, 12 Ohio St. 375 (1861), improper sewer construction,

Ehild v. City of Boston, 86 Mass. (4 Allen) 41 (1862),

negligent

lighway maintenance, Hewison v. City of New Haven, 37 Conn. 475

#1871), and unsafe school buildings, Hill wv. City of Boston, supra.

15/ E.g., Goodrich v. City of Chicago, 20 I11. 445 (1858);

iit! of Logansport v. Wright, 25 Ind. 512 (1865);; Mills v. City of

(Brooklyn, 32 N.Y. 489, 498-499 (1865); Wilson V. Mavor s&c. of City of

INew York, 1 Denio 595, 600-601 (N.Y. 1845); Wheeler

v. City of

Cincinnati, 19 Ohio St. 19 (18§9) (per curiam); City of Rirhmond V.

Long's Adm'rs, 17 Gratt. 375 (Va. 1867); Kelley v. City of Milwaukee,

18 Wisc. 83 (1864).

16/ The Court takes solace in the absence in the
.ninﬂtQEHZH Century of qualified immunity for local governments,
iAnte, it 21-27. fThat absence, of course, was due to the availability
Bf absolute Municipal immunity for governmental and discretionary
. MY contention 18 that there 18 no justification for

y-?Pflnq Strict municipal liability in § 1983 when that statute
:tnncted against 3 background of exten

Sive municipal immunity,
The



e "noO principle of law . . . subjects a municipal corporation to a
Poﬁgiblilty for the safety of the property within its territorial

gmits.” 1d., quoting Prather, supra, at 561. So Stevenson cited

to demonstrate that municipalities should not be held
f§cariously liable for injuries caused within their boundaries.
ather, in turn, cited Thayer for a subsidiary point. Nowhere in
his sequence is there any support for the Court's idea that local

vernments should be subjected to strict liability under § 1983,

17/ 1daho Code § 6-904(1) (1979); Ill. Rev. Stat., Ch. 85,
g€ 2-103, 2-109, 2-201, 2-203 (Hurd 1966); Ind. Code € 34-4-16.5-=3(6)
& (B) (1979 Supp.):; 1979 Kan. Sess. Laws, Ch. 186, €4 (including
specific exceptions to immunity); Mass. Gen. Laws Ann., Ch, 258, €§
¥W0(a), (b) (West Supp. 1979); Minn. Stat. § 466.03 (5) & (6) (1977):
Mont. Rev. Codes Ann. &€ 82-4328, 82-4329, 82-4333 (1977 Supop.): Neb.
Rev. Stat. § 23-2409(1) & (2) (1977 Reissue)l: Newv. BRevw St
41.032 (1973); N.D. Cent. Code Ann. € 32-12,1-03(3) (Supp. 1979);

Okla. Stat. Ann., Tit. S1, §§ 155(1)=(%) ¢ 1979): Ore. ¥

o e
<UPD.

L
Ln

L

Stat. < 310.265(3)(c) & (f) {1977).

The Federal Tort Claims Act provides a similar exemption for
damage suits against the federal government . 28 U.8.C.

L

§ 26B0(a).

Efhe goa) .
9cal of that provision, according to this Court, is to protect

‘thE‘ 41 k
. l8Cret ; L
e ion of the executive or the administrator to

act

rdir + ' :
Ng to one's Judgment of the best course. . . ."” Dalehite v.

ted States, 3146 U.8. 15, 134 (1953).

18/ Mayor

——

and City Council of Baltimore v. Seidel,

409




b 4 747 (Md. Ct. Sp. App. 1980); Mich. Comp. Laws € 691,1407 (Supp.
i 2d

;’ng}- Parks v. City of Long Beach, 372 So. 24 253,
L} '. II [ ]

253-254 (Miss.
4979); Haas v. Hayslip, 51 Ohio st. 24 135, 139,

364 N.E.24 1376,

79 (1977); : Virginia Electric Power Co. V. Hampton Redevelopment &

g, o 1 w
Mousing Authority, 217 va. 30, 234, 225 S.E.2d 364, 368 (1976)

& 19/ Ark. Stat. Ann. § 12-2901 (1979 Repl.); Shaw v. City
.?f Mission, 88 5.D. 557, 225 N.W.2d 593 (1975)
. ssion,

20/ 1977 N.M. Laws, Ch. 386, &§ 4-9:Pa. Stat. Ann., Tit.

83: § 5311.202(b) (Purdon Supp. 1979); Wright v. City of North
L

i Charleston, 271 S.C. 515, 516-518248 5.E.2d 480, 4B81-482

(1978), see
S.C. Code §§ 5-7-70, 15-77-230 (1976); 1979 Wyo. Sess.

. 8§ 1-39-105 to 112,

Laws, Ch. 157,

21/ Iowa Code § 613A.4(3) (1979 Supp.)

22/ Cal. Gov't Code Ann. ¢g 815.2, B820.2 (wWest 1966) ;
! Tango v. City of New Haven, 173

Conn. 203 r 377 A.24 284, 285
11977). Biloon's Electrical Serv., Inc. v. City of Wilmington, 401
El.!d 6136, 639-640, 643 (Del, Super, 1979) .
}!g!pita‘ of the District of Columbia,

?;#L Danc) ;

Spencer v. General

425 F.24d 479, 484 (CADC 1969)
Commercial Carrier Corp.

V.
£ 1010, 1020 (Fla.

Indian River County, 371 so.

Ga. Code ¢ 69-302; Frankfort Variety,

552 8.W.24 653 (Ky. 1977):
s B‘ﬂE{!i[C} (1980} ;

332 A.24 378, 383

Me. Rewvw, Stat,

Merrill v. Manchester,

114 N.H.

(1974); w.a. Stat. Ann. &g 59:2-2(b) &



(West Supp. 1979); Weiss v. Fote, 7 N.Y.24 579, 585-586, 167

s 3=
$9:

i g.2d 63, 65-66 (1960); Calhoun v. City of Providence, 390 A.24 150,
g-I

539456 (R.I. 1978); Tenn. Code Ann. & 23-3311(1)

(Supp. 1979);: Tex.

z“' Civ. Stat. Ann., Art. 6252-19, § 14(7) (Vernon 1970): Utah Code

Bhn. § 63-30-10(1) (24 Repl. 1978); King v. City of Seattle, 84 Wash.

28 239, 246, 525 P.2d 228, 233 (1974) (en

banc); Wis., Stat,. <
§95.43(3) (1966).

23/ Colo. Rev. Stat. § 24-10-104 (1973); Mo. Stat. Ann. §

'711.185 (Vernon Supp. 1980); N.C. Gen. Stat. § 160A-485 (Rep]l. 1976);

WE. Stat. Ann., Tit. 29, € 1403 (1970).

24/ Ala. Code, Tit. 11, € 47=-190 (1975); Anderson v.

State, 3555 Pp.24 248, 251 (Alaska 1976): 1979 Arijz. Sess. Laws, Ch.
185, ¢ 11-981(AY(2);: La. Const., Art. 12, € 10(a) (West 1974): Long

V. City of wWeirton

» 214 S.E.24 832, 859

difficult to determine Precisely the

SJOVernmentes in Hawaii.
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