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JusTice PoweLL, with whom THE CHIEF JUSTICE and l
JUSTICE REHNQUIST join, dissenting.

The Court today holds Hamilton County liable for the forc-
ible entry in May 1977 by deputy sheriffs into petitioner's of-
fice. The entry and subsequent search were pursuant to
capiases for third parties—petitioner's employees—who had
failed Lo answer a summons to appear as witnesses before a
grand jury investigating petitioner. When petitioner re-
fused to allow the sheriffs to enter, one of them, at the re-
quest of his supervisor, called the office of the County Pros-
ecutor for instructions. The Assistant County Prosecutor
received the call, and apparently was in doubt as to what ad-
vice to give. He referred the question to the County Pros-
wt who advised the deputy sheriffs to “go in and get

mlthl Wwitnesses] pursuant to the capiases.

five word response to a single question over the phone

is now found by this Court to have 1
created an official county
policy for which Hamilton County is liable under § 1983,
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I

Petitioner’s allegation of a constitutional violation rests ex-
clusively on Steagald v. United States, 451 U. S. 204 (1981),
decided four years after the entry here. In Steagald we held
that an officer may not search for the subject of an arrest
warrant in a third party’s home without first obtaining a
search warrant, unless the search is consensual or justified
by exigent circumstances. In 1977, the law in the Sixth Cir-
cuit was that a search warrant was not required in such situa-
tions if the police had an arrest warrant and reason to believe
Hlltﬂupenunmheanﬂtedwuﬂithint]whnmetohe
searched. United States V. McKinney, 379 F. 2d 259,
262-263 (CA6 1967). That view was shared by at least two
other cireuits. See United Stafes V. Gaultney, 606 F. 2d 540,
544-545 (CA5 1979); United States v. Harper, 550 F. 2d 610,
612-614 (CA10), cert. denied, 434 U. 5. 837(1977). Another
circuit had favored that view in dicta. See ['nited States v.
Manley, 632 F. 2d 978,983 (CA2 1980). Thus, under the
governing law in the applicable cireuit, uncontradicted by any
opinion of this Court, the entry into petitioner’s office pursu-
ant to an arrest warrant was not a violation of petitioner's
Fourth Amendment rights.

The only way to transform this search—legitimate at the
time—into a constitutional violation is to apply Steagald ret-
roactively. This would not be a startling proposition if all
that petitioner sought was retroactive application of a new
rlll!_uf eriminal law to a direct appeal from his criminal con-
viction.' But petitioner seeks something very different—

'In fact, on direct appeal from his criminal conviction. petitioner did
enjoy retroactive application of the rule in Steagald, although it did not en-
title him to reversal of his conviction. State v. Pembaur, 9 Ohio St. 3d
136,450 N. E. 2d 217 (1984). While the Ohio Supreme Court did not spe-
cifically .:- the retroactivity issue, it did discuss the applicability of
M—t petitioner's eriminal appeal. 4590 N. E. 2d, at 218-219. The

_-LH- however, that because no “substantive” offense was in-
volved, but only a conviction for obstructing the police, petitioner could not
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retroactive application of the new rule of criminal law an-
nounced in Steagald to his subsequent civil lawsuit. Even if
one accepts the proposition that a new rule of eriminal law
ghould be applied retroactively to create a basis for eivil li-
ability under §1983,° existing principles of retroactivity for
civil cases show that Steagald should not be applied retroac-
tively to this action.

The leading case explaining the framework of analysis for
civil retroactivity is Chevron Oil Co. v. Huson, 404 U. 8. 97
(1971). Under Chevron, a court must assess: (i) whether the
newdecilim“uubﬁlh[ed]lnewprincipleufhw...by
overruling clear past precendent . . . or by deciding an issue
of first impression whose resolution was not clearly foreshad-
owed,” id., at 106; (i) “the prior history of the rule in ques-
tion, its purpose and effect, and whether retroactive opera-
tion will further or retard its operation,” id., at 107; and (ii1)
the respective inequities of retroactive or nonretroactive
application, ibid.

When viewed in light of these factors, retroactive applica-
tion of Steagald is not justified. First, Steagald overruled
past court of appeals precedent, and the decision had not
been foreshadowed in opinions of this Court. The governing
law in three federal circuits permitted searches of third par-

mmﬂu unconstitutionality of the search as a defense. 459 N. E. 2d. at
*If new eriminal rules are so applied. it is possible that a person could
obtain the benefit of retroactive application of a new rrl.m:nffrulf to his
civil § 1983 case, even though he could not use the new rule to attack his
convietion collaterally. A prisoner literally could be forced to remain in
mwwmamm award. [n Shea v. Lowisiana, 105
( ‘Hhe'l:w_ﬂcrmedldhumﬁnn between retroactivity on

:H'- lﬂhul. mmmn and on collateral attack of a conviction that
HH“.I.-L'M Mmmmphdsm v, Stumaes,
- ) apply, which make it less likely that a new rule would
applied . A key factor under Stumes is the extent of the

Hhh“mﬂmuﬂ standards. 465 U. 8.,
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ties' homes pursuant to an arrest warrant, see supra, at
——. and earlier decisions of this Court arguably supported
such searches.’ Second, the “purpose” of Steagald was to
clarify the application of the Fourth Amendment to such
searches, not to provide for money damages. Finally, retro-
active application of Steagald in this context would produce
substantial inequitable results by imposing liability on local
government units for law enforcement practices that were le-
gitimate at the time they were undertaken. See Griffin v.
Tllinois, 351 U. S. 12, 26 (1956) (Frankfurter, J., concurring
in the judgment) (“We should not indulge in the fiction that
the law now announced has always been the law ....").
Civil liability should not attach unless there was notice that a
constitutional right was at risk. Procunier v. Navarette, 434
U. S. 555, 562 (1978).

We ought to be even more wary of applying new rules of
Fourth Amendment law retroactively to civil cases than we
are with new rules of civil law. The primary reason for im-
posing § 1983 liability on local government units is deter-
rence, so that if there is any doubt about the constitutionality
of their actions, officials will “err on the side of protecting cit-
izens' rights.” Owen v. City of Independence, 445 U. S. 622,
656 (1980). But law enforcement officials, particularly pros-
ecutors, are in a much different position with respect to de-
terrence than other local government officials. Cf. Imbler v.
Pachtman, 424 U. S. 409, 425 (1976). Their affirmative
duty to enforce the law vigorously often requires them to

‘In Dalia v. United States, 441 U. 5. 238 (1979), the Court rejected the
argument qlll a separate search warrant was required before police could
enter & business office to install an eavesdropping device when officers al-
m had a warrant authorizing the eavesdropping itself. The Court
e "lhh-t'hﬁmtw & warrant 'Lhe police may find it necessary to inter-
& privacy rights not explicitly considered by the judge who issued
ﬁ-m Id., st 257. In Payton v. New York, 445 U. S. 573 (1980),

hw*w that a separate search warrant was re-
ﬁdhﬁiﬂﬂ could execute an arrest warrant by entering the home

of the subject of the warrant.
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take actions that legitimately intrude on individual liberties,
often acting “under serious constraints of time and even in-
formation.” Ibid. While law enforcement officials, as much
as any other official, ought to “err on the side of protecting
citizens’ rights” when they have legitimate doubts about the
constitutionality of their actions, they should not be deterred
from doing their duty to enforce the eriminal law when they
have no such doubts. In this case, for example, Sixth Cir-
cuit law expressly authorized the prosecutor’s decision. Be-
cause a court engages in the same balancing of interests in a
Fourth Amendment case that is required, with much less de-
liberation, of law enforcement officials, they are justified in
relying on the judgment of the applicable federal court.
Under these circumstances, there was nothing that should
have caused the officials to “harbor doubts about the lawful-
ness of their intended actions,” Owen, supra, at 652, and
therefore nothing to deter.

Moreover, there is a significant cost to unwarranted deter-
rence of law enforcement officials. We recognized in I'mbler
a strong state interest in “vigourous and fearless” prosecu-
tion, and found that to be “essential to the proper functioning
of the eriminal justice system.” 424 U. S., at 427-42s.
Those same general concerns apply to other law enforcement
officials. Unwarranted deterrence has the undesirable ef-
fect of discouraging conduct that is essential to our justice
system and protects the state's interest in public safety. In
that sense, this case is different from Owen. It is no answer
to say that the officials themselves are entitled either to abso-
lute or qualified immunity. It ignores reality to say that if
petitioner is suecessful in his twenty million dollar suit it will
not have a chﬂ]:rn( effect on law enforcement practices in

For these reasons, Steagald should not be applied retroac-
tively. Consequently, petitioner has no constitutional viola-
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tion of which to complain. I therefore would affirm the deci-
sion of the Court of Appeals.’

11

Even if Steagald is applied retroactively, petitioner has
failed to demonstrate the existence of an official policy for
which Hamilton County can be liable. The action said to
have created pulicyherewumthingmmthm:hﬁefr&

to a single question over the telephone. The deputy
sheriffs sought instructions concerning a situation that had
never occurred before, at least in the memory of the partici-
pants. Ante, at —. That in itself, and the fact that the
Assistant Prosecutor had to obtain advice from the County
Prosecutor, strongly indicate that no prior policy had been
formed. Petitioner therefore argues that the County Pros-
ecutor’s reaction in this case formed county policy. The
sparse facts supporting petitioner’s theory—adopted by the
Court today—do not satisfy the requirement in Monell v.
New York City Dept. of Social Services, 436 U. S. 658, 691
(1978) that local government liability under § 1983 be imposed
only when the injury is caused by government policy.

“The Court's only response to these concerns is to note that respondent
has “never challenged and has in fact also conceded that Steagald applied
uun:ﬁvely to this case. . . . We decide this case in light of respondent’s
mnl* Ante, at —, n. 5. The retroactivity issue, however, is
Iﬂﬂ:l] to this case. We need not reach the difficult federal issues in this
case if the Court n_armtly resolved Steagald’s retroactivity Nor are we
;Im-d from doing so by any actual concession of the respondent. See

:Drﬂ Arg. 26-27. JUSTICE WHITE does not address the retroactiv-
& ﬂllﬂﬁﬂ':'thmmnwmmrhﬂmnﬂhﬂmmmmten-
hh:, . .mﬂmdnmnddrm;hnnumumy issuE,

‘m:.m«rmhtmdn so—especially in view of the un-
fairness 'mﬂ ulpu:dnl liable for not anticipating Steagald.
Procunier v. Navarette, 434 U, S. 555, 559, n. 6 (1978); Blonder-Tongue

m Inc. v. University of Illinois Foundation, 402 U. 8. 313, 320
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A

Under Monell, local government units may be liable only
when “the action that is alleged to be unconstitutional imple-
ments or executes a policy statement, ordinance, regulation,
or decision officially adopted and promulgated by that body’s
officers.” 436 U. S., at 690, This case presents the oppor-
tunity to define further what was meant in Monell by “official

icy.” Proper resolution of the case calls for identification

of the applicable principles for determining when policy is

ereated. The Court today does not do this, but instead fo-

cuses almost exclusively on the status of the decisionmaker.

Its reasoning is circular: it contends that policy is what poli-

rs make, and policymakers are those who have au-
thority to make policy.

The Court variously notes that if a decision “is properly
made by that government's authorized decisionmakers, it
surely represents an act of official government ‘policy’ as that
term is commonly understood,” ante, at —, and that
“where action is directed by those who establish govern-
mental policy, the municipality is equally responsible . . . "
ibid. Thus, the Court's test for determining the existence of
poliey focuses only on whether a decision was made “by the
official or officials responsible for establishing final policy
with respect to the subject matter in question.” Anfe, at

In my view, the question whether official policy—in any
normal sense of the term—has been made in a particular case
15 not ‘“f“"‘—'""-‘d by explaining who has final authority to
make policy. The question here is not “could the county
prosecutor make policy?” but rather, “did he make policy?”
By focusing on the authority granted to the official under
state law, the Court's test fails to answer the key federal
question presented. The Court instead turns the question

one of state law. Under a test that focuses on the au-
hf:trlimmlhr.th_e[}ounhnunlymlmkm
resolution of this case. Here the Court of

g

1!
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Appeals found that “both the County Sheriff and the County
Prosecutor had authority under Ohio law to establish county
policy under appropriate circumstances.” Ante, at —.
Apparently that recitation of authority is all that is needed
under the Court’s test because no discussion is offered to
demonstrate that the Sheriff or the Prosecutor actually used
that authority to establish official county policy in this case.

Moreover, the Court’s reasoning is inconsistent with
Monell. Today's decision finds that policy is established be-
cause a policymaking official made a decision on the telephone
that was within the scope of his authority. The Court ig-
nores the fact that no business organization or governmental
unit makes binding policy decisions so cavalierly. The Court
provides no mechanism for distinguishing those acts or deci-
sions that cannot fairly be construed to create official policy
from the normal process of establishing an official policy that
would be followed by a responsible public entity. Thus, the
Court has adopted in part what it rejected in Monell: local
government units are now subject to respondeat superior li-
ability, at least with respect to a certain category of employ-
ees, i. e., those with final authority to make policy. See
Monell, 436 U. S., at 691; see also City of Oklahoma City v.
Tuttle, — U. S. ——, —— (1985) (rejecting theories akin
to respondeat superior) (plurality opinion). The Court’s re-
liance on the status of the employee carries the concept of
“policy” far beyond what was envisioned in Monell.

B

In my view, proper resolution of the 1

' question whether offi-
cial policy has been formed should focus on two factors: (i) the
nature of the decision u:;@ or the action taken, and (ii) the
process by which the decision was reached or the action was

Focusing on the nature of the decision distinguishes be-
mmmh?dmudhudennm Such a focus also
reflects that most policies embody a rule of general
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applicability. That is the tenor of the Court's statement in
Monell that local government units are liable under § 1983
when the action that is alleged to be unconstitutional “imple-
ments or executes a policy statement, ordinance, regulation,
or decision officially adopted and promulgated by that body's
officers.” 436 U. S., at 690. The clear implication is that
policy is created when a rule is formed that applies to all simi-
lar situations—a “governing principle [or] plan.” Webster’s
New Twentieth Century Dictionary 1392 (2d ed. 1979)."
When a rule of general applicability has been approved, the
government has taken a position for which it can be held
responsible.”

Another factor indicating that policy has been formed is
the process by which the decision at issue was reached. For-
mal procedures that involve, for example, voting by elected
officials, prepared reports, extended deliberation or official
records indicate that the resulting decisions taken “may fairly
be said to represent official policy,” Monell, 436 U. S., at
694. Owen v. City of Independence, 445 U. S. 622 (1980),
provides an example. The city council met in a regularly
scheduled meeting. One member of the council made a mo-
tion to release to the press certain reports that cast an em-
ployee in a bad light. After deliberation, the council passed
the motion with no dissents and one abstention. 445 Uu. 8,

*The focus on a rule of general applicability does nol mean that more
than one instance of its application is required. The local government unit
may be liable for the first application of a duly constituted unconstitutional

*An l:l.lmph;l of official policy in the form of a rule of general applicabil-
Eifﬂrcfhu-pnr! v. Fact Concerts, Inc., 453 U. S. 247 (1981). While
Cll-l"l_ hﬂltu:uwumnulkdnn to define the scope of the word
Ch!w. the n:mplunf. was based on a rule of general applicability. The
canceled a scheduled concert pursuant to its rule of not allowing rock
mﬂdtﬁ- mrum alleged that the mnl_rulr against rock concerts vio-
ulmth - urﬂumfvm if the qr:ell:t:‘m was the first

to a general position that would mummm?:.f B i
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at 627-629. Mthaughthisum&llmﬂnndidmtemhlhh:
rule of general applicability, it is clear that policy was formed
humedthemeeubywhichthededﬂmmmm.

general applicability was adopted. The Court correctly
notes that the Sheriff “testified that the Department had no
written policy respecting the serving of capiases on the prop-
mynftlﬁrdperumumdth:tthepmpnrrﬂpommmy
given situation would depend upon the circumstances.”
Ante, at —. Norwuldhenuulnpecifmm:em

Court's result today rests on the implicit conclusion that the
Prosecutor’s response—"go in and get them”—altered the
prior case-by-case approach of the Department and formed a
new rule to apply in all similar cases. Nothing about the
Prosecutor’s response to the inquiry over the phone, nor the
circumstances surrounding the response, indicates that such
a rule of general applicability was formed.’

Similarly, nothing about the way the decision was reached
indicates that official policy was formed. The prosecutor,
without time for thoughtful consideration or consultation,

' Apparently JUSTICE WHITE thinks that, since Steagald had not been
decided and in view of the law in the Sixth Cireuit, it is entirely plausible to
hold that the county had a policy of forceful entry to make an otherwise
lawful arvest. That assumption does not square with the facts. Neither
the sheriffs who had been denied entry nor the assistant county prosecutor
knew of any such policy. Otherwise, one of the sheriffs would not have
called the prosecutor’s office, and certainly the assistant prosecutor would
not have thought it necessary to put the question to the prosecutor. Nor
did the prosecutor, when asked, say that the county’s policy was to force an
zr-i-_jmm:nuduﬂﬂ-uﬂm. Rather, he simply
prir “Go in and get them"—the sort of spontanecus reply that a busy offi-
H?ﬂlww As noted above, the Sheriff testified
“*mrﬁmmwmmm. Moreover,

contrary to JUSTICE WHITE's assumption, the Court’s opinion is
quite explict In hokding that this single sction by the prosecutor himse
established the policy. Ante, at —. e 5

|
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simply gave an off-the-cuff answer to a single question.
There was no process at all. The Court's holding undercuts
the basic rationale of Monell, and unfairly increases the risk
of liability on the level of government least able to bear it. 1

dissent.
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