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INTEREST OF THE AMICUS

The Attorney General has filed this
amicus brief due to the grave conse-
quences thigs judgment will have, if up-
held, upon municipalities and all super-
visory perscnnel who face the possibili-
ty of being subjected to federal Jjury
trials and judgments under 42 U.S.C.
§ 1983 based upon an allegation of in-~
adequate training or supervision of an
employee who commits a single unconsti-

tutional act.

”’\\\FSUMMARY OF ARGUMENT

A jury verdict of $1,500,000.00 in
actual d;mages has been imposed upon the
City of Oklahoma City based wupon . a
theory that the C.ity had been "grossly
negligent” and been quilty of "delib-
erate indifference" in the training of
an individual police officer. The evi-
dence revealed only one incident of al-

leged misconduct by the officer.
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There was no showing that the offi-
cer had been engaged in improper behav-
ior previously, and no proof that any
other office;:w had been ‘inadequately
trained.

There was no evidence that the of-
ficer acted pursuant to a city policy or
custom. In fact, the officer admii:ted
that he violated city policy by his ac-
tions, and the plaintiff's own expert
witness admitted that the city's policy
with respect tc the use of deadly force
| was constitutional.

Since the evidence demonstrzted that
the officer's action was merely an iso-
lated incident of an individual officer,
i;t was error to impose liability under
42 U.S.C. § 1983 upon his emplover, the .
City oi Oklzahoma Cit);. The legislative
history of § 1983 makes clear that supe-
riors are to be held liable under this

statute only if the official policy is
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the moving force or if the act is tunder-
taken in accordance with prevailing cus-~
tom.

The United States Court of Appeals
for the Tenth Circuit is virtually alcne
in its holdings that municipalities or
Supervisors can be held liable for the
actions of a single officer who has been
inadequately trained. The better rule,
and one consistent with the principles
established by the Supréme Court, is
that the actions of an officer must have
been undertaken pursuant to official
policy or custom or that the practices
are widespread and known or should have
been known to the officials before the
governing authority can be held liable.
This rule is the view of an overhwelming
number of the Circuits and should be the
rule in the Tenth Circuitras well.

Municipalities are financially un-

able to be responsible for each of the
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torts of indivicdual officers, and the
present case is a threat tc the fiscal
security of all entities which employ
law enforcement officers and other am--
Ployees who may violate the civil rights

of citizens they come in contact with.

-,

ARGU#ENT

WHERE THE EVIDENCE REVEALED THAT
WHERE THERE WAS NO UNCONSTITUTIONAL
POLICY OR CUSTOM, NO SUPERVISORY PAR-
TICIPATION IN THE ALLEGEDLY ILLEGAL
ACTS OF AN INDIVIDUAL OFFICER AND NO
PRIOR NOTICE OF IMPROPER CONDUCT OR
INADEQUATE TRAINING OF THE OFFICER OR
ANY OFFICER, THE IMPOSITION OF LIA-
BILITY AGAINST THE CITY WAS IMPROPER
AND LEGALLY UNJUSTIFIED.

In the ‘present case, reported below

as Tuttle v. City of Oklahoma City, 728

F.2d 456 (10th Cir. 1984), the Tenth
Circuit has upheld the imposition of a
judgment in the amount of $1,500,000.00
in actual damages against the City of
Oklahoma City (hereinafter referred to

as the "City") based upon a single, iso~
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lated act of an individual police offi-
cer.l

The award was based upon instruc-
tions which allowed the jury to impose
liablitv for the City's "gross negli-
gence™ and "deliberate indifference"
with respect to the training of Officer
Rotramel, the officer involved in the
shooting. Tﬁe Tenth Circuit rejected
the contention that a pattern, custom or
policy of  unconstitutional practices
must be shown before a municipality can
be held liable, stating, "[tlhe single
incident rule is not to be considered as
an absolute where the circumstances

plainly show a complete lack of train-

ing."” 728 F.24d at 461.

1 Incredibly, no punitive damages
were included in this amount, and should
noct have been, due to the Supreme Court
case of City of Newport v. Fact Con-
certs, Inc., 453 U.S. 247 (1981).
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This theory of liability imposed
upon Oklahoma City appears to be based
upon previous Tenth Circuit Court: of

Appeals cases, McClelland v. Facteau,

610 F.2d 693 (10th Cir. 1979); KRite v.

Kelley, 546 r.2d 334 (10th cCir. 1876) ;
and Dewell v. Lawson, 489 F.24 877 (10th

Cir. 1974). 1In those cases it was held
that police chiefs, supervisors and, in-
ferentially, municipalities, can be held
liable under 42 vy.s.cC. § 1983 for a sin-
gle act of an individual police officer
if it can be shown that the officer was
not adequately trained or stpervised.

In McClelland, the Chief of the New

Mexico State Police Department and the
Chief of the Farmington City Police De-
partment presented affidavits in support
of their Summary Jjudgment motions which
demonstrated that adequate training had
occurred and that departmental proce-

dures then in effect would have secured
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the plaintiff's fights if they had been
followed. However, the Tenth Circuit
held that, if the plaintiff could coun-
ter with evidence that the training or
procedures were defective, then summary
judgment would be inappropriate. 610
F.2d at 697,

These holdings have severe conse-
quences for all persons and entities
which have training and supervisory re-
sponsibilities with regard to public em-
ployees. All that is required of any
Plaintiff is that he or she raise an
issue of fact concerning the training
that an individual officer received, and
the municipality and the supervising of-
ficers must face a federal jury triai,
even if the subordinate officer was
guilty of an improper action on a sin-
gle, isolated occasion.

The dangers of such a rule are ob-

vious. A large city such as Oklahoma
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City, which trains hundreds of officers
each year and each of whom may stay on
the force for twenty years, must now be
responsible for the training of each of-
ficer for the duration of his or her
career.

Furthermore, this case demonstrates
how a municipality, rafher than the of-
fending officer, will be likely to end
up holding the bag when blame is assess-
ed. In his deposition, Officer Rotramel
stated repeatedly that he had not been
properly trained to handle the situation
with which he was confronted '(Tr. 114,
120, 123, 124, 126) ., It is inevitable
that an ocificer who is being sued for
millions cf dollars will seek to excul-
paté himself by claiming that he had not
been properly trained by the city to
handle the situation he faced. 1Inevita-
bly, the jury sympathy will 1likely be

toward the officer and the city will
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bear the brunt of the blame, as the
Ppresent case demonstrates.

Not only are municipalities placed
in Jjeopardy by the present case. The
holding herein means that every chief of
police, training officer, and supervisor
faces liability for the training and su-
pervision of every officer who passes
through the training academy. It ap-
pears to be manifestly unfair that these
persons must guarantee that every offi-
cer he or she has taught has been ade~
quately trained, particularly consider-
ing the number of trainees which go
through the academy.

The impact of the judgment in the
present case was immediate in Okl :ﬁa.
After the judgment in the present case
was rendered, the Cities of Muskogee and
Stillwater were sued with actions alleg-

ing inadequate training of officers in-

5,
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volved in shootings.2 In the Stillwater
case, the Chief of Police of Stillwater
was forced to go through a jury trial
concerning the shooting death by one of-
ficer based upon the allegation that he
had been improperly trained and super-
vised.

Nor have § 1983 lawsuits based on
allegedly inadequate training and super-
vision been limited to police actions.
The superintendent of a state training
school for retarded children in Oklahoma

faces two § 1983 lawsuits surrounding

-

2 crinder v. City of Muskogee, et
al., No. 83-48-C (E.D. Okl.); EKnox, et
al. v. Vaughn, et al., No. CIv-82-1515-w
(W.D. Okl.). The City of Oklahoma City
was sued again under the same principle

in Gehrig v. The City of Oklahoma City,
No. CiV-83-1618-W (W.D. Okl.).
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the deaths of children in the institu-
tions.3 In both lawsuits the superin-
tendent 1is alleged to have failed to
provide adequate training to the persons
who were responsible for the care of the
children.4

The hardships confronting supervi-~-
sory personnel who must endure the onus
and stigma of a federal jury trial every

time it is alleged that one of his or

3 Garrett v. Rader, et al., No.
CIv-83-135-R (W.D. Okl.); Williamson v,
Rader, et al., No. CIV-83-162-E (W.D.
Okl.). 1In both lawsuits motions to dis-

miss the superintendent have been over-
ruled.

4 The state director of the prison
system has also been sued over his al-
legedly defective training of a guard
who supposedly failed to properly report
an altercation between two inmates.

Ramsey v. Meachum, No. CIV-83-2285-W
(W.D. Okl.)
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her employees has not been adequately
trained is apparent. The aforementioned
Chief of Police of Stillwater, Oklahoma,
who was exonerated by the jury with re-
gard to a shooting by one of his offj-
cers, stated the matter succinctly, as

reported by the Daily Oklahoman:

"'It makes you wonder why do people
accept these jobs,' said Chief [Hil-
lary] Diggs, who had never been sued
before in his 30 years on the force.
'Everytime a patrol car rolls out of
here, I'm standing in line to be sued
along with an officer.'" The Daily
Oklahoman, May 9, 1983, pP. 2.

The Attorney General respectfully
submits that something more than a mere
allegation of improper training should
be required béfore municipalities and
supervisory personnel are subjected to
éhe rigors of federal jury trials. The
Supreme Court has shown increasing sen-
sitivity toward the burdens imposed upon

public officials by federal lawsuits.

In Harlow v. Fitzgerald, 457 U.S. 8Q0

(1982), the Court observed:
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" . . [I1t cannot be disputed seri-
ously that claims frequently run
against the innocent as well as the
guilty--at a cost not only to the de-
fendant officials, but to the society
as a whole. These social costs in-
clude the expenses of litigation, the
diversion of official energy from
pressing public issues, and the de-
terrence of able citizens from accep-
tance of public office. Finally,
there is danger that fear of being
sued will ‘dampen the ardor of all
but the most resolute, or the most
irresponsible [public officials!, irn
the unflinching discharge of their
duties." . . ." 457 U.S. at 814.

—

The Attorney General contends that
an allegation of negligence in training
or supervision is not sufficient to im-
pose federal civil rights liability on
municipalities or supervisory personnel.

For a municipality or other super-
visory authority to be 1liable under
§ 1983, the act must have been under-
taken pursuant to "official, policy" or

"custom." See, Note, Municipal Liabil-

ity Under Section 1983: The Failure to

Act as "Custom or Policy", 29 Wayne L,

Rev. 1225 (1983).
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With regyard to what constitutes "of-

ficial policy,” in Polk County v. Dod-

son, 454 U.S. 312 (1981), this Court
held that a claim had not been stated
against a county board of supervisors
where the plaintiff alleged that his
public defender had injured him while
acting pursuant to their rules ard pro-
cedures. The Court noted:
". « . In Monell v New York City
Dept. of Social Services, supra, we
held that official policy must be
'the moving force of the constitu-
tional violation' in order to estab-
lish the liability of a government
body under § 1983. Id., at 694 , ., .
See Rizzo v Goode, 423 ys 362, 370-
377 . . . (1976) (general allegation
of administrative negligence fails to
state a constitutional claim cogniz-
able under § 1983). . . ." 454 U.s.
at 326.
The Could held that the plaintiff failed
to state a federal claim when "he failed
to allege that this deprivation was
caused by any constitutionally forbidden
rule or procedure.” 454 U.S. at 326.

In Monell v. New York City Dept. of

Social Services, 436- U.S. 658 (1978),
the Court held:
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"We conclude, therefore, that a loral
government may not be sued under
§ 1983 for an injury inflictegd solely
by its employees or agents. Instead,
it is when execution of a govern-
ment's policy or custom, whether made
by its lawmakers or by those whose
edicts or acts may fairly be said to
represent official policy, inflicts
the injury that the government as an
entity is responsible under § 1983,
- « " 436 U.S. at 694,

In defining custom, the Supreme
Court in Monell used the definition set

forth in Adickes v. s, H. Kress & Co.,

398 U.S. 144 (1970). There the Court
defined the term "custom" as "persistent
and widespread . ., . Practices" or prac-
tices that are "permanent and well set-
tled" or "deeply embedded traditional
ways of carrying out . . . policy." 398

U.S. at 167-168. See also, Bennett V.

City of Slidell, 728 F.2d 762, 768 (5th

Cir. 1984); rehearing'en banc, 735 F.248

861 (5th Cir. 1984).

In the present case, the City's pol-

icy with regard to the use of deadly

force was proper, as even the Respon-
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dent's expert witness conceded (Tr.
266) . The Tenth Circuit in its opinion
noted that Officer Rotramel "admitted at
trial that he violated Police Department
policy in shooting Mr. Tuttle."™ 728
F.2d at 458-459. Therefore, the offi-
cial policy as set forth by the city's
regulations concerning the use of deadly
force was not the "moving force of the
constitutional violation," a requirement
for § 1983 liability as stated in Polk,
supra, and Monel{, supra.

With regard to "custom," since the
evidence revealed no other incidents of
police misconduct resulting from an al-
leged 1lack of training, it is obvious
that there were no "persistent ang wide-
spread . . . practices® for which the
City should be held to be liable under
§ 1983.

Paradoxically, other Tenth Circuit
cases seem to follow this Principle and,

thus, conflict with the opinion in the
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present case and those in McClelland v.

Facteau, supra; Kite v. Kelley, supra;

and Dewell v. Lawson, supra. In Smith

v. City of Oklahoma City, 696 F.2d 784

(10th Cir. 1983), the Tenth Circuit,
following the holdings of the Supreme

Court, itself stated:

« « «» Unless a municipality has a
policy or custom that was the cause
of the constitutional deprivation,
the municipality will not be 1liable
under section 1983 for the actions of

its employees. . . ." 696 F.24 at
786.

See also, Wise v. Bravo, 666 F.2d 1328,

1335 (10th Cir. 1981) ("There is no al-
~ legation that the City ‘'acted’ throuéh
its policies, formally or informally
adopted, to deprive Wise of any consti-
tutional rights).

In Henriksen v. Bentley, 644 F.2d

852 (10th Cir. 1981), the Tenth Circuit
iteld that dismissal of én action against
a state district court judge was proper
where the plaintiff alleged that a court

clerk had interfered with his leqgal
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mail. The Court noted that "[a]n iso-
lated instance of a violation of consti-
tutional rights by a subordinate is in-
capable of rising to an issue regrding
the liability of a superior under
§ 1983." 644 F.2d at 854.

However, on other occasions, the
Tenth Circuit seems to revert to the
"single incident" rule stated above in

Tuttle. In McKee v, Heqqy, 703 F.24

479, 483 (10th Cir. 1983), the Circuit,
in a case involving the possible liabil~
ity of the chief of police of Oklahoma
City, held:
"Thus, defendant Heggy [the chief of
police] is liable to Mr. McKee cnly

if Mr, Heggy participated or acqui-
esced in Mr. McKee's deprivat .on or

if he inadeguatelz trained or super-
" vised the officers who dig." (Empha~

sis added)

The history of § 1983 indicates that
it was meant to combat settled practices
which denied citizens of their federally

protected rights and systematic depriva-

tions of such. See, Note, Developments
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in the Law, Section 1983 and Federalism,

90 Harv. L. Rev. 1133, 1137, 1153-56

(1977); Adickes v. S. ¥, Kress & Co.,

supra, 398 U.Ss. at 167-68; Monroe v.

Pape, 365 U.S. 167, 237-38 (1961)
(Frankfurter, J., dissenting).

The requirement that a city act pur-
suant to its "policies or custom"” before
liability can be imposed necessarily im-
plies that the municipality or supervi-
sory personnel have notice of previous
improper conduct. In the present case,
Oklahoma City has been found 1liable
based on allegedly inadequate training
of which'it had no notice. Cf., White-

burst v. Wright, 592 F.24 834, 838-39

(5th Cir. 1979) (mayor improperly dis-
missed from § 1983 1lawsuit where no
showing that mayor had knowledge of
policeman's propensity for violence);

and Sims v. Adams, 537 F.24 829, 832

(5th Cir. 1976) (supervisory breach of

duty exists for failure to control po-
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liceman's "known propensity for improper
use of force.").

In Owen v. City of Independence, 445

U.S. 622 (1980), the Supreme Court held
that a municipality cannot invoke the
defense of good faith in a § 1983 ac-
tion. However, in a dissent, Justice
Powell noted that the framers of § 1983
objected to and defeated the Sherman
Amendment, which would have imposed lia-
bility "without any showing that a mu-~
nicipality knew of an impending consti-
tutional deprivation."” 445 U.S. at 673.
Justice Powell observed that the "424
Congress refused to hold municipalities
vicariously liable for deprivations that
could ngt be known beforehand.” 445
U.S. at 674-75.

The Attorney  General of Oklahoma
contends that, in the present case,
where Oklahoma City's policy was consti-

tutional, where there was no supervisory

participation in any alleged illegal




- 22 -

conduct, where the city had no notice of
any previous illegal conduct by the of-
ficer or that its training was in any
way inadequate, an assessment of liabil-

ity against the city was unjustified.

In Hays v. Jefferson County, Ken-
tucky, 668 F.Zd 869, 873 (6th Cir.
1982), the Sixth Circuit reversed a jury
verdict against a county and a police
mayor, stating that "the case law has
limited § 1983 so as not to reach iso-
lated instances where a negligent fail-
ure to adequately supervise, ¢train, or
control was involved." The Court fur-

ther observed:

"Where, as here, the constitutional
violation was not alleged to be part
of a pattern of past misconduct, a
supervisory official or a municipali-
ty may be held 1liable only where
there is esentially a complete fail-
ure to train the police force, or
training that 1is so reckless or
grossly negligent that future police
misconduct is almost inevitable,
e.g., Leite v. City of Providence,
463 F.Supp. at 590, or would properly
be characterized as substantially
certain to result, Rheuark v. Shaw,

477 F.Supp. 897 (N.D. Texas 1979)."
668 F.2d at 874.

NIRRT IO coptoern |7 7% PO
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See also, Note, Civil Rights: Municipal

Liability Under 42 u.s.cC. § 1983 for the

Training, Supervision, and Control of

Employees, 22 Washburn L. J. 121 (1982);

Note, Simple Negligence Insufficient to

Support Liability of High Police Offi-

cials and Municipalities for Inadequate

‘Training, Su_pervisioq_and '_Qontrol of In-~

dividual Officers Under 42 U.S.C. § 1983

or Directly Under the Fourteenth Amend-

ment to the United States Constitution,

51 Cincinnati L. Rev. 484 (1982).

In Langquirand v. Hayden, 717 F.24d

220, 229 (5th Cir. 1983_‘), a police
shooting case, the Fifth Circuit noted
that the case involved "one isolated in-
cident in which the police chief negli-
gently, or grossly negligently, allowed
one particular inadequate officer to go
on patrol."™ The Circuit held that this
was insufficient to establish liablity,

"in the absence of similar incidents in
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which citizens were injured or endanger-
ed by intentional or negligent police
misconduct and/or that serious incompe-
tence or misbehavior was general or
widespread throughout the police force.”
717 F.24 at 228.

In the present case, nothing of the
sort described above was involved. The
plaintiff failed to demonstrate that any
other incident of improper training or

supervision occurred. See also, Well-

ington v. Daniels, 717 F.2d4 932, 936

(4th Cir. 1983) ("Generally, a failure
to supervise gives rise to § 1983 lia-
bility, however, only in those situa-
tions in which there is a history of
widespread abuse."}.

In Bennett v. City of Slidell, 728

F.2d 762 (5th Cir. 1984), rehearing en

banc, 735 F.2d 861 (5th Cir. 1984) the

Fifth Circuit stated:

"A city may well have a policy with
respect to police recruitment and
training that 1is itself unconstitu-

i . s
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tional and injurious, but occasional
acts of untrained policemen are not
otherwise attributed to city policy
or custom." 728 F.2d at 768, n. 3.

See also, Gilmere v. City of Atlanta,

Ga., 737 F.24 894, 904 (1llth Cir.

1984); and Webster v. City of Houston,

735 F.24 838 (5th Cir. 1984) (issue is

whether city‘ maintained a practice of
allowing the use of excessive police
force that was a persistent and wide-
spread practice).

Other cases of this Court reinforce
the viewpoint'that a municipality should
not be held liable for the isolated acts
of individuals. PFor example, respondcat
superior cannot be a basis for § 1983

liability. Monell v. New York City De-

partment of Social Services, supra, 436

U.S. at 691l. In Newport v. Fact Con-

certs, Inc., 453 U.S. 247, 270 (1981),

in rejecting the contention that munici-
palities be assessed punitive damages in

§ 1983 actions, the Court stated that
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cities should not bear the "burden of
exposure for the malicious conduct of
individual government employees., . . ."

In McLaughlin v. City of LaGrange,

662 F.2d4 1385 (llth Cir. 1981), the
Eleventh Circuit upheld the granting of
a motion for summary judgment in favor
of the city and the chief of police in a
§ 1983 1lawsuit concetning police brutal-
ity. The motion was accompanied by evi-
dence that the chief was not personally
involved in the incident, "that police
department rules prohibited use of un-
necessary force, and that no custom
existed which condoned such misconduct.”
662 F.24 at 1388. The Circuit noted
that "{i]n order for a municipality to
be liable under section 1983 there must
be some personal involvement or evidence
that ‘execution of a government's policy
or custom, whether made by its lawmakers
or by those edicts or acts may fairly be

said to represent official policy,’' in-
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flicts the injury." 662 F.24 at 1388.

See also, Rowland v. Mad River Local

School District, 730 F.2d 444 (6th Cir.

1984).

This is consistent with the‘prevail-
ing rule that official policy such that
imposes 1liability wunder § 1983 cannot
ordinarily be inferred from a single

act. Turpin v. Mailet, 619 F.2d 196 (24

Cir. 1980); Losch v. Borough of Parkes-

burg, Pa., 736 F.2d 903, 911 (34 Cir.

1984) ("A policy cannot ordinarily be
inferred from a single instance of ille-
gality such as a first arrest without

probable cause."). See also, Avery v.

County of Burke, 5350 F.2d 111, 114 (4th

Qir. 1981). There must be a showing
that the supervisory authority encourag-
ed the specific incident of misconduct,
in some way directly participated in it
or at least authorized, approved or
knowingly acquiesced in the unconstitu-

tional conduct of the offending insub-
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ordinate. Bellamy v. Bradley, 729 F.2d

416, 421 (6th Cir. 1984). There is no
liability where the constitutional vio-
latioh was not a direct result of spe-
cific administrative policies wunder the
control of the governmental authority.

Marchant v. City of Little Rock, Ark.,

741 F.24 201, 205 (8th Cir. 1984). Sce
also, Fayle v. Stapley, 607 F.2d 858,

862 (9th Cir. 1979).

Purthermore, the instructions in the
present case allowed the jury to assess
liability based upon a single, isolated
incident. At the end of Instruction 15,
the Jjury was instructed, in part, as

follows:

"IN SUMMARY, IF- YOU FIND FROM A PRE-

- PONDERANCE OF THE EVIDENCE IN THE
CASE AFTER APPLYING THESE INSTRUC-
TIONS THAT THE PLAINTIFF HAS PROVED
HER CLAIM THAT THE DECEDENT WAS DE-
PRIVED OF HIS RIGHTS TO LIBERTY AND
LIFE WITHOUT DUE PROCESS OF LAW AND
WAS SUBJECTED TO UNREASONABLE FORCE
IN HIS APPREHENSION, THEN YOUR VER-
DICT WILL BE FOR THE PLAINTIFF AND
AGAINST THE DEFENDANTS. . . ." (Tr.
642-643)
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In Instruction 18, it was stated, in
part:

", . . FURTHERMORE, THE POLICY OF
PLACING POLICE OFFICERS ON DUTY WHO
WERE INEXPERIENCED AND UNQUALIFIED TO
ACT IN A PARTICULAR SITUATION IN AP-
PLYING THE USE OF A DEADLY WEAPON
CONSTITUTES DELIBERATE INDIFFERENCE
TO THE RIGHTS OF THE DECEDENT." (Tr.
647)

While the instructions state that
Oklahoma City "cannot be held liable for
simple negligence" (Instruction 18, Tr.

648), "negligence" is not definad else-
where in the instructions.

The result reached in the present
case is in direct opposition tc that of

a recent Eleventh Circuit case, Gilmere

v. City of Atlanta, Ga., 737 F.2d4 89%4

(11th Cir. 1984). 1In that case, Atlanta
éolice officers shot and killed the de-
cedent during an altercation. The Cir-
cuit reversed a district court judgment
against the c¢ity, observing that "the
City had no official policy or custom to

select and train its police officers im-
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properly." 737 F.2d at 903. The Court
also held that the district court's
finding that the police department's
training of the officer had been so
lacking as to constitute "gross negli-
gence®” or "deliberate indifference" was
erroneous, stating:

"'Gross negligence' or ‘'deliberate

indifference' is simply not the prop-

er test for adjusting a due process

section 1983 claim against a munici-

pality." 737 F.2d at 904.

The District Court in the present

case, as did the district court in Gil-

mere, apparently adopted the "deliberate
indifference"” standard from the case of

Estelle v. Gamble, 429 U.S. 97 (1976).

In Gilmere, the Eleventh Circuit noted
that Gamble "had nothing to do with mu-
nicipal liability" and since Gamble pre-
cedes Monell, the Supreme Court "could
easily have incorporated the 'deliberate
indifference' standard into the munici-
pal liability calculus had it wished to
do so." 737 F.2d at 904.
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The application of the cruel and un-

usual punishment standard of Estelle v.

Gamble to a police shooting case is in-
correct since the Eighth Amendment pro-
tects only those who have been convicted

of a crime. Ingraham v. Wright, 430

U.S. 651, 671, n. 4 (1977). For exam-
pPle, the amendment does not protect pre-

trial detainees. Bell v. Wolfish, 441

U.S. 520, 535, n. 16 (1979); Thibodeaux

v. Bordelon, 740 F.2d 329, 333-334 (5th

Cir. 1984).

CONCLUSION

The present case has potential for
great ramifications upon the functions
of local government. Unless the poten-
tial for \liability‘ of municipalities,
governing bodies and supervisory person-
nel is <clarified and until adequate
safequards exist in this Court's inter-
pretation of 42 U.S.C. § 1983, local of-
ficials face the prouspect of being run

through the gauntlet of a federal jury
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trial every time the issue of adequacy
of training and supervision is raised.
Furthermore, this case has the po-
tential for fulfilling Justice Powell's
prophecy regarding the _impact that Owen

v. City of Independence, supra, has upon

municipal decision-making and resources.
See, 445 U.S. at 665-70. Justice Powell
also noted the irony in the fact that
municipalities, which are now 1liable
under § 1983 while state and federal
governments are not, see, 445 U.S. at
670, n. 12, are the least able to bear
the costs of such lawsuits. 445 U.S. at
670.

For the reasons stated, the Attorney
General of the State of Oklahoma joihs
with the Petitioner, the City of Okla-

homa City, in requesting this Court to
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E reverse the judgment below entered
against Oklahoma City.
Respectfully submitted,
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