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Under XIV-5 [Section 5 of the 14th Amendment], Congress could have included states.  It did not.  

1871 Act does not include the states

We do not rely on 11th Amendment (?)
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� Words added by the editor for clarity are enclosed in brackets as are editor comments. All footnotes have been added by the editor.  Interpretations of which the editor is particularly uncertain are indicated in italics and alternative interpretations may be indicated in footnotes.  Items in small caps were printed or typed in the original rather than handwritten.  The text in blue was in blue green in the original and may have been added later.  


� The text abbreviation is simply “O.” Justice Blackmun frequently used “O” to refer to Justice O’Connor, and it would not be surprising for him to make such a notation since she rather consistently opposed entity liability and asked Mr. Burnham questions during oral argument indicating that she did not think that the state should be considered a suable “person” under the statute.  


   “O” could instead refer to “Opponent,” which seems less likely but would also make sense in context.  


� These symbols probable indicate that Justice Blackmun believed that at least Justices O’Connor (“O”), Justices Antonin Scalia (“A”), and Justice Kennedy wanted to affirm (+).    





