: * -Iﬁi.iiliitif!; {pliltinn-rl} were female employees of the
5  New York E!t[.hlpl!tllnt of Social Services (department) and
_ of the New York City Board of Education (board). They brought
suit under § 1983 and Title VII of the Civil Rights Acts attacking
rules of these city agencies that compelled pregnant employees
to take unpaid leaves of absence before medical reasons required

" them to do so. CA2 held that the 1972 amendmeat to Title VII

(applicable to municipal employees) was not retroactive. I am
not interested in this issue.

The remaining #ssue (whether these city agencies, and the
members thereof), are "persons'within the meaning of § 1983, 1is
a question of considerable importance. My guess is that the
Court will grant certiorari on this issue.

I dictate this memorandum not because of the probability
of a "grant", but primarily to record - for my memorandum file
on § 1983 - some of the statements by CA2 (Judge Gurfein).

¥As of the date of this memorandum this case is pending on

petition for ceft No, 75-1914, and the case may well be granted
’ at our Conference today.
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© or the city transit mmrr (811 of which have been held by the

; ‘mm Mnl courts not to be “persons")." ' See petition for
:-:"Iiit at p. A48. The Court noted that "all funds for use of the

} " board must be appropriated by the city . . . the funds are public
I-ﬁll appropriated for [the board's] use as if it were a department
of the city government."

Sued "official Capacities"

This is the more interesting issue. Judge Gurfein's opinion

is interesting: o

"We must, however, considr appellants' claim that
the officials named in their compdaint may be sued in
their official capacities under §1983 for es,
even though the money would have to come out of the
city treasury.

“"There is no doubt that municipal and state
nfficinl:. sued in their official capacities, are
'persons' within the meaning of §1983 when they are
sued for injunctive or declaratory relief. See
Wright .v. Ohfief of Transit Police, slip op. 1561,

3 (2d Cir. Jan. 15, 1976); Gras v. Chambers,
501 F.2d 687, 690 (2d Cir. 19?4§ . Stevens,
458 F.2d 1205, 1207-08 (24 Cir.), s P
U.S. 889 (19?2} It is also true that Individual
officials who violate the civil rights of plaintiffs
may be required to respond to damages for their tortious
conduct out of their own pockets. Scheuer v. Rhodes,
416 U.S. 232, 238 (1974).

"In this case, unlike Scheuer, there are no
allegations that the individual defendants acted outside
the scope of their offices or in an arbitrary manner.
The individual defendants are sued here solely in their
official capacities.




P olir l.l‘ 1s @- real llll':y ‘in i.nurnt}nd is not a "person"
 under § 1983, y

2 Iﬁli.‘uti.nn that 1983 lies only for "arbitrary" or "malicious”
conduct.

' ‘.i Judge Gurfein recognized, in the language quoted above,
that 1983 authorizes suit eagainst officials who violate the
civil rights of plaintiffs by their "tortious conduct". But
the situation is different where the individual defendants are
acting within the scope of their official duties. Judge Gurfein
held that in the latter case, where they are sued "solely in
their official capacities", 1983 does not lie because a money

judgment would be paid by the city or state agency. |
But Judge Gurfein noted that there was no allegation in

this case of defendants having acted "in an arbitrary maoner''

or with “gg;;glﬂ;. Does this language uugacit'thlt something

more than mere negligence must be shown in a 1983 suit even

where the defendant is a "person" for jurisdictional purposes?
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