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Petitioners, a class of female employees of the Department
of Social Services and the Board of Edueation of the City of
New York, commeneed this action under 42 U, 8. C. § 1983
in July 1971 The gravamen of the complaint was that the
Board and the Department had as a matter of official poliey
compelled pregnant employees to take unpaid leaves of
absence before such leaves were required for medical reasons.’

''The eomplaint was amended on September 14, 1972 to allege a claim
under Title VII of the 19684 Civil Rights Act, az amended, 42 U.8 C
£ 20000 (1970 ed., and Supp. V). The District Court held that the 1972
amendmentz to Title VII did not -|_|||||,_'.' n-r|'n:-.|'1|1|'|_'; to  diserimination
suffered prior to those amendments even when an action challenging such
prior diserimination was pending on the date of the amendments 394
F. Bupp. 853, 850 (SDNY 1975). Thi= holding was affirmed on appeal.
632 F. 2d 259, 261-262 (CA2 1976). Although petitioners sought cer
tiworari on the Title VII jssue as well as the § 1983 claim, we restricted
our grant. of certiorar to the latter E=ue 209 17, B, 1071

*The plamtiffs alleged that New York had a citywide policy of forcing
waomen o take maternity leave after the fifth month of TR uimless
ety phiveieian and the hesd of an emplovess agency wlowed up to an

ahitionial two months of work vmended Complant ¥ 25, App. 13- 14
Ihee defendani= dil not deny this, but stated that this peliey had heen
changed after st wos mstitoted Answer ¥ 13 '|.|||| 3213 The |||;|:1|-
tiffe further alleged that the Board had a poliey of reguiring women to
take matermnity leave after the seventh month of pregnancy unless that

muanth fell in the last month of the school vear, in which case the teacher
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Cf. Cleveland Board of Education v. LaFleur, 414 U, 8. 632
(1974). The suit sought injunctive relief and back pay for
periods of unlawful forced leave. Named as defendants in the
action were the Department and its Commissioner, the Board
and its Chancellor, and the city of New York and its Mayor.
In each ease, the individual defendants were sued solely in
their official capacities.”

On cross-motions for summary judgment, the District Court
for the Southern District of New York held moot petitioners’
claims for injunctive and declaratory relief since the ecity of
New York and the Board, after the filing of the complaint, had
changed their policies relating to maternity leaves so that no
pregnant employee would have to take leave unless she was
medically unable to continue to perform her job. 394 F.
Supp. 853, 855. No one now challenges this conclusion. The
court did conclude, however, that the acts eomplained of
were unconstitutional under LaFleur, supra. 394 F. Supp.,
at 855. Nonetheless plaintifi's prayers for back pay were
denied because any such damages would come ultimately from
the City of New York and, therefore, to hold otherwise would
be to “circumvent” the inumunity conferred on municipalities
by Monroe v. Pape, 365 U. 8. 167 (1961). See 394 F. Supp.,
at 855,

On appeal, petitioners renewed their arguments that the
Board of Education* was not a “municipality” within the
meaning of Monroe v. Pape, supra, and that, in any event, the
Distriet Court had erred in barring a damage award against
the individual defendants. The Court of Appeals for the
Second Cireuit rejected both contentions. The court first

eonld remain through the end of the school term. Amended Complaint
1930, 42, 45, App. 1819, 21. This allegation was denied. Answer
1 18, 22, App. 35-37

' Amended Complaint 1 24, App. 11-12

* Petitioners conceded that the Department of Bocial Hervices enjoyvs the
same status as New York City for Monroe purposes. See 532 F. Id, at
a3
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held that the Board of Edueation was not a person under
§ 1083 because “it performs a vital governmental function , . .,
and, significantly, while it has the right to determine how the
funds appropriated to it shall be spent . . . , it has no final
say in deciding what its appropriations shall be.” 532 F. 2d
250, 263 (1976) (citation omitted). The individual defend-
ants, however, were “persons” under § 1983, even when sued
solely in their official capacities. [Id., at 264. Yet, because a
damage award would “have to be paid by a city that was held
not to be amenable to such an action in Monroe v. Pape,” a
damage action against officials sued in their official capacities
could not proceed, [d., at 265.

We granted certiorari in this case, 429 U. 8. 1071, to consider
“Whether local governmental officials and/or local inde-
pendent school boards are “persons” within the meaning
of 42 U. 8. C. § 1083 when equitable relief in the nature
of back pay is sought against them in their official
capacities? Pet. for Cert. 8.

Although, after plenary consideration, we have decided the
merits of over a score of cases brought under § 1983 in
which the principal defendant was a school board *—and,

8 Milliken v. Bradley, 433 U, 8, 267 (1977} ; Dayton Board of Educa-
tion v. Brinkman, 433 U, 8, 406 (1977): Vorchheimer ¥ Sehool Dhstrict
of Philadelphia, 430 U. 8. 703 (1977); East Carroll Parish School Board v
Marshall. 424 U. 8. 636 (10976) : Milliken v. Bradley, 418 U, 8. 717 (1974);
Bradley v. School Board of the City of Richmond, 416 U. 8, 696 (1974);
Cleveland Board r.-_l' Education v, LaFleur, 414 7. 8, 832 (1974) ; Kl_‘.‘f gV
School District No. 1, 413 U. 8, 180 (1973) ; San Antonio School District ¥
Rodriguez, 411 U. 8. 1 (1973); Swann v, Charlotte-Mecklenburg Board
of Education, 402 U. 8.1 (1971); Northeross v. City of Memphis Board
of Education, 397 U. 8. 232 (1970); Carter v. West Feliciana Parish
School Board. 396 1. 8 226 (1960) : Alerander v. Holmes Tounty Board
of Education, 306 U8, 10 {1969) ; Kramer v. Union Free Sehool Dhstriet,
305 1. 8. 621 (1969): Tmker v. Des Moines Indepe ndent School Dhistrict,
903 U. 8. 503 (1960): Monroe v. Board of Commissioners, 391 U. B. 450
(1968) ; Ramey v. Board of Education, 391 T 8. 443 (1965); (ireen v
County School Board of New Kent County, 301 U, 8, 430 (1068) Sehool
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indeed, in some of which § 1983 and its jurisdictional counter-
part, 28 U. 8. C. 3 1343, provided the only basis for jurisdic-
tion"—we indicated in Mt. Healthy City Board of Ed. v.
Doyle, 420 U. 8. 274, 279 (1977), last Term that the question
presented here was open and would be decided “another day.”
That other day has come and we now overrule Monroe v. Pape,
supra, insofar as it holds that loeal governments are wholly
immune from suit under § 1983,

I

In Monroe v. Pape, we held that “Congress did not under-
take to bring municipal corporations within the ambit of
[§1083]." 365 U. 8., at 187. The sole basis for this conclu-
gion was an inference drawn from Congress' rejection of the
“Sherman amendment” to the bill which became Civil Rights
Act of 1871, 17 Stat. 13—the precursor of § 1983—which would
have held a municipal corporation liable for damage done to
the person or property of its inhabitants by private persons
“riotously and tumultuously assembled.”* Cong. Globe, 42d
Cong., 1st Sess., 749 (1871) (hereinafter “Globe™). Although
the Sherman amendment did not seek to amend § 1 of the Act,

District of Abington Township v. Schempp, 374 U, 5, 203 | 19683) ; (fosas v.
Board of Education, 373 U. 8, 683 (1063); McNeese v. Board of Educa-
tion, 373 U. 8. 668 (1963) : Orleans Parish School Board v, Bush, 365 U. 8,
560 (1961): Brown v. Board of Eduration, 347 [7. 8. 483 (1954).

¢ Cleveland Board of Education v. LaFleuwr, 414 1, 8, 632, 636 (1974);
App., Hr'_l.'r'.v v. School Dhatrict No, 1, O, T. 1972, No. 71-507, ju 4a; App.,
Swann v. Charlotte-Mecklenburg Board of Education, 0. T. 1970, No
281, p 4658 Petition for Certioran, Northeross v, Board I-'_,r Education,
0. T. 1969, No. 1136, p. 3; Tinker v. Des Moines Independent School
District, 303 U. 8. 503, 504 (1969): McNeese v. Board of Educalion, 373
', 8. 668, 671 (1963)

' However, we do affirm Monree v, Pape, 365 U. 8. 167 (1961), insofar
&= It i|-:||;|- that the doctrime of re -..l.l..-.l.r."l-ll' S pEror 12 not a ba=miz for
rendering municipalities liable under § 1983 for the constitutional torts of
their employees, See Part 11, infra

*We expressly declined to consider “policy considerations” for or
against municipal liability. See 365 U, 8, at 101
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which is now § 1983, and although the nature of the obligation
ereated by that amendment was vastly different from that
ereated by §1, the Court nonetheless concluded in Monroe
that Congress must have meant to exclude municipal corpora-
tions from the coverage of § 1 because  ‘the House [in voting
against the Sherman amendment] had solemnly decided that
in their judgment Congress had no constitutional power to
impose any obligation upon county and town organizations,
the mere instrumentality for the administration of state law.””
365 U. 8., at 190 (emphasis added), quoting Globe, at 804
{Rep. Poland). This statement, we thought, showed that
Congress doubted its “constitutional power . . . to impose
civil liability on municipalities,” 365 U. 8., at 190 (emphasis
added), and that such doubt would have extended to any type
of eivil liability.*

A fresh analysis of debate on the Civil Rights Act of 1871,
and particularly of the ease law which each side mustered in
its support, shows, however, that Monroe incorrectly equated
the “obligation” of which Representative Poland spoke with
“civil liability."”

A. An Overview

There are three distinet stages in the legislative considera-
tion of the bill which became the Civil Rights Act of 1871,
On March 28, 1871, Representative Shellabarger, acting for
a House select committee, reported H. R. 320, a bill “to
enforee the provisions of the Fourteenth Amendment to the
Constitution and for other purposes.” H. R. 320 contained
four sections. Seetion 1, now codified as 42 U, 8. C. § 1983,
was the subject of only limited debate and was passed without

* Mr. Justiee Douglas, the author of Monroe, has suggested that the
r[Il]rII('IFI:I| exclusion might more properly rest on o theory that Congress
sought to prevent the financial ruin that civil rights liability might impose
on municipalities, See Cuty of Kenosha v. Bruno, 412 17, 8, 507, 517-520

(1973). However, this view has never been shared by the Court, see
Monroe v, Pape, supra, n. 7, at 190: Moor v, County of Alameda, 411
U. 8 83 708 (1973), and the debate= do not Support thi= position,
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amendment.” Sections 2 through 4 dealt primarily with the
“other purpose” of suppressing Ku Klux Klan violenee in
the southern States.” The wisdom and constitutionality of
these sections—not § 1, now § 1983—was the subject of almost
all congressional debate and each of these sections was
amended. The House finished its initial debates on H. R.
320 on April 7, 1871 and one week later the Senate also voted
out a bill'* Again, debate on § 1 of the bill was limited and
that section was passed as introduced.

Immediately prior to the vote on H. R. 320 in the Senate,
Senator Sherman introdueed his amendment.” This was not
an amendment to § 1 of the bill, but was to be added as § 7 at
the end of the bill. Under the S8enate rules, no discussion of
the amendment was allowed and, although attempts were
made to amend the amendment, it was passed as introduced.
In this form, the amendment did not place liability on munie-
ipal eorporations, but made any inhabitant of a municipality
liable for damage inflicted by persons “riotously or tumultu-
ously assembled.” '

The House refused to acquiesce in a number of amend-
ments made by the Senate, including the Sherman amend-
ment, and the respective versions of H. R. 320 were there-

s f.”rrh"_ at .'12'3

1 Brieflv, § 2 ereated certain federal erimes in addition to those defined
in §2 of the 1866 Civil Rights Aet, 14 Stat. 27, each aimed primarily at
the Kn Klux Klan. Section 3 provided that the President could send the
militia into any State wracked with Klan violence, Finally, § 4 provided
for HNSEEMEIDTT r_;'r the writ of }'_;|h|'_|-' corpiE in l"rll'll'l‘il'r:I'EWI rircumstances,
again primarily those thought to obtain where Klan violenee was rampant
See Cong. Globe, 42d Cong.. 1:5t Sess App., at 335-336 {1871} {hereinafter
Globe App.'")

12 }obe at 700

13 S . ot I!-I'LZII 1||:|-'|--'| in 'I.||'|u-r'|||\._ mfra. at 4142

" Ibid. An action for recovervy of damages was to be in the federal
courts and denominated a2 a suit agninst the eounty, eity, or ]":lurl"h mn
which the damage had occurred. Thid. Execution of the judgment was
not to run against the property of the government umt, however, bug
agnnst the private property of any inhabitant, fied
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fore sent to a conference committee, Section 1 of the hill,
however, was not a subject of this conference since, as noted,
it was passed verbatim as introduced in both Houses of
Congress,

On April 18, 1871, the first conference committee completed
its work on H. R. 320. The main features of the conference
committee draft of the Sherman amendment were these: ™
First, a cause of action was given to persons injured by

“gny persons riotously and tumultuously assembled
together; . . . with intent to deprive any person of any
right conferred upon him by the Constitution and laws of
the United States, or to deter him or punish him for
exercising such right, or by reason of his race, color, or
previous condition of servitude , . . "

Second, the act provided that the action would be against
the county, eity, or parish in which the riot had oceurred and
that it eould be maintained by either the person injured or
his legal representative. Third, unlike the amendment as
proposed, the conference substitute made the government
defendant liable on the judgment if it was not satisfied against
individual defendants who had committed the violence. If
a municipality were liable, the judgment against it could be
collected

“by execution, attachment, mandamus, garnishment, or

any other proceeding in aid of execution or applicable
to the enforcement of judgments against municipal cor-
porations: and such judgment [would become] a lien
as well upon all moneys in the treasury of such county,
eity, or parish, as upon the other property thereof.”

In the ensuing debate on the first conference report, which
was the first debate of any kind on the Sherman amendment,
=enator Sherman l"i]l]nlru'f] that the purposs of his H“H'll'['
ment was to enlist the aid of persons of property in the en-

5 Sop Globe, at 749 and 755, quoted in Appendix, infra, at 4243,
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forcement of the ecivil rights laws by making their property
“responsible” for Ku Klux Klan damage.” Statutes drafted
on a similar theory, he stated, had long been in force in
England and were in foree in 1871 in a number of States.'
Nonetheless there were eritical differences between the con-
ference substitute and extant state and English statutes: the
conference substitute, unlike most state riot statutes, lacked
a short statute of limitations and imposed liability on the gov-
ernment defendant whether or not it had notice of the impend-
ing riot, whether or not the municipality was authorized to
exercise a police power, whether or not it exerted all reason-
able efforts to stop the riot, and whether or not the rioters
were caught and punished.™

The first conference substitute passed the Senate but was
rejected by the House, House opponents, within whose ranks

14 4Lt the people of property in the southern States understand that if

they will not make the hue and ery and take the neecssary steps to put
down lawless violence in those States their property will be holden respon-
gible, and the effect will be most wholesome,” Globe, at /61,
Senator Sherman was ;||'-}|.|r|'||ll_'. unconcerned that the conference com-
mittee substitute, unlike the original amendment, did not place liability
for riot damage direcily on the property of the well-to-do, but instead
placed it on the loeal government. Presumably he assumed that taxes
would be levied against the property of the inhabitants to make the locality
whaole

17 Aceording to Senator Sherman, the law had onginally been adopted in
England immediately after the Norman Conquest and had most recently
heen [-r-:rll.'.|||.:.|11~1| 18 the law of 7 & 8 Gen. IV, ¢h. 31 See Globe, at 760,
During the course of the dehates, it app wred that Kentueky, Marviand
Massachusetts, and New York had similar laws. See id, at 751 (Rep
Shellabarger) ; id.. at 762 (Sen. Stevenson): id., at 771 (Sen. Thurman)
I'-'I. at 702 IIE|-|1 Butler) Such a ||"||;|-"|||.|| liahility was .||";III""|I':'|'
common throughout New England. See od., at 761 (Sen, Sherman)

15 In the Senate, opponents, ineluding a8 number of Senators who had
vioted for & 1 of the bill, erticised the Sherman umendment ag an imperfect
and impolitic rendering of the state statutes, Moreover, as drafted, the
conlerence substitute could be consirued o protect rights that were not
protected bv the Ci et itutann \ |'|-r||ll|-_ﬂ'|- ertigue wias given by Senator

Thurman. See Globe, at 770=772
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were some who had supported § 1, thought the Federal Gov-
ernment eould not, consistent with the Constitution, obligate
municipal eorporations to keep the peace if those corporations
were neither so obligated nor so authorized by their state
charters. And, beeause of this eonstitutional objection, oppo-
nents of the Sherman amendment were unwilling to impose
damage liability for nonperformance of a duty which Congress
eould not require municipalities to perform. This position is
reflected in Representative Poland’s statement that is quoted
in Monroe."™

Because the House rejected the first conference report a
second conference was called and it duly issued its report.
The second econference substitute for the Sherman amendment
abandoned munieipal liability and, instead, made “any per-
son or persons having knowledge [that a conspiracy to violate
eivil rights was afoot], and having power to prevent or aid
in preventing the same,” who did not attempt to stop the
same, liable to any person injured by the conspiracy.” The

amendment in this form was adopted by both Houses of Con-
gress and is now codified 1s 42 U. 8. C, § 1986,

The meaning of the legislative history sketched above ecan
most readily be developed by first considering the debate on
the report of the first conference committee. This debate
shows conclusively that the constitutional objections raised

against the Sherman amendment—on which our holding in
Monroe was based, see P D SUPTI— would not have ]Il'l:'||i.|1ill't1
congressional ereation of a civil remedy against state muniei-
pal corporations that infringed federal rights. Because § 1 of
the Civil Rights Act does not state expressly that munieipal
corporations come within its ambit, it is finally necessary to
interpret § 1 to confirm that such corporations were indeed
intended to be ineluded within the “persons” to whom that
section applies

L e ] _mt 100 -|I|||'l'-| atp 5 L]
o B G lnbe At S |;l;u‘r1| 1l _‘l.'l:|u-|||| ¥, tifrm, at 1:]
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B. Debate on the First Conference Report

The style of argument adopted by both proponents and
opponents of the Sherman amendment in both Houses of
Congress was largely legal, with frequent references to cases
decided by this Court and the supreme courts of the several
States, Proponents of the Sherman amendment did not, how-
ever, discuss in detail the argument in favor of its constitu-
tionality. Nonetheless, it is possible to piece together such an
argument from the debates on the first conference report and
those on § 2 of the eivil rights bill, which, because it allowed
the Federal Government to prosecute erimes “in the states”
had also raised questions of federal power. The account of
Representative Shellabarger, the House sponsor of H. R. 320,
18 the most complete,

Shellabarger began his discussion of H. R. 320 by stating
that “there is a domain of constitutional law involved in the
right consideration of this measure which is wholly unex-
plored.” Cong. Globe, 42d Cong., 1st Sess., App., at 67 (1871)
(hereinafter “Globe App.”). There were analogies, however.
With respect to the meaning of § 1 of the Fourteenth Amend-
ment, and particularly its Privileges or Immunities Clause,
Shellabarger relied on the statement of Mr. Justice Washing-
ton in Corfield v. Coryell, 4 Wash, C. C. 371 (CCED Pa.
1825), which defined the privileges protected by Art, IV:

““What these fundamental jlf'i".'il!'.ifl':‘? are[,] it would per-
haps be more tedious than difficult to enumerate. They
may, however, be all comprehended under the following
general heads: protection by the Government;’

‘Mark that
““protection by the Government, the enjoyvment of life

and liberty, with the right to acquire and possess property

of every kind, and to pursue and obtain happiness and
safety " (Globe App., at 69 (emphasis added),
quoting 4 Wash. C. C., at 380.
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Building on his conclusion that citizens were owed protec-
tion—a conelusion not disputed by opponents of the Sherman
Amendment *—Shellabarger then consgidered Congress’ role in
providing that protection, Here again there were precedents:

*“[Congress has always] assumed to enforce, as against
the States, and also persons, every one of the provisions
of the Constitution. Most of the provisions of the Con-
stitution which restrain and directly relate to the States,
such as those in [Art. I, § 10,] relate to the divisions of
the political powers of the State and General Govern-
ments. . . . These prohibitions upon political powers of
the States are all of such nature that they can be, and
even have been, . . . enforeed by the courts of the United
States declaring void all State acts of encroachment on
Federal powers. Thus, and thus sufficiently, has the
United States ‘enforeed’ these provisions of the Constitu-
tion. But there are some that are not of this class.
These are where the court secures the rights or the liabili-
ties of persons within the States, as between such persons
and the States.

—y

" See Globe, at 758 (Sen, Trumbull) ; id.. at 772 (Sen. Thurman) : .,
at 791 (Rep. Willard). The Bupreme Court of Indiana had so held in
giving effect to the Civil Rights Act of 1866, See Smuth v, Moody, 26 Ind
200 (1866) (following Coryell), one of three state supreme court cases
reflerred to in Glabe App., at 68 ||1.‘|-|~ Shellabarger) Moreover, §2 of
the 15871 Act as passed, unlike § 1, prosecuted [ FROTIS who violated federal
rights whether or not that violation was under eolor of official authority,
apparently on the theory that Ku Klux Klan violenee was infringing the
right of protection defined by Coryell Nonetheless opponents argid
that munieipalities were not generally charged by the States with keeping
the peace and henee did not hav [LE TR forees, so that the duty to afford
protection ought! not devolve on the municipality, but on whatever ageney
o state government was charged by the State with :'-""|'III'.: th [eace

Bew p i ] and n. 30, infra In addition, thev argued that Congress could

not constitutionally add o the duties of mniei | lid s i PP 13-19

L]
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“These three are: first, that as to fugitives from jus-
tice ™*: second, that as to fugitives from service, (or
slaves **1;) third, that declaring that the ‘citizens of each
State shall be entitled to all the privileges and immuni-
ties of citizens in the several States.” *9

“And, sir, every one of these—the only provisions where
it was deemed that legislation was required to enforce the
constitutional provisions—the only three where the rights
or liabilities of persons in the States, as between these per-
sons and the States, are directly provided for, Congress
has by legislation affirmatively interfered to protect . . .
such persons.” Globe App., at 60-70.

Of legislation mentioned by Shellabarger, the closest analog
of the Sherman amendment, ironieally, was the statute imple-
menting the fugitives from justice and fugitive slave provisions
of Art. IV—the Act of Feb, 12, 1793, ch. 7, 1 Stat. 302—the
constitutionality of which had been sustained in 1842, in Prigg
v. Pennsylvania, 16 Pet. 539. There, Mr. Justice Story,
writing for the Court, held that Art. TV gave slaveowners a
federal right to the unhindered possession of their slaves in
whatever State such slaves might be found. 16 Pet., at 612,
Beeause state process for recovering runaway slaves might be
inadequate or even hostile to the rights of the slaveowner,
the right intended to be conferred could be negated if left to

B U.8. Const., Art. IV, §2, ¢l. 2

A Person charged in any State with Treason, Felonv, or other Crime. who
shall flee from Justice, and be found in another State, shall on Demand
of the executive Authority of the State from which he fled. be delivered
up, to be removed to the State having Junsdiction of the Crime."

mid & 3

No Person held to SBerviee or Labour in one State, under the Laws thereof,
escaping mto another, shall, in Consequence of anv Law or Regulation
therein, be discharged from such Berviee or Labour, bt shall be deliversd
up on Ulam of the Party to wham such Serviee or Labour may be due.™

Mid.d 1
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state implementation. [d., at 614. Thus, sinee the Constitu-
tion guaranteed the right and this in turn required a remedy,
Story held it to be a “natural inference” that Congress had
the power itself to ensure an appropriate (in the Necessary
and Proper Clause sense) remedy for the right, 7Id., at 615.

Building on Prigg, Shellabarger argued that a remedy
against municipalities and counties was an appropriate—and
hence constitutional—method for ensuring the protection
which the Fourteenth Amendment made every citizen’s federal
right.® This mueh was elear from the adoption of such
statutes by the several States as deviees for suppressing riot.™
Thus, said Shellabarger, the only serious question remaining
was “whether, since a county is an integer or part of a State,
the United States can impose upon it, as such, any obligations
to keep the peace in obedience to United States laws,” *  This
he answered affirmatively, citing Board of Commissioners v.
Aspinwall, 24 How. 376 (1861), the first of many cases™
upholding the power of federal courts to enforee the Contract
Clause against municipalities,™

House opponents of the Sherman amendment—whose views
are particularly important since only the House voted down

5 Bee Globe, at 751, See also od., at 760 (Sen. Sherman) (“If a State
may paszs a law making a county responsible for a riot in order
to deter such erime, then we mas pass the same remedies . | ")

¥ fd., at 751 ; see n. 17, supra

I Globe, at 751 (emphasis added). Compare this statement with Repre-
sentative Poland’s remark upon which our holding in Monroe was hased
Bee p, b, supra

* See, e. 9., Gelpeke v, City of Dubugue, 1 Wall, 175 (1884) ; Von Hoff-
man v. City of Quincy, 4 Wall, 535 (1867): Riggs v. Johnson County, 6
Wall. 168 [1R68): Weber v. Lee County. & Wall, 210 (1868) : Suiertigors
v. Rogera, 7 Wall. 175 (1860) : Benbme v. fowra Cliv. T Wall _.|-;' NE ]
Supervigors v, Durant, 9 Wall. 415 (1870). See geperally . Fairman
History of the Bupreme Court of the United States: Reconstruetion and

Revunon, 1864-1888. #) 17=1% {1971}

- T I]H_ at T51=7
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the amendment—did not dispute Shellabarger’s claim that the
Fourteenth Amendment created a federal right to protection.
gsee n. 21, supra, but they argued that the loeal units of
government upon which the amendment fastened liability were
not obligated to keep the peace at state law and further that
the Federal Government could not constitutionally require
local governments to create police forees, whether this require-
ment was levied directly, or indirectly by imposing damages
for breach of the peace on municipalities. The most complete
statement of this position is that of Representative Blair:

“The proposition known as the Sherman amend-

" (therz taking a view similar to Representative Blair's ineluded:
Efl'llrf‘?il'!:ll:l.li'l.'il Willard, zee id.. at 701 Representative Poland, see id., at
7%; Representative Burchard, see i, at T95; Representative Farnsworth
soe id., at 709, Representative Willard also took s somewhat different
position. He thought that the Constitution would not allow the Federal
Government to dictate the manner in which a State fulfilled its obligation
of protection. That is, he thought it a matter of state dizeretion whether
it delegated the peacekeeping power to a municipal or county corporation,
to a sheriff, ete, He did not doubt, however, that the Federal Government
eouild impose on the Stater the obligation imposed by the Sherman amend-
ment, and presumably he would have enforced the amendment against a
municipal corporation to which the peacekeeping obligation had been
delegated. See id., at 791

Opponents of the Sherman amendment in the Senate agreed with Blair

had no POWeT T peiss 1l Sherman amendment
units aon nat wonal [HIW T |I.':i|': i im the federal struei
wnd recogmnized . e g ollector v, Day, 11 Wal
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ment . . . is entirely new. It is altogether without a pre-
eedent in this country. . . . That amendment claims the
power in the General Government to go into the States
of this Union and lay such obligations as it may please
upon the municipalities, which are the creations of the
States alone.

“, .. [H]ere it is proposed, not to earry into effect an
obligation which rests upon the municipality, but to
ereate that obligation, and that is the provision I am
unable to assent to. The parallel of the hundred does not
in the least meet the ease. The power that laid the
obligation upon the hundred first put the duty upon the
hundred that it should perform in that regard, and failing
to meet the obligation which had been laid upon it, it was
very proper that it should suffer damage for its negleet. . . .

“. .. [T]here are certain rights and duties that belong
to the States, . . . there are certain powers that inhere in
the State governments. They create these municipalities,
they say what their powers shall be and what their obliga-
tions shall be. If the Government of the United States
can step in and add to those obligations, may it not
utterly destroy the municipality? If it can say that it
shall be liable for damages occurring from a riot,
where [will] its power | . stop and what obligations . . .
might [it] not lay upon a municipality

“Now, only the other |i:|._1; the .‘-'~I||'-r|-[r;1~ Court
decided [in Collector v, Day, 11 Wall. 113 (1871)] that

property of a !'|||'||||||-_||'_I'|. niod "”'J""' to exeeutwon ) : 2 r|||--:-.. .'lrlllli-'lll.ll
Corporat ions §8 445446 (1873 ad.) (zame)

Athough the arguments of the Senat apponents appear to be a correct

analveis of '|I"---l||'|l-..ll': ronstitutonal and common=law prineiples ther

WrEments are not relevant to an analyvss
the Cihvill B

of the constitutionality of 8§ 1 o
ghit= Aet sinee any Judgment under that section, as in any eivi
n the federal eourts in 1871, would have been enforeed pursuant to
= under the process acts of 1702 and 182% g i v B

1 Stat, 275; Act of May 19 1828 ¢h. 08
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there is no power in the Government of the United States,
under its authority to tax, to tax the salary of a State
officer, Why? Simply because the power to tax involves
the power to destroy, and it was not the intent to give
the Government of the United States power to destroy
the government of the States in any respect. It was held
also in the case of Prigg vs. Pennsylvania [16 Pet. 539
(1842)] that it is not within the power of the Congress
of the United States to lay duties upon a State officer;
that we cannot command a State officer to do any duty
whatever, as sueh; and I ask . . . the difference between
that and commanding a municipality which is equally the
creature of the State, to perform a duty.” Globe, at 795.

Any attempt to impute a unitary constitutional theory to
opponents of the Sherman amendment is, of course, fraught
with difficulties, not the least of which is that most Members
of Congress did not speak to the issue of the constitutionality
of the amendment. Nonetheless, two considerations lead us
to conelude that opponents of the Sherman amendment found
it uneonstitutional !-'ll]r:-‘t:HlTi:l.H_!.' because of the reasons stated
by Representative Blair: First, Blair's analysis is precisely
that of Poland, whose views were quoted as authoritative in
Monroe, see p. 5, supra, and that analysis was shared in large
part by all House opponents who addressed the constitution-
ality of the Sherman amendment. Second, Blair's exegesis
of the reigning constitutional theorv of his day, as we shall
explain, was elearly supported by precedent—albeit precedent
that has not survived, see Exr Parte Virginia, 100 17, 8, 339,
HT-M8 (1880) : Graves v. New York ex rel. (V' Keefe, 306 17, 8,
ko6, 486 (1939 )—and no other constitutional formula was

advanced by participants in the House debates

Collector v. Day, cited by Blair. was the elearest and. at the

time of the debates, the most recont pronouncement of a

i

doctrine of coordhinate acn.--r':-:ur.!_'..' that s I”;“: '-r:l.tl,'ll il!;u'pd

Ve L M) supr
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limits on even the enumerated powers of the National Govern-
ment in favor of protecting State prerogatives. There, the
Court held that the UTnited States could not tax the income of
Day, a Massachusetts state judge, becauge the independence
of the States within their legitimate spheres would be imperiled
if the instrumentalities through which States executed their
powers were “‘subject to the control of another and distinet
government.” 11 Wall., at 127. Although the Court in Day
apparently rested this holding in part on the proposition that
the taxing “power acknowledges no limits but the will of
the legislative body imposing the tax,” id., at 125-126; ef.
MeCulloch v. Maryland, 4 Wheat. 316 (1819), the Court had
in other cases limited other national powers in order to avoid
interference with the States.”

In Prigg v. Pennsylvania, supra, for example, Mr. Justiee
Story, in addition to confirming a broad national power to
legislate under the Fugitive Slave Clause, see p. 12, supra, held
that Congress could not “insist that states . . . provide means
to carry into effeet the duties of the national government.”
16 Pet., at 615-616." And Mr. Justice MeLean agreed that,
“lals a general prineiple,” it was true “that Congress had no
power to impose duties on state officers, az provided in the
[Act of 1793, supra].” Nonethelesze he wondered whether
Congress might not impose “positive” duties on state officers
where a clause of the Constitution, like the Fugitive Slave

12 In addition to the cases dizeussed in text, see Lane County v (Fregon,
T Wall. 71, 77, 81 (18689), in which the Court held that the federal legal
tender acts should not be construed to require the States to aceept taxes
tendered in United States notes sinee this might interfere with a legitimate
Btate activity

W Chief Justice Taney agreed

The =tate officers mentioned In the law [fof 17937 are not bound to
execute the duties imposed upon them by Congress, unless they choose to
do s, or are required to do =o by a law of the =tate: and the state
legslature has the power, if it thinks proper, to |-r--! ihit them, The act

of 1793, therefore, must |I|'|||']|1| altogether for its execution upor the offi

corg of the Umited Btates named in ot 18 Pet., at 630 (Taney, C. J.)
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limits on even the enumerated powers of the National Govern-
ment in favor of protecting State prerogatives. There, the
Court held that the United States eould not tax the income of
Day, a Massachusetts state judge, because the independence
of the States within their legitimate spheres would be imperiled
if the instrumentalities through which States executed their
powers were “subject to the control of another and distinet
government.” 11 Wall., at 127. Although the Court in Day
apparently rested this holding in part on the proposition that
the taxing “power acknowledges no limits but the will of
the legislative body imposing the tax,” id., at 125-126; ef.
MecCulloch v. Maryland, 4 Wheat. 316 (1819), the Court had
in other cases limited other national powers in order to avoid
interference with the States™

In Prigg v. Pennsylvania, supra, for example, Mr. Justice
Story, in addition to confirming a broad national power to
legislate under the Fugitive Slave Clause, see p. 12, supra, held
that Congress could not “insist that states . . . provide means
to carry into effect the duties of the national government.”
16 Pet., at 615-616.* And Mr. Justice McLean agreed that,
“lals a general principle,” it was true “that Congress had no
power to impose duties on state officers, as provided in the
[Act of 1793, supra].” Nonetheless he wondered whether
Congress might not impose “positive” duties on state officers
where a clause of the Constitution, like the Fugitive Slave

2 In addition to the eases disenssed in text, see Lone County v, Oregon,
7 Wall. 71, 77, 81 (1869), in which the Court held that the federal legal

tender actz should not be eonstrued to require 1|||- =tates to accept taxes

tendered in United States notes sinee this might interfere with a legitimate
State artivity

 Chief Justiee Tanev agreed

The state officers mentioned in the law [of 17937 are not bound to
execute the duties imposed upon them by Congress, unless they choose tn
do =0, or are rl"|II:|I'Ii to do so by a law of the state: and the state
legislature has th power, if it thinks proper, to prohibit them, The act
of 1793, therefore, must |I|:'|u-1|||_ altogether for it execution upson the offi-
cerg of the United States named in it.” 16 Pet cat G0 (Taney, C. J.)
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Clause, seemed to require affirmative government assistanee,
rather than restraint of government, to secure federal rights.
See ul., at 664665,

Had Justice McLean been correct in his suggestion that,
where the Constitution envisioned affirmative government
assistance, the States or their officers or instrumentalities could
be required to provide it, there would have been little doubt
that Congress could have insisted that municipalities afford
by “positive” action the protection ™ owed individuals under
% 1 of the Fourteenth Amendment whether or not municipali-
ties were obligated by state law to keep the peace, However,
any such argument, largely foreclosed by Prigg, was made
impossible by the Court’s holding in Kentucky v. Dennison,
24 How. 66 (1861). There, the Court was asked to require
Dennison, the Governor of Ohio, to hand over Lago. a fugitive
from justice wanted in Kentucky. as required by & 1 of the Act
of 1793,* supra, which implemented Art. IV, § 2, cl. 2, of the
Congtitution. Chief Justice Taney, writing for a unanimous
Court, refused to enforee that section of the Act:

“[W]e think it clear, that the Federal Government, under
the Constitution, has no power to impose on a State offi-
cer, as such, any duty whatever, and compel him to per-

form it: for if it possessed this power, it might overload
the officer with duties which would fill up all his time, and
disable him from performing his obligations to the State,

H Spp pp. 10-11, and n 21, FUpra

Be it enacted That whenever the executive authority of any state
in the Union ghall demand any person as a fugitive from justics
ind shall moreover produce a copy of an indictment found . charging
the person so demanded, with having committed tresson. felony or other
cnime, eertified as authentic by the governor or chief magistrate of the
sate from whenee the person so charged fled, it shall be the duty of
the executive authority of the state or territory to which such person shall
have fled, to cause him or her to be arrested and sernred and to
vause the fugitive to be delivered to such igent [of the demanding state]

when he shall AT 1 Siat, 32
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and might impose on him duties of a character incompati-
ble with the rank and dignity to which he was elevated by
the State.” 24 How., at 107-108.

The rationale of Dennison—that the Nation eould not
impose duties on state officers sinee that might impede States
in their legitimate activities—is obviously identical to that
which animated the decision in Collector v. Day. See p. 16,
supra. And, as Blair indicated, munieipalities as instrumen-
talities through which States executed their policies could be
equally disabled from earrying out State policies if they were
also obligated to carry out federally imposed duties. Although
noe one cited Dennison by name, the prineciple for which it
stands was well known to Members of Congress,™ many of
whom discussed Day ™ as well as a series of state supreme
court cases ™ in the mid-1860's which had invalidated a federal
tax on the process of state courts on the ground that the tax
threatened the i|1r3r"[]1~nr|v1|c'e' of a vital state funetion.®™ Thus.
there was ample support for Blair's view that the Sherman
amendment, by putting municipalities to the Hobson's choice
of keeping the peace or paying civil damages, attempted to

impose obligations on muniecipalities by indirection that ecould
not be imposed ||]!‘i-1"f|_'l.'. 1]1|-r'|'|-_".' ”If'l':l'll.'tlll'l;.'!, to "-il-.LT'I'H_\.' the
government of the States.” Globe, at 705

If municipal liability under §1 of the Civil Rights Act

The Suprems Court of the Umnitesd States has decided peatedly that
Longress ean immpose no duty on a State officer Globe, at 709 (Hep
Farnsworth). See also id., at T88-750 {Rep. Kerr)

See, 2. g, Globe, at 784 (Ben. Daviz): ibid. (Sen Casserlv): sd. 770
(Ben. Thurman) (reciting logie of Day): od at 777 (Sen. Frelinghuvaen )
ul I T88-T80 (Rep. Kerr) (reciting logic of Day): id. at 703 i Rep
Poland ) d., at 79 (Rep. Farnsworth) lso reciting logie of Day)

Warren v. Paud, 22 Tnd. 276 (15864 Jones v, Estate of Keep, 19
Wi Fificld v. Cloge. 15 Mich. 505 i V: Umion Bank v

; I Tenn.) 325 (18687 : Smuth v. Short, 40 Ala. 385 {(1867)
it 704 (Sen. Davis) bad . (| Sen, | erliey ) See alsn T

onal Limitations *453-"4584 (1571 od.)
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created a similar Hobson's choice, we might conclude, as
Monroe did, that Congress could not have intended munici-
palities to be among the “persons” to which that section
applied. But this is not the case.

First, opponents expressly distinguished between imposing
an obligation to keep the peace and merely imposing ecivil
liability for damages on a municipality that was obligated by
state law to keep the peace, but which had not in violation of
the Fourteenth Amendment. Representative Poland, for
example, reasoning from Contract Clause precedents, indicated
that Congress could constitutionally eonfer jurisdiction on the
federal courts to entertain suits seeking to hold munieipalities
liable for using their authorized powers in violation of the
Constitution—which is as far as § 1 of the Civil Rights Act
went:

“] presume . . . that where a State had imposed a duty
[to keep the peace] upon [a] municipality . . . an action
would be allowed to be maintained against them in the
eourts of the United States under the ordinary restrictions
as to jurisdiction. But enforcing a liability, existing by
their own contract, or by a State law, in the courts, is a
very widely different thing from devolving a new duty or
liability upon them by the national Government, which
has no power either to create or destroy them, and no
power or control over them whatever,” Globe, at 794,

Representative Burchard agreed:

“['T]here is no duty imposed by the Constitution of the
United States, or usually by State laws, upon a county to
protect the people of that county against the commission
of the offenses herein enumerated, such as the burning of
|1|.|,i|1ling,~a or any other iH_]HI'_‘.' to property or IIljllI"_‘-' to
person. Police powers are not eonferred upon counties as
corporations: they are conferred upon ecities that have
qualified legislative power. And so far as cities are con-
cerned, where the equal protection required to be afforded
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by a State is imposed upon a city by State laws, perhaps
the United States courts could enforee its perform-
ance. But counties . . . do not have any control of the
police . . . .” [Id, at 795

See also the views of Rep. Willard, discussed at n. 30, supra.

Second, the doctrine of dual sovereignty apparently put no
limit on the power of federal courts to enforee the Constitution
against municipalities that violated it. Under the theory of
dual sovereignty set out in Prigg. this is quite understandable.
So long as federal courts were vindieating the Federal Consti-
tution, they were providing the “positive” government action
required to protect federal constitutional rights and no ques-
tion was raised of enlisting the States in “positive” action
The limits of the prineiples announced in Dennison and Day
are not so well defined in logic, but are clear as a matter of
history. It must be remembered that the same Court which
rendered Day also vigorously enforeed the Contracts Clause
against municipalities—an enforeement effort which ineluded
various forms of “positive” relief, such as ordering that taxes
be levied and colleeted o discharge federal court judgments,
onee a constitutional infraction was found.” Thus, federal

" Bee cases cited at n. 28, supra. Bincee this Court granted undues-
tinnahly “:lll-lrl'.'l. |'|'||I-| i Contracizs Clanse cases i appears that the
distinetion between the Sherman amendment and those sases was not that
the former created a o=t Ve ohligation wherras the latter :I‘||ll--'-| ol
a negative restraint Instead, the distinetion mu=t have been that a viola-
frwom of the Constitution was the prediea for witive" reliefl in the Con
tracte Clause cases, whereaz the S| PRman  armendment |I|::-|--|'|f ilamages
without regard to whether a loeal government was in any way at fault
for the breach of the peace for which 1t was to be held for damages. See
p. 8, supra. While no one stated this distinetion expressly during the
debates, the mference 18 strong that Congressmen in 1871 would have
drawn thiz distinetion sinee it explains why Hepresentatives Poland,
Burchard, and Willard, see pp. 2021, supra, conld appose the amendment
while at the same time saving that the Federal Government might impose

damages on a local government that had defaulted in a state-imposed duty
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judieial enforeement of the Constitution’s express limits on
state power, since it was done =0 frequently, must notwith-
standing anything said in Dennison or Day have been permis-
sible, at least so long as the interpretation of the Constitution
was left in the hands of the judiciary. Sinee § 1 of the Civil
Rights Act simply conferred jurisdiction on the federal courts
to enforce §1 of the Fourteenth Amendment—a situation
precisely analogous to the grant of diversity jurisdiction under
which the Contract Clause was enforeed against muniei-
palities—there is no reason to suppose that opponents of the
Sherman amendment would have found any constitutional
barrier to § 1 suits against municipalities.

Finally, the very votes of those Members of Congress, who
opposed the Sherman amendment but who had voted for §1,
confirm that the liability imposed by § 1 was something very
different from that imposed by the amendment. Section 1
without question eould be used to obtain a damage judgment
against state or municipal officials who violated federal consti-
tutional rights while acting under color of law."* However, for
Prigg-Dennison-Day purposes, as Blair and others recognized,*
there was no distinetion of constitutional magnitude between
officers and agents—ineluding eorporate agents—of the State:
both were state instrumentalities and the State could be
impeded no matter over which sort of instrumentality the

to keep the peace and it al=o explains why evervone agreed that a state
or municipal officer eould constitutionally be held hable under § 1 for
vielations of the Constitution. See pp. 22=23, infra

* Bee, e. g., Globe, at 334 (Hep, Hoar); #d., at 365 (Rep. Arthur);
at IRT=362 [Hi n Bheldon) - .. at 385 (Ha ] Lewis) © Globe _"|.|'-:|_ at 217
(Sen. Thurman). In addition, officers were ineluded among those who
could be sued under the seeond econference substitute for the Sherman
Amendment. See Globe, at 805 (exchange between Ren, Willard and Rep
Shellabarger) There were no constitutional ohjections to the second
reanrt y

2 Bpe Globe, at 705 I[n'l"l' Blair): od. at TRR -;[:||'- Kerr): ad., at 795
|H*'|:I Burchard) ; od., at 799 (Rep. Farnsworth)
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Federal Government sought to assert its power. Dennison
and Day, after all. were not suits against municipalities but
against officers and Blair was quite consecious that he was
extending these cases by applying them to munieipal cor-
porations.” Nonetheless, Senator Thurman, who gave the
most exhaustive critique of § 1—inter alia complaining that it
would be applied to state officers, see Globe, at 217—and who
opposed both § 1 and the Sherman amendment, the latter on
Prigg grounds, agreed unequivocally that $1 was econstitu-
tional.* Those who voted for § 1 must similarly have believed
in its constitutionality despite Prigg, Dennison, and Day.

C. Debate on § 1 of the Civil Rights Bill

From the foregoing discussion, it is readily apparent that
nothing said in debate on the Sherman amendment would
have prevented holding a municipality liable under £ 1 of the
Civil Rights Act for its own violations of the Fourteenth
Amendment. The question remains, however, whether the
general language deseribing those to be liable under § 1—"any
person”—covers more than natural persons. An examination
of the debate on § 1 and application of appropriate rules of
construction shows unequivoeally that § 1 was intended to
cover legal as well as natural persons.

Representative Shellabarger was the first to explain the
funetion of § 1

‘| Section 1] not only provides a civil remedy for persons
4 50W Je cannot commamnd a State officer to do any duty whatever, as

—.

(Hohe, at 708

such; and | ask the difference between that and commanding a munie-
1
mirty

|||

M RBepr ol l'||-| - at 2186=217 -||||-'|--|_ mnfra. at n. 45 In 15879, more-
over, when the guestion of the limits of the Prige prineiple was squarely
presented in Ex parte Virginea, 100 U, 5, 339 (15880), this Court held that
Denmson and Doy and the prineiple of federalism for which thes stand
did not prohibit federal enforcement of § 5 of the Fourteenth Amendment

through =itz directid to state officers ek B 2. 6t 45048
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whose former condition may have been that of slaves,
but also to all people where, under color of State law,
they or any of them may be deprived of rights to which
they are entitled under the Constitution by reason and
virtue of their national eitizenship.” Globe App., at 68,

By extending a remedy to all people, including whites, 31
went beyond the mischief to which the remaining sections
of the 1871 Act were addressed. Representative Shellabarger
also stated without reservation that the constitutionality of
£2 of the Civil Rights Act of 1866 controlled the constitu-
tionality of & 1 of the 1871 Act, and that the former had been
approved by “the supreme courts of at least three States of
this Union” and by Mr. Justice Swayne, sitting on eireuit, who
had coneluded “We have no doubt of the constitutionality of
every provision of this act.” [bid. He then went on to
deseribe how the eourts would and should interpret § 1:

“This act is remedial, and in aid of the preservation of
human liberty and human rights. All statutes and con-
stitutional provisions authorizing such statutes are lib-
erally and beneficently construed. It would be most
strange and, in eivilized law, monstrous were this not the
rule of interpretation, As has been again and again de-
cided by your own Supreme Court of the United States,
and E*‘,'(*T:I.'\.!.']]E‘[’i_' elze where there 18 wise }1Ii|i1"t;|.l i!llr-r|1|'f'-
tation, the largest latitude consistent with the words
emploved is uniformly given in eonstruing such statutes
and eonstitutional provisions as are meant to protect and
defend and give remedies for their wrongs to all the
people, | Chief Justice Jay and also Story say:

“ "Where a power is remedial in its nature there is
much reason to contend that it ullpr!'.1 to be construed

liberally, and it is generally adopted in the interpretation
of laws.'—1 Story on Constitution, sec, 429.”" Globe App.,
at 6GR

The sentiments expressed in Representative Shellabarger’s
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whose former econdition may have been that of slaves,
but also to all people where, under color of State law,
they or any of them may be deprived of rights to which
they are entitled under the Constitution by reason and
virtue of their national citizenship.” Globe App.. at 68,

By extending a remedy to all people, ineluding whites, § 1
went beyond the mischief to which the remaining sections
of the 1871 Act were addressed. Representative Shellabarger
aleo stated without reservation that the constitutionality of
£ 2 of the Civil Rights Aet of 1866 controlled the constitu-
tionality of § 1 of the 1871 Aect, and that the former had been
approved by “the supreme courts of at least three States of
this Union" and by Mr. Justice Swayne, sitting on eireuit, who
had concluded “We have no doubt of the constitutionality of
every provision of this act.” [Ibid. He then went on to
describe how the courts would and should interpret § 1:

“This act is remedial, and in aid of the preservation of
human liberty and human rights. All statutes and eon-
stitutional provisions authorizing such statutes are lib-
erally and beneficently construed. It would be most
strange and, in civilized law, monstrous were this not the
rule of interpretation. As has been again and again de-
cided by your own Supreme Court of the United States,
and everywhere else where there is wise judicial interpre-
tation, the largest latitude consistent with the words
employed is uniformly given in construing such statutes
and constitutional provisions as are meant to protect and
defend and give remedies for their wrongs to all the
peaple Chief Justice Jay and also Story say:
“‘Where a power is remedial in its nature there 18
much reason to eontend that it ought to be construed
liberally, and it 18 :.!'I'Ill'r:l”"u' r!l|u|-h d in the interpretation

of laws. 1 Story on Constitution, sec, 429 Globe ."L|I'|I .
at hs

The sentiments expressed in Representative Shellabarger's
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opening speech were echoed by Senator Edmunds, the man-
ager of H. R. 320 in the Senate:

“The first section is one that I believe nobody objects to,
as defining the rights secured by the Constitution of the
United States when they are assailed by any State law or
under eolor of any State law. and it is merely carrying
out the prineiples of the eivil rights bill [of 1866], which
have since become a part of the Constitution.” Globe, at

S8,
“[Section 1 is] so very simple and really reenacting the
Constitution.” Id., at 569,

And he agreed that the bill “secure[ed] the rights of white
men as much as of colored men.” Id., at 606,

In both Houses, statements of the supporters of § 1 corrob-
orated that Congress, in enacting % 1, intended to give a
broad remedy for violations of federally protected civil
rights.* Moreover, since municipalities through their official

4 Representative Bingham, the author of § 1 of the Fourteenth Amend-
ment, for example, deelared the bill's purpose to be “the enforcement
of the Constitution on behalf of every individual eitizen of the Republie
to the extent of the rightz puarantesd to him ]-_‘.' the Constitution.” Globe
App., at 81, He continued
“The States never had the right, though thev had the power, to inflict
wrongs upon free citizens by a denial of the full protection of the laws
[And] the States did denv to eitizens the equal protection of the laws, they
did deny the rights of citizens under the Constitution, and exeept to the
extent of the expresa limitations LI [T the States, as 1 have shown, the
citizen had no remedy They took property without compensation,
and he had no remedy. Theyv restricted the freedom of the press, and he
had no remedy. They restricted the freedom of speech, and he had no
remedy They restricted the nghts of conscience, and he had no rem
ey Who dare sav, now that the Constitution has been amended,

that the nation cannot by law |:;:-.:.l.- iEainst ill such abuses and denials

of nght as these in the States and by States, or combinations of persons?"
Id , at RS

|il'|-||--- ntative Perry, commenting on Congress" action in passing the eivil
rights Inll also stated
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acts, could equally with natural persons create the harms
intended to be remedied by § 1, and, further, since Congress
intended 1 to be broadly eonstrued, there is no reason to
suppose that municipal corporations would have been excluded
from the sweep of §1. Cf,, e. g., Ex parte Virginia, 100 U, 5,

“Now, by our action on this bill we have asserted as fullv az we can
assert the mischief intended to be remedied. We have asserted as elearly
as we can assert our belief that it i& the duty of Congress to redressz that
mischief. We have also azserted sz fully as we ean assert the constitutional
right of Congress to legislate.”  Globe, at 800

See alzo id., at 376 (Rep. Lowe): id., at 428420 (Rep. Beatty); id,
at H48 (Rep. Butler); id., at 475477 (Rep. Dawes); id,, at 575570 (Sen
TI‘IIII!]!I:HI; uf cmt GOEY [ =en ]"l:u,\“j i'-ln:lln' _‘|.F|||__ at 182 ||E|'|'- _"\ll'rn-ln'r_

Other supporters were quite clear that § 1 of the act extended a remedy
not only where a State had passed an unconstitutional statute, but al=o
where officers of the State were deliberately indiferent to the rights of
hlack eitizens:

‘But the chief complaint is [that] by a systematie maladministration of
|state law ], or a neglect or refuzal to enforee their provisions, a portion of
the people are denied equal protection under them. Whenever such a state
of facts & elearly made out, 1 believe [§5 of the Fourteenth Amend-
rl!"'llr_r EMmpOwWers Congress (o Btep n andd ;1ru'~'|q||- for doing Justice to thise
persons who are thus denied equal protection.” Globe App., at 153 (Mr
Garfield)., SBee also Monroe v Fape, supra, n. 7, at 171-1587
l|II|.1=-||F1.|I'|r|‘. for our ir'-||||r1, even the opponents of :_"-}] ngreed that it was
constitutional and, further, that it swept very broadly. Thus, Senator
Thurman, who gave the most exlmust ive ertigue of Q 1, gl

This section relates wholly to eivil suits Ita whole effect is to give
to the Federal Judiciary that which now does not helong to it
tion that may be comstilutionally conferved wpon it, I grant
never yet been conferred ujpom 18 It authornzes any person who 12 -||-'I'.'|1|-|1
of any nght, privilege, or immunity =ecured to him by the Constitution of
the United Btates, to bring an action against the wrongdoer in the Federal
courts, and that without any limit whatsoever as to the amount in

COnl roversy

There 18 no fimulatyon whatsoever upon the terms thal are a:r._.'.-":._','n.:

a the Sl amd thié ¥ are as compre henmpe a8 can b waed " (Glohe \_lu] =
at Z16=217 (emphasiz added )
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230 346-347 (1880): Home Tel. & Tel. Co. v. Los Angeles,
297 17, 8. 278, 286-287, 204-296 (1913). One need not rely on
this inference alone, however, for the debates show that Mem-
bers of Congress understood “persons” to include munieipal
corporations,

Representative Bingham, for example, in discussing § 1 of
the bill, explained that he had drafted § 1 of the Fourteenth
Amendment with the case of Barron v. Baltimore, 7 Pet. 243
(1834), especially in mind. “In [that] case the city had taken
private property for public use, without compensation . . . ,
and there was no redress for the wrong . . . ." Globe App,,
at 84 (emphasis added). Bingham's further remarks clearly
indicate his view that such takings by cities, as had occurred
in Barron, would be redressable under § 1 of the bill. See
id., at 85. More generally, and as Bingham's remarks confirm,
¢ 1 of the bill would logically be the vehicle by which Congress
provided redress for takings, since that section provided the
only eivil remedy for Fourteenth Amendment violations and
that Amendment uneguivocally prohibited uncompensated
takings."™ Given this purpose, it beggars reason to suppose
that Congress would have exempted municipalities from suit,
insisting instead that compensation for a taking come from an
officer in his individual eapaecity rather than from the govern-
ment unit that had the benefit of the property taken.*

In addition, by 1871, it was well understood that corpora-
tions ghould be treated as natural persons for virtually all pur-
poses of constitutional and statutory analysis, This had not
always been 0. When this Court first considered the question
of the status of corporations, Chief Justice Marshall, writing

for the Court, denied that corporations “as such” were persons

# Bop Btory, Commentaries on the Constitution of the United States
B 10566 (Cooley ed. 1873)

" [ndeed ihe federal couris found no obstacle to awards of damages
wgainst municipalities for common-law takings, See Sumner v. Fhaladel
phaa, 2 F. Cas. 302 (CCED Pa. 1873) (No. 13611) (awarding damnges
of $2.273.36 and costs of £346.35 against the city of Philadelph).




75-1914—0FINION
28 MONELL v. NEW YORK CITY DEPT. OF S80CIAL SERVICES

as that term was used in Art, III and the Judiciary Act of
1780. See Bank of the United Stales v, Deveaus, 5 Cranch 61,
86 (1809).* By 1844, however, the Deveaur doctrine was
unhesitatingly abandoned

“IA] corporation created by and doing business in a par-
ticular state, is to be deemed fo all intents and purposes
as a person, although an artificial person, . . . eapable of
being treated as a citizen of that state, as much as a
natural person.” Lowisville B. Co. v. Letson, 2 How. 497,
558 (1844) (emphasis added), discussed in Globe, at 752,

And only two vears before the debates on the Civil Rights
Act, in Cowles v. Mercer County, 7 Wall. 118, 121 (1860), the
Letson principle was automatically and without discussion
extended to municipal corporations. Under this doctrine,
municipal corporations were routinely sued in the federal
courts** and this fact was well known to Members of
Congress.™

That the “usual” meaning of the word person would extend
to munieipal eorporations is also evidenced by an Aet of
Congress which had been passed only months before the Civil

Rights Aet was passed. This Aet provided that

“in all acts hereafter passed . . . the word ‘person’ may
extend and be applied to bodies |:n:l|]1it' and ecorpo-
rate . . . unless the context shows that such words were
I!lh'rlrh'ri to e ll‘-l'l"i i|| f# Imore ]illlih--i aonse [ | Arct of
Feb. 25, 1871, ch. 71, § 2, 16 Stat. 431.

= N onethi =z mupts enukd b bhrought 1 fedderal court if the natural
persons who were members of 1l corporation were of diverse citiz n=hip
trom the other parties to the itigation, See 5 Cranch, at 9]

i* Bew n. 28, supra
Eee, 2 .. Globe it 777 (Ben, Sherman) ! 1 o :”"i' =hella-
|||'EIII (| “emuantes. ety wod COrparai ons 1] il g i AT vienrE ol
judicial conflict, have beeome thoroughly established to be an mdividual or
person or entity of the personal exstence, of which, az a eitizgen, w divid-
ual, or inhabitant. the Tnited Btates Constitution does tike note and endow

with faculty to sue and be sued in the courts of the United States.”)
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Munieipal eorporations in 1871 were included within the
phrase “bodies politic and corporate” * and, aceordingly, the
“plain meaning” of § 1 is that loeal government bodies were
to be included within the ambit of the persons who eould be
sued under §1 of the Civil Rights Act. Indeed, a Circuit
Judge, writing in 1873 in what is apparently the first reported
case under § 1, read the Dictionary Act in precisely this way
in & ecase involving a corporate plaintif and a munieipal
defendant.”® See Northwestern Fertilizing Co. v, Hyde Park,
18 F. Cas. 393, 304 (CCND I11. 1873) (No. 10,336).*

0 Bpe Northwestern Fertilinmng Co. v. Hyde Park, 18 F. Cas, 393, 304
(CCND IIL 1873) (No. 10,336) ; 2 Kent's Commentaries *275-*279 (12th
0. W. Holmes ed. 15873). Bee also [Umited Stales v. Maunce, 2 Brock. 96,
109 (CC Va. 1823) (Marshall, C. 1.) (“The United States is a government,
and, consequently, a body politic and corporate™) ; Bref for Petitioner in
Monroe v. Pape, 0. T. 1980, No. 30, Apps. D and E (collecting state
statutes which, in 1871, defined municipal corporations as bodies politie
and eorporate).

2 The court aleo noted that there was no discernible reason why persons
injured by municipal corporations should not be able to recover, Bee 18
I'- Cas . At J04.

" In considering the effect of the Act of Feb. 25, 1871 in Monroe, how-
ever, Justice Douglas, apparently focusing on the word “may,” stated: “this
definition [of person] i= merely an allowable, not & mandatory, one.” 365
U. 8, at 191. A review of the legislative history of the Dictionary Act
shows this |'r:-|I-"|I|-i|r|'|. to be IO et

There i8 no express reference in the legislative history to the definition of
person, but SBenator Trumbaull, the Aet's sponsor, discussed the phrase
“words importing the masculine gender may be applied to females,”
(emphasis added ), which immediately precedes the definition of person, and
stated
“The only II|'ji'l1 [of the "|I'I] = to get rid of a great deal of verbosity
In our =tatutes ]H.' '|-'I'1|'\.||!||:|z r'_'||l -.l.'||q||. 1|||- 1.l|'r|r|i- 'hr" :.:- ||-v|1| i'| .-.F.r.lnrnII
inelude females oz well as I!:II.I|1'-| | " Congressional Globe, 41st Cong., 3d
Seax, Ui D (Jan, 27, 1871) ||"I'|'|]:-||'-|-|-' nildid )

Thus, in Trumbulls view the word “may” meant “shall.” Such a manda-
tory use of the extended meanings of the words defined by the Aet
1= also required for it to perform it intended function—to be a guide
to “rles of constmyetion” of Actz of Congress Bee id., at 775 |_H'=|H-:I.rkl
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I1

Our analysis of the legislative history of the Civil Rights Aet
of 1871 compels the conclusion that Congress did intend
munieipalities and other local government units to be included
among those persons to whom § 1983 applies.™ Local govern-
ing bodies," therefore, can be sued directly under § 1983 for
monetary, declaratory, or injunetive relief where, as here. the
action that is alleged to be unconstitutional implements or
executes a policy statement, ordinance, regulation, or decigion

ﬂ-f .qf"l'l. TI'I.I:I'I'].hII“'I. Were T]’IF' f[r'ﬁrtl.ﬂl wonds ":||]u.'l.'l.';|hlq-. |h|.:|rT not mnnd:\-
tory” comnstructions, as Monroe suggests, there would be no “rules” at all
Instead, Congress must have intended the definitions of the Aet to apply
across-the-board exeept where the Aet by its terms called for a deviation
from thizs practice—"[where] the context shows that [defined] words
were 1o be used in 2 more limited sense” Certainly this is how the
Northwestern Fertilizing court viewed the matter. Since there is nothing
in the “context™ of §1 of the Civil Rightz Aet ealling for a restricted
interpretation of the word “person,” the language of that section should
prima facie be construed to include “bodies politic” among the entities that
could be sued

* There i= certainly no eonstitutional impediment to municipal liability
“The Tenth Amendment’s reservation of nondelegated powers 1o the Siates
& not implicated by a federal-court judgment enforeing the express prohibi-
twong of unlawfal =tate conduet enacted by the Fourteenth vmendment ™
Milliken v. Bradley. 433 U. 8, 267, 201 (1977); see Er parte Virginia, 100
U. 8B 339 347-34% (18%0) For thi= reason, National League of Cilies v,
Usery. 426 U, 8. 833 (1076) 1= irrelevant 1o our consideration of this case
Nor = there anv hasi= for concluding that the Eleventh Amendment i= a
bar to muni '|--| liabality HSev.Fo0 .I"-.'_'I'--..'.- ck v, Bitzger, 427 1. 8 b5,
456 (1978): Linecoln Cowdy o Luning, 133 U, 8. 5% 530 (1800). Our
holding today i=, of conrse, limited to loea government units which are not
conside red part of the State Tor |.i|-'---'.I| A rmve ] fnesnt L g et

“omee official eapacity suits generally represent only another wav of

pleading an aetion igainst an entity of which an officer i= an agent 11

least where Elevent) vmendment considerations do not sont ol inalvsas

our holding today 1}

| governmeni= can be sued under & {0583 nee
essarily decides that loeal government officials sued in their offieial « \paci-

Are “person mder & 1953 in thoss w10 whieh « here, a local

Eovermument would be suahle in it= own nams
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officially adopted and promulgated by that body’s officers.
Moreover, although the touchstone of the § 1983 action against
a government body is an allegation that official policy is
responsible for a deprivation of rights protected by the Con-
stitution, local governments, like every other § 1983 “person,”
by the very terms of the statute, may be sued for constitu-
tional deprivations wvisited pursuant to governmental “‘cus-
tom” even though such a custom has not received formal
approval through the body's official deeisionmaking channels.
As Mr. Justice Harlan, writing for the Court, said in Adickes
v.S8. H. Kress & Co., 398 U, 8. 144, 167-168 (1970): “Congress
included custom and usage [in % 1983] because of persistent
and widespread diseriminatory practices of State officials,
Although not authorized by written law, such practiees of state
officials eould well be so permanent and well settled as to
constitute a ‘custom or usage’ with the foree of law.” ™

On the other hand, the language of % 1983, read against
the background of the same legislative history, compels the
conclusion that Congress did not intend munieipalities to be
held liable unless action pursuant to official municipal poliey
of some nature caused a constitutional tort. In particular, we
conelude that a municipality eannot be held liable solely
because it employs a tortfeasor—or, in other words, a muniei-
pality cannot be held liable under § 1983 on a respondeat
superior theory

We begin with the language of § 1983 as passed:

‘14 ny person who, under color of any law, statute,

% Bew also Justics rankfue « statement for the Court i Nazh il
C.&88. L R. Co.v rowcmng, 31 B 302 360 (1940)
It would be & narrow cones prion of j sprudence to confine the notion of

laws" to what = found writen on L gtatute books, and to -il.—n-;:-.r-l 1 he

gloss which life has written upon it. Settled state practice can
retablish what 1= state law Th |-||| | Protection O lavs

empty formahism into the Constitution [deepl

did not write am
v embedded traditional ways

f earrving out state policy, such as those of which petitioner con plains,

wre aften tougher and truer law than the dead words of the wnitten text ™
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ordinanee, regulation, eustom, or usage of any State, shall
subject, or cause to be subjected, any person . . . to the
deprivation of any rights, privileges, or immunities secured
by the Constitution of the United States, shall, any such
law, statute, ordinance, regulation, custom, or usage of the
State to the contrary notwithstanding, be liable to the
party injured in any action at law, suit in equity, or other
proper proceeding for redress . . . " Globe App., at 335
{emphasis added)

The italicized language plainly imposes liability on a govern-
ment that, under ecolor of some official policy, “causes” an
employee to violate another's constitutional rights. At the
same time, that language eannot be easily read to impose
liability vieariously on governing bodies solely on the basis of
the existence of an employer-emplovee relationship with a
tortfeasor. Indeed, the fact that Congress did specifically
provide that A’s tort became B's liability if B “caused” A to
subject another to a tort suggestis that Congress did not intend
§ 1983 lhability to attach where such causation was absent.”
See Rizzo v. Goode, 423 1. 8. 362, 370-371 (19786,

" Bupport for such a conclusion can be found in the lemslative history
As we have indicated, there is virtually no discussion of § 1 of the Civil
tights Aet. Apun, however, Congress" treatment of the Sherman amend
ment gives a clue to whether it would have desired to impose respondeat
superior labdlity

The primary constitutional justification for the Sherman amendment was

wiE a necessary and proper remedy for the fallure of localhities to
oleet eitigeng a= the Provileee: or Immunities Clavse of the Fourteenth

Amendment requinesd * pp. 10=13, supra And arcording to Sherman,

iharger |

the amendment w into play only when a
oy Ll

n): oid,, at 756 (Sen, Edmunds)

| vmenid

imlawiul

rl. And

mena ment A glralted I IMjEEE | SJEsCHS I'|-

hities =sanee it could be construs T T
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Equally important, creation of a federal law of respondeat
superior would have raised all the constitutional problems
associated with the obligation to keep the peace, an obligation
Congress chose not to impose because it thought imposition
of such an obligation unconstitutional. To this day, there is
disagreement about the basis for imposing liability on an
employer for the torts of an employee when the sole nexus
between the employer and the tort is the fact of the employer-
employee relationship. See W. Prosser, Law of Torts, § 69,
at 560 (4th ed. 1971). Nonetheless, two justifications tend to
stand out. First is the commonsense notion that no matter
how blameless an emplover appears to be in an individual ease,
aceidents might nonetheless be reduced if employers had to
bear the cost of accidents. See, e. g, ibud,; 2 F. Harper &
F. James, The Law of Torts, §26.3, at 1368-1360 (1056),
liability even if a municipality did not know of an impending or ensuing
ot or did not have the wherewithall to do ,,r;:-.l]nr;;: about 1t. Indeed, the
gtatute held a municipality lable even if it had done evervthing in its
power to curb the riot. See p. 8, supra; Globe, at 761 (Sen. Stevens) ; .,
at 771 (Sen, Thurman) : id.. at 788 (Ren. Kerr) : od., at 701 I1.'l'|l Willard).
While the first conference substitute was rejected prancipally on constitu-
tional grounds, see id., at 804 (Rep. Poland), it is plain from the text of
the second conference substitute— which limited liability to those who,
having the power to intervene against Ko Klux violence, “neglect[ed] or
refnse[d)] =0 to do " see Appendix, imfra, at 41, and which waz enacted az
§ 6 of the 1871 Act and 1= now codified a= 42 1. 8. C § 1986—that Congress
sn rejected those elements of viearious liability contained in the first
conferenes subsiitute even whils accepting the b= I'lr'.lll'i'-:l' that the
mhabitantz of 8 sommumity wire boiind 1o i:rn-.|-||- protection against the
Ku Kiux Klan. Strictly speaking, of course, the fact that Congress refused
to mpose vieanous hability for the wrongs of a few private citizens does
not conelusively establish that i would similarly have refused to imposs
vieanows lhahality for the tortz of a municipality s .!-,I.!...'.,._ '\_'..-,.-.|i...
e, when Congress" rejection of the only form of viearious liability
presented to it i= combined with the { any language in § 1983
which ean eastly be construed to ereate respondent superior linbility, the
mlerenee that Congress did not mtend to wee such liability = quite

OM I5101v
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Second i8 the argument that the ecost of aceidents should he
spread to the community as a whole on an insurance theory.
See, e. g.. id,, § 26.5; W. Prosser, supra, at 459.

The first justification is of the same sort that was offered for
statutes like the Sherman amendment: “The obligation to
make compensation for injury resulting from riot is, by arhi-
trary enactment of statutes; affirmatory law, and the reason
of passing the statute is to secure a more perfect police
regulation.” Globe, at 777 (Sen. Frelinghuysen). This justi-
fication was obviously insufficient to sustain the amendment
against perceived constitutional difficulties and there is no
reason to suppose that a more general liability imposed for a
similar reason would have been thought less constitutionally
objectionable. The second justifieation was similarly put
forward as a justification for the Sherman amendment: “we
do not look upon [the Sherman amendment] as a punish-
ment . . .. It is a mutual insurance.” Jd., at 792 (Rep.
Butler). Again, this justification was insufficient to sustain
the amendment

We conelude, therefore, that a local government may not be
sued for an injury inflicted solely by its employees or agents,

Instead, it is when execution of a government's poliey or

custom, whether made by its lawmakers or by those whose
ediets or acts may fairly be said to represent official policy,
inflicts the injury that the government as an entity is responsi-
ble under % 1983, Since this case unquestionably involves
official policy as the moving foree of the constitutional viola-

WA third justification, often cited but which on examination s A pear-
ently msufficient to justify the doetrne of re \Illllr-lllﬂ'...' superior, see, €. {.
2 F. Harper & F. James, supra, n. 61, § 26.3, is that Lability follows the
right to control the actions of a tortfi LT By our decision in Rezzo
Croode, 423 17, 8. 362 (1976), we would appear

rl

1 have decided that the
mere nght to control without anv control or dir

vetion having been exercised

ind withowut any thire to supeTvise 18

1 not enough o support §'|'I"L't

bty Bee o t 370-371
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tion found by the District Court, see pp. 1-2, and n. 2, supra,
we must reverse the judgment below. In so doing, we have no
oceagion to address, and do not address, what the full eontours
of municipal liability under § 1983 may be. We have at-
tempted only to sketch so much of the § 1983 cause of action
against a local government as is apparent from the history of
the 1871 Aet and our prior cases and we expressly leave further
development of this action to another day.

111

Although we have stated that stare decisis has more foree In
statutory analysis than in constitutional adjudieation because,
in the former situation, Congress can correct our mistakes
through legislation, see, ¢. g., Edelman v. Jordan, 415 U. 8. 651,
671, and n. 14 (1974), we have never applied stare decisis
mechanieally to prohibit overruling our earlier decigions deter-
mining the meaning of statutes, See, e. g., Continental ¥
Inc. v. GTE Sylvania Inc., 433 U. 8. 36, 47-49 (1977) ; Burnet
v. Caronado (il & Gas Co,, 285 U, 8. 393, 406 n. 1 (1932)
{ Brandeis, J.. dissenting) (collecting cases). Nor is this a case
where we should “place on the shoulders of Congress the
burden of the Court’s own error.” Girouard v. United States,
328 1U.5.61, 70 (1946).

First, Monroe v. Pape, supra, insofar as it completely
immunizes munieipalities from suit under § 1983, was a depar-

ture from prior ‘l'lr:ll'!ll'l'_ =, i iJ.. _"-.-I.'f.'-.lll'i stern f“q r."l..'lnz-r-'_r.f

Co. v. ff_-_r!f'. Park EUpra,; {"ity of Manchester v F.FI!II_'.I_ 117
F. 2d 661 (CA1 1941) : Hannan v. City of Haverhill, 120 F. 2d
"\-T |{'||_|_ ]'Eitt | |r.1||l4'._,'ll.-r.-. Y. f'.-.'.,- -'.-.:r Ji LFEdLe thi = :Hfl ].I. ?‘I ‘-'lr

({10943) ff.-;'.l_l.'r,\: V. l".'f:l, ||.|' Atlanta 350 U. 5. 879 {1955), In

each of which municipalities were defendants in § 1983 suits,

b Bach case eited by Maonroe, see 3506 1 - it 191 n. 5, as eon=istent

with the position that loeal sovernmentz were not § 1083

- "i'l-ru’l'“- )

resiched its conelusion by assuming that state-law immunities overrode 1l
& 1084 cause of action Thi=s h never heen the law




75-1914—0PINION
38 MONELL ». NEW YORK CITY DEPT. OF S0OCIAL SERVICES

Moreover, the constitutional defect that led to the rejection
of the Sherman amendment would not have distinguished
between municipalities and school boards, each of which is an
instrumentality of state administration. See pp. 14-22, supra.
For this reason, our cases—decided both before and after
Monroe, see n. 5, supra—holding school boards liable in § 1083
actions are inconsistent with Monroe, especially as Monroe's
immunizing prineiple was extended to suits for injunctive relief
in City of Kenosha v. Bruno, 412 U. 8. 507 (1973)* And
although in many of these cases jurisdiction was not ques-
tioned, we ought not “disregard the implications of an exercise
of judicial authority assumed to be proper for [100] years,"
Brown Shoe Co. v. ['nited States. 370 U. 8. 204, 307 (1962)
see Bank of the United States v. Deveaur. sipra, at 88
(Marshall, C. J.) (“Those decisions are not cited as author-
ity . . . but they have much weight, as they show that this
point neither oeccurred to the bar or the bench"). Thus, while
we have reafirmed Monroe without further examination on

three occasions,™ it can scarcely be said that Monroe is so

consistent with the warp and woof of eivil rights law as to be
beyond question.

Second, the prineiple of blanket immunity established in
Monroe eannot be ecabined short of school boards. Yet such
an extension would itself be inconsistent with recent expres-
sions of eongressional intent In the wake of our decisions,
Congress not only has shown no hostility to federal court
decisions against school boards, but it has indeed rejected
efforts to strip the federal courte of jurisdietion over school

boards.’ Moreover, recognizing that school boards are often

During th
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defendants in school desegregation suits, which have almost
without exception been § 1983 suits, Congress has twice
passed legislation authorizing grants to school boards to assist
them in complying with federal court deerees.™ Finally, in
Senate refused to adopt bills that would have removed from the federal
courts jursdiction

i make any decision, enter any judgment, or issue an order requiring
any ?‘-"‘IMHI hoard 1o :|'||:|.|-:|- any 1'||:-I|l_'|' m the racial COIT T 100 of the
gtudent body at any publie school or in any clas=s at any publie school to
which students are assigned in conformity with a freedom of choice system
or requuiring any &chool board to transport any students from pubilie zehool
to another public school or from one place to another place or from one
wehool district to another school district or denying to any student the
right or privilege of attending any public school or class at am public
school chosen by the parent of such student in conformity with a freedom
of choice svstem, or requiring any school board to elose any gehool and
transfer the studeniz from the closed school to any other school for the
purpose of altering the racial composition of the gtudent body at any
public school, or precluding any school board from carrying nto effect any
provision of any contract between it and anv member of the faculty of any
publie school it operates specifying the 'I'llhln sehool whers the member of
the faeulty = to perform his or her duties under the contract,” 3. 179
03d Cong., 1=t Sess, § 1207 (1971) (emphasis added)

(iher bills designed either completely to remove the federal courtz from
the sehool desegregation controversy, 8. 287, 93d Cong., 1st Sess {1973), or
to limit the ability of federal courts to subject school hoards to remedial
orders in desegregation cases, 8, 619, 93d Cong., 1st Sess (1973): 8, 179

] R
053d Cong,, 1= o - .

{19730 Bl 153 d Cong T Seas

§ 2022 (1972), have ssmularly Taibec
In 1972, spurred by a finding
preventing minonty group isolation and improving the quality of edueation
for all ehuldren ol violves th penditur yal funds to which
wal edueats i . . 1 [ o D = ;C:-.||||||
(Bupp. ¥, 1975), T L [ T nergeney School Act = LT
G433 (bl i | i ;|-.I|.'-||||||-'.,||: (=upp

1975), authorzes

b} Iake 5 F
i e e

o dlrsegTrE:

ry and
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the Civil Rights Attorneys’ Fees Award Aect of 1976, 00 Stat,
2641, which allows prevailing parties (in the discretion of the

secondary schools of such ageney, or otherwise requires the elimination or
reduction of minority group izolation in such schools.” ( Emphazis added. )

A “local educational ageney” is defined by 20 U 8. C, § 1619 (8) (Supp
V, 1975), as “a public board of education or ot her public authority legally
constituted within a Btate for either administrative control or dire tion of,
public elementary or secondary schools in a eity, county, township, school,
or other political subdivision of a State, or a federally recognized Indian
reservation, or such eombination of school districts, or eounties as are
recognized in a State as an administrative ageney for its publie elementary
or secondary schools, or a combination of loeal educational agencies L
Congress thus clearly recognized that school boards were often parties to
federal school desegregation =uit=. In § 718 of the Act, 20 U. 8. C. § 1817
(Bupp. V, 1975), Congress gave its explicit approval to the institution of
federal desegregation suits against school boards—presumably under § 1983,
That section provides
'1-['"'1" the entrv of & final order biy a court of the United States against a
focal education agency for digserimination on the basis of race, eolor, or
national orgin in violation of the fourteenth amendment to the
Constitution of the United States the court may allow the prevailing
party, other than the United States, o ressonable attorney's fee as part of
the eoste” (Emphasis added.)

Two years later, Congress found that “the mplementation of desegregs-
tion plans that require extensive student transportation has, in many cases,
required local educational agencies 1o xpand [sic] large amounts of funds,
thereby depleting their financial reso 1S 20U, B. C. §1702 (a)
(3). (Emphass id Congress did not respond  In declaring that
school boards were not subjeei to ant under § 1983 or any other federal
statute, “but simply [legislated] revised evidentiary standards ind rermedial
priortes to be mploved by the courts in deciding such eazes.” Brief lor
National Edvueation Asn, at 15 Indeed, Congress xpressly reiterstod
that a eause of action gnizable in the federal co rta, exi=tz for discrimina-

ton i the public seho i 20 U. 8. C. §§ 1703, 1706, 1708, 1710,
IT18. The Act asemes nat s ol boards will usually be the defendants
m sach @gjts i e Act, 20 U. 8, C. § 1710 provides

Ihe Attorney Ceners) Il ms n=t it :
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court) in § 1983 suits to obtain attorneys fees from the losing
party, the Senate stated:

“[D]efendants in these cases are often State or loeal
bodies or State or local officials. In such cases it is
intended that the attorneys’ fees, like other items of costs.
will be collected either directly from the official, in his
official capacity, from funds of his ageney or under his
econtrol, or from the State or local government (whether
or not the agency or government s named as a party).
8. Rep. No. 94-1101, at 5 (emphasis added: footnotes
omitted ),

Far from showing that Congress has relied on Monroe, there-
fore, events gince 1961 show that Congress has refused to
extend the benefits of Monroe to school boards and has
attempted to allow awards of attorneys' fees against local
governments even though Monroe, City of Kenosha v. Bruno,
supra, and Aldinger v. Howard, 427 U, 8. 1 (1976), have made
the joinder of such governments impossible,*

Third, municipalities ean assert no reliance elaim which ean
support an absolute immunity. As Mr. Justice Frankfurter
said in Monroe, “[t]his is not an area of eommercial law in
which, presumably. individuals may have arranged their affairs
in reliance on the expected stability of deecision.” 365 U. 8.,

ay mves to th ipproprate echuentional igeney nofice of the conditon
or conditions which, in hiz judgment, constitute a vialation of part [the
prohibitions against diserimination in publie edueation].” Seetion 219 of
the Act, 20 UU. 8. C. B 1718 provides for the termination of court orderesd
bsing f the eourt finds= the defendant edueational igeney has satisfied the
requirements of the fifth or fourteenth amendments to the Cor =titution,
whichever 1= applicabls nd will continue to be in compliance with the
reqpnrements thereof
" Whether Congress it tetmg 1 { effeetive 12 the subjeet of Hults

Finney, 1977 Term. No. T6=1660 wnd therefore we PX[IFESE N0 View Of
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at 221-222 (dissent). Indeed, municipalities simply eannot
“grrange their affairs” on an assumption that they can violate
constitutional rights indefinitely sinee injunetive suits against
loeal officials under § 1983 would prohibit any such arrange-
ment. And it searcely need be mentioned that nothing in
Monroe encourages munieipalities to violate constitutional
rights or even suggests that such violations are anything other
than completely wrong.

Finally, even under the most stringent test for the propriety
of overruling a statutory decision proposed by Mr. Justice
Harlan in Monroe “—*“that it must appear beyond doubt from
the legislative history of the 1871 statute that [ Monroe] mis-
apprehended the meaning of the [section],” Monroe v Pape,
supra, at 192 (concurring opinion)—the overruling of Monroe
insofar as it holds that local governments are not “persons”
who may be defendants in § 1983 suits is clearly proper. It
is simply beyond doubt that, under the 1871 Congress’ view

of the law, were § 1983 ]i.nihi.'ln_'..' unconstitutional as to local

governments, it would have been equally unconstitutional as
to state officers. Yet everyone—proponents and opponents
alike—knew & 1983 would be applied to state officers and none-
theless stated that § 1983 was constitutional. See pp. 21-22,
supra. And, moreover, there can be no doubt that & 1 of
the Civil Rights Aet was intended to provide a remedy. to
be broadly construed, against all forms of official violation
of federally protected rights, Therefore, absent a clear state-
ment in the legislative history supporting the conclusion that
§ 1 was not to apply to the official acts of a municipal corpora-
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tion—which simply is not present—there is no justification for

(11

excluding municipalities from the “persons” covered by § 1.
For the reasons stated above, therefore, we hold that stare
decisis does not bar our overruling of Monroe insofar as it is
inconsistent with Parts I and IT of this opinion *
IV
Sinee the question whether loeal government bodies should
be afforded some form of official immunity was not presented
as a question to be decided on this petition and was not
briefed by the parties nor addressed by the courts below, we
express no views on the seope of any municipal immunity
beyond holding that municipal bodies sued under § 1983 ecan-
not be entitled to an absolute immunity, lest our decision that
such bodies are subject to suit under § 1983 “be drained of
meaning,” Scheuwer v. Rhodes, 416 17, 8, 232, 248 (1974). Cf.
Bivens v. Six Unknown Federal Narcotics Agents, 403 U, 8,
380, 307-308 (1971).
v
For the reasons stated above, the judgment of the Court of
Appeals is
Reversed.
“ No useful purpose would be served by an attempt at this late date to
determine whether Monroe wag correet on its facts, Similarly. since this
cage clearly involves official policy and does not involve respondeat superior,
we do not assay a view on how our cases which have relied on that aEpuect
of Monroe that is overruled today—Moor v. County of Alameda, supra,
n. 9, City of Kenogha v Bruno, supra, n. 9, and Aldinger v. Howard
supra, n, fi3—should have been decided on a correct view of § 1983
Nothing we say today affeciz the conclusion reached in Moor, =ee 411
U. 8, at 703-704, that 42 U. 8. C. § 19588 cannot be used to create a
crleral eanse of acton where § 1983 does not otherwise n e one or fh
conclusion  reas m City of Kenosha, sec 412 U , at 513, that
nothing suggest[#] that the generic word ‘person’ in § 1983 was
intended to have a bifurcated applieation to municipal corporations de-

pending on the nature of the relief =ought against them.’
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APPENDIX

As proposed, the Sherman amendment was as follows:

“That if any house, tenement, cabin, shop, building,
barn, or granary shall be unlawfully or feloniously demol-
ished, pulled down, burned, or destroyed, wholly or in
part, by any persons riotously and tumultuously assem-
bled together; or if any person shall unlawfully and with
force and violence be whipped, scourged, wounded, or
killed by any persons riotously and tumultuously assem-
bled together; and if such offense was committed to
deprive any person of any right conferred upon him by
the Constitution and laws of the United States, or to
deter him or punish him for exercising such right, or by
reason of his race, eolor, or previous condition of servitude,
in every such ease the inhabitants of the county, eity, or
parish in which any of the said offenses shall be com-
mitted shall be liable to pay full compensation to the
person or persons damnified by such offense if living, or to
his widow or legal representative if dead; and such com-
pensation may be recovered by such person or his repre-
sentative by a suit in any ecourt of the United States of
competent jurisdiction in the distriet in which the offense
was committed, to be in the name of the person injured,
or his legal representative, and against said county, eity,
or parish, And execution may be issued on a judgment

rendered in such suit and may be levied upon any prop-

erty, real or personal, of any person in said county, eity,
or parish, and the said eounty, city, or parish may recover
the full amount of such judgment, costs, and interest,
froin any person or Persons rngagEed as |-II|-I'I|5:I| O
aceessory in such riot in an action in any eourt of com-
petent jurisdietion.” Globe, at 663

The complete text of the first conference substitute for the

‘.";||!'r'1'|'|:L'|'. amendment is

“That if anv house. tenement, cabin, shop huilding,
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barn, or granary shall be unlawfully or feloniously demol-
ished, pulled down, burned, or destroyed, wholly or in
part, by any persons riotously and tumultuously assem-
bled together; or if any person shall unlawfully and with
foree and violence be whipped, seourged, wounded, or
killed by any persons riotously and tumultuously assem-
bled together, with intent to deprive any person of any
right conferred upon him by the Constitution and laws of
the United States, or to deter him or punish him for
exercising such right, or by reason of his race, color, or
previous condition of servitude, in every such case the
county, city, or parish in which any of the said offenses
ghall be committed shall be liable to pay full compensa-
tion to the person or persons damnified by such offense, if
living, or to his widow or legal representative if dead ; and
such compensation may be recovered in an action on the
case by such person or his representative in any court of
the United States of competent jurisdiction in the district
in which the offense was committed, such action to be in
the name of the person injured, or his legal representative,
and against said ecounty, city, or parish, and in which
action any of the parties committing such acts may be
joined as defendants. And any payment of any judg-
ment, or part thereof unsatisfied, recovered by the plain-
tiff in such action, may, if not satisfied by the individual
defendant therein within two months next after the
recovery of such judgment upon execution duly issued
against such individual defendant in such judgment, and
returned unsatisfied, in whole or in part, be enforeed
againgt such ecounty, eity, or parish, by execution, attach-
ment, mandamus, garnishment, or any other proceeding
in aid of execution or applicable to the enforeement of

judgments against munieipal corporations; and such judg-
ment shall be a lien as well upon all moneys in the

treasury of such eounty, t‘it_'l.'. or ]n:u'i.-'h. A8 upon the other
property thereof. And the eourt in any such action may
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on motion cause additional parties to be made therein
prior to issue joined, to the end that justice may be done.
And the said county, city, or parish may recover the
full amount of such judgment, by it paid, with costs and
interest, from any person or persons engaged as prineipal
or accessory in such riot, in an action in any court of
competent jurisdietion. And such county, city, or parish,
so paying, shall also be subrogated to all the plaintiff's
rights under such judgment.” Globe, at 749 and 755,

The relevant text of the second conference substitute for the
Sherman amendment is as follows:

“[Alny person or persons having knowledge that any of
the wrongs conspired to be done and mentioned in the
second seetion of this act are about to be committed, and
having power to prevent or aid in preventing the same,
shall neglect or refuse so to do, and such wrongful act
shall be committed, such person or persons shall be li-

able to the person injured, or his legal representatives,”

Globe, at 804 (emphasis added).
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