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Mg. Justice PowELL, concurring.

I join the opinion of the Court, and add these additional
views.

Few cases in the history of the Court have been eited more
frequently than Monroe v. Pape, 365 U. 8. 167 (1961), de-
gided less than two decades ago. Foeusing new light on 42
U. 8 C. §1983, that decision widened access to the federal
courts and permitted expansive interpretations of the reach
of the 1871 measure. Hu!vm-rr:;-tn--i local
governments from liability at the same time it opened wide
the eourthouse door to suits against officers and employees of
those entifics ssysnably. even when they act pursuant to
express authorization. The oddness of this result, and the
weakness of the historical evidence relied on by the Monros
Court in support of it, are well demonstrated by the Court's
opinion today. Yet, the gravity of overruling a portion of so
important a decision prompts me to write,

I
Addressing a complaint alleging unconstitutional police
conduet that |1|'~-|-:11.-|'. was unauthorized and acrtionable under
state law.! the Monroe Court treated the 42d Congress’ re-
' The gravan
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jection of the Sherman Amendment as conclusjve evidenees
of an intention to immunize loeal governments from all lig-
bility for constitutional injury under the statute. That read-
ing, in light of todav's thorough canvass of the legislative
history, elearly “misapprehended the meas ing of the eon-
trolling provision," Monroe, supra, at 102 (Harlan, J.. con-
eurring). In this case, mvolving formal writte: policies of
the Department of Social Services and the Board of Edue fi-
tion of the City of New York that are alleged, to eonfliet
with the command of the Due Process Claus [ Cleveland

Board of Education v LaFleur 414 7. 8. 642 1974) :TT_ e __ﬁ'_'_/_-_" j
ourt ¢ decides “not to reject [wisdom] merely beo
cause it comes too late,” Henslee v Union Planters Banlk

335 U. 8. 505 a00 { 1040 { Frankfurter J

As the r“tl”'f lil'l||||-l'=-f.1'.'|f|"-i the ill COTee verd Sherman

Amendment presented an xtreme example of “riot act” legis-

lation that sought to impose wviearious liability on govern
ment "'tllfllll't'!'-illll‘ for the cons quences of private lawlessneas
As such_ it implieated ¢ meerns that are of n arginal pertinence
to the operative prineiple of § 1 of the 1871 1, gislation—now
§ 1083 that “Talny person’  actir g “unds

law may be held liahl for affirn

r aolor
ative conduyet that

ject[s], or causes] to be subjected. ans person to the depri-

vation of any" const tutional or federal statut ry right. Of

the many reasons for the defeat of the Shermar proposal,
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none supports Monroe's observation that the 42d Congress
was fundamentally “antagonistic,” 371 U. 8. at 191, to the
prnph-il.luh that government entities and natural persons alike
should be held accountable for the consequences of eonduct

direetly working a constitutional violation. Opponents in the
Senate appear to have been troubled primarily by the pro
posal's unprecedented lien provision which would have ex-

|'-n-n.r-r| even property held for publie purposes to the demands
of §1983 judgment lienors. li|>||||u|| of the Court, ante, al
14 n. 30. The opposition in the House of Representatives
focused largely on the Sherman ."|.|||--||-|||||-||r'= attempt to 1m-
pose & Tw:uw-hu-puug obligation on muncipalities wher the
Constitution itself imposed no such affirmative duty and when
many municipalities were not even empows ||-E under state
law to maintain police forees.  Ante, at 20-2

The Court correctly rejects a view of the 11 gislative history
that would produce the anomalous result of immunizing local
government units from monetary liability for action directly
causing a constitutional deprivation, even though such actions
may be fully consistent with, and thus not rer ediable under
gtate law. No conduect of government comes more clearly
within the “under color of” state law language of § 1083, It
is most unlikely th:t Congress intended public officis
under the command or the specific authorization of
ernment employer to be erclusive ly liable for r sulting
gtitutional injury.’

VI i the view of #

state law




T8-1914—CONCUR (A)
4 MONELL ¢#. NEW YORK CITY DEPT. OF s ICIAL SERVICES

As elaborated in Part IT of todav's opinion, the rejection
of the Sherman Amendment can best be understood not as
evidencing acceptance of a rule of absolute munieipal im-
munity, but as limiting the statutory ambit to actual wrong
doers, i. ., a rejection of re spondeal superior or any other
principle of viearious liability. Thus, a public official may be
held liable in damages when his actions are found to violate
constitutional right and there is no qualified immunity under
Wood v. Strickland. 420 17 < 208 (1975) : Procunier v. Nauv
arette, No. 76-446 . 8 (1978). Similarly. loeal
Eovernment mav have to ANSWEer in -f_-|r-|.-a1_rf-- """:.’xl

prTim #JZ"‘;I{ _’,!2;”1"3””1 whether made by 118 laWhaker
# 5 iy WITAKETS
W phhee Ee ::;Lm-_'r:fm.h Fairly be said to re DIeSen

Crrvis

-Ifﬁ“ﬂ ml'ﬂ'l mHicts the rrmr-ruti--n;uf‘ mjury.

IT

This Court Tl"ﬂlrjii-*ln."|||r1.' '||,-=|-||r-||_ hesitant to overrule Pror
constructions of statutes or interpretations of comman law
'r'|]]r~-.-_ .‘\'F.-rr dee ¥R 1= ":_--..;-lhlul thn wize Dolicy l{:;'_l —_—

Coronado ()] £ Gas Co,_ 285 17 S 393 406 (10729 Brande

J., dissenting). but this cautionary principle must eive

to countervailing ronsiderations in appropria

the word ‘m
'-I'\'II'
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1 concur in the Court's view that this is not a case where we

ghould “place on the shoulders of Congress the burden of thi
Court's own error.” (Girouard v. United States, 328 I. 8. 61,
70 (1946).

sonsiderations of stare decigis

eut in both directions - . UOn the one hand, we

have a series of |'uhﬁr'?||:n munieipalities and eounties are
not “persons” for purposes of § 1083. In the somewhat acel-
dental manner that characterizes some of the Court’s decisions
in this area, cf. Runyon v. MeCrary, 427 U, 5. 160 186 n. *
(1976), we have answered a questioin that was never actually
hrisfed or argued in this Court In Monroe—which ai nouneed
the principle of absolute municipal immunity—"[t]he theory
of the complaint [was] that under the cireumstances [t]here
alleged the City [was] liable for the acts of its police ofheers
by virtue of respondeat super ior.” Brief for Petitioners, 0. T
1060, No. 39, p. 21" tespondents answered that .'|f]-*|-l:--r of
petitioners’ position would expose “Chicago and every other
municipality in the United States . to Civil Rights lia-
bility through no action of its own and based on action
contrary to its own ordinances and the laws of the state it
is a part of.” Brief for Respondents, supra, p. 26. Thus the
Clevks [nion. Local 770, 308 U, 8. Zi0 Jurnet  Tp—— 1
& Gas Co
* The District
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deecision in Monroe went beyond the issue as viewed and
argued by the parties themselves.®

Similarly, in Moor v. County of Alameda, 411 U. 8 603
(1073)—the only other relevant case presenting a suhstan-
tial discussion of the legislative history of § 1983 petitioners
asserted that “the county was vicariously liable for the acts
of its deputies and sheriff " id  at 696, under 42 1. 8. C
§ 1988, In rejecting this viearious-liability claim ., at 710
and n. 27, we reaffirmed Monroe's reading of the statute, hut
there was no challenge in that case to “the holding in Monroe
coneerning the status under § 1083 of publie entities such as
the County,” id., at 700; Brief for Petitioners, O. T 1972,
No. 72-10, p. 9

Only in City of Kenosha v. Bruno. 412 17, 8. 507 (1973).
did the Court confront a § 1083 elaim based on conduet that
was both authorized under state law and the direct cause of
the elaimed econstitutional injury. But in Kenosha we raised
the jurisdictional question on our own mitiative ’

nerence to J T ! ne legsiAtive

debates, however. would require upsetting other lines of deei-
sion. We would Fave to reject this Court's sub silentio
' ™ parisdict over school boards, Sep opinion for
the Court, ante, at 3 n. 5. Since “the principle of blanket
——

*We owe somewhat less def;
out benefit of a full siring
until this case the Court )
of & ruling holding § 1083 ir
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asked to re-examine

"In Aldinger v. N
but petitioner did not
from § 1983 as & result
coneerned |y
law claim. Simila
Doyle, 420 1
in Monroe

3 /783 S
w} af el
Crmndadasia -
r“t.--u\,/-f Y
Ko, Lot
m—‘-uk 1‘:0
2dhent o
Hrradid toremadal_
‘d(_ Eﬂf_uﬁm
. Coren?'s
L s k. &2{.

J/49%




75-1914—CONCQUR (A)

MONELL ». NEW YORK CITY DEI OF BOCYAL SERVICER 7

immunity established in Monroe eabined short of

school |Hmnl'r|s,‘&r|rg'.w conflict W

Although there was an independent basis of jurisdiction in
many of the school board cases because of the ineclusion of
individual public officials as nominal parties, the joinder of the
school board itself was a question of jurisdictional magnitude.
Bee City of Kenosha v. Bruno, supra, at 511-514; Mt. Healthy
City Board of Ed. v. Doyle, 420 U, 8. 274, 278-279 (1977).
Moreover, the opinions of this Court make explicit reference
to the school board party, particularly in discussions of the
relief to be awarded, see, e. g., Green v. County School Board,
201 1. 8 430 437-439, 441-442 (1968); Milliken v. Bradley,
433 U. 8. 267, 202-203 (1977) (PoweLy, J., concurring in the
judgment ). ante, at 3630,
Congress has foeused specifically on this Court’s school board
Thus the exercise of § 1983
jurisdiction over school boards, while perhaps not premised on
Indeed, it pre-

And, as the Court points out
decisions in several statutes,

considered holdings, has been longstanding
dated Monroe,

Even if one attempts to explain away the school board
decisions as involving suits which “may be maintained against
board members in their official capacities for injunctive ri lief
either under § 1983 or Ex parte Young, 200 7. 8, 123 (1008),"”

dissenting opinion of Mg, Justice Rerxouist, post, at 3 n. 2,

there remain difficulty in rationalizing the M -

of ['-h*r'r'rll-'-h.- }‘-H""l\ at least two of the school board cases
involved elaims for monetary relief. Cohen v, Chesti rfield
County School Board, 326 F. Supp. 1150, 1161 (ED Va. 1971)
rev'd. 474 F. 2d 395 (CA4 1973), rev'd, 414 U. 8. 632 (1974);
Tinker v. Des Moines School Dist., 303 U. = 503, 504 {1060 -
also Viendis v. Kline, 412 U, 8. 441, 445 (1973) Altl

@ eould not be

ough our
decisions did not foecus on the point, these elan
1'|."'"‘-I'[1"'*| 11 --I'I:..-|;|.].r-_-.|._-|r-:r~.- 2Mt= 1- 1.I & EovVernmi nt entity was

Cf. Edelman « Jordan, 415 U. 8. 651

not otherwise suable
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(1974)* ! ; the rationale of
Kenosha would have to Fn disturbed, unless all avenues under
£ 1083 to injunetive reliel against constitutional violations by

Toeal government jeese to be closed. The Court of Appeals in
this case suggested that we import the Eleventh Amendment
"“fiction" of Exr parts Young into § 1083, 532 F. 24 250 264-266
(CA2 1978). That approach. however, would ereate tension
with Kenosha beeause it would 1'1~r11:i-1~ “a bifurcated applica-
tion” of “the generie word ‘person’ in § 1983" to ]FIJ' lie offie |*|'|=|.

“depending on the nature of the relief sought against them.’

412 17. 8., at 513. '41 [Hl} lie official sued M—mﬂf MW
prolacs

would be a “person” for purposes of injunetive relief. but a
non-"person” in an action for damages.

Finally, if we continue to adhere to a rule of absolute
municipal immunity under § 1083, we eannot long avoid the
question whether “we should, by analogy to our deeision in
Bivens v. Six Unknown Fed. Narcobtics Agentz, 403 17, 8. 388
(1971), imply a cause of action directly from the Fourteenth
Amendment which would not be subject to the limitations
contained in § 1083 2 Mt. Healthy City Board of Ed. v
Doyle, 420 7. 5. at 278. One aspect of that inquiry would he
whether there are any “special factors counse r1I' iz hesitation in
the absence of affirmative action by Congress " Bivens 1 VT
at 398, such as an “explicit congressional declaration that
persans illle'I'i'lI bv a f11'-*|r-i|‘i|1.'1|'11,'] may not recover money

fiﬂ!TIHE"E . e }H” must i'|--'||-,:1-'| h-' rermittesd]  to :'!I-|-||‘_F|i"|‘

remedy, equally effective in the view of Congress.” id  at Is:_l:_
In light of the Court’s persuasive re-examination of the 1871
debates in today's |,||-r‘i-|n1|_ I would have difficulty inferring
from § 1983 “an explicit congressional declaration’” against
rr|IIr||l|[H| liability for the |||||~|--"'1~!|r:|‘.;n!| of official policies

1I "l'-‘-l"' t the romplaint o those cas erted clnim f
'|i"-r'.' | I O wal official =ar P il i 11T Poet b
to render
the npractics
|||.|...._
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in violation of thk Constitution. Rather than eonstitutionalize
a cause of action that Congress intended to ereate in 1871{The
better course is to confess error and set the record straight, as
the Court does today.*

11

Difficult questions }emain for another day. There are sub-
stantial line-drawing problems in determining “when exeeution
of a government’s policy or custom” ecan be said to inflict

constitutional injury such that “government as an entity is

responsible under § 1983." Opinion for the Court, ante, at

33-34. This case, however, involves formal. writter |...:..-|.-.
of a municipal department and school board- it is the clear
case. The Court al=o reserves decision on the availability of

y qualified municipal immunity. Ante, at 41. Initial reso-
lution of the question whether the protection available at
common law for munieipal eorporations, see dissenting opinion
of Mr. Justice Rem~aquist, post, at 6-7, or other pris ciples
support a qualified municipal immunity in the context of the
§ 1983 damages action, is left for the lower federal courts.
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