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Cf. Cleveland Board of Education v. LaFleur, 414 U. 8. 632
(1974). The suit sought injunetive relief and backpay for
periods of unlawful foreed leave. Named as defendants in the
action were the Department and its Commissioner, the Board
and its Chancellor, and the city of New York and its Mayor.
In each ease, the individual defendants were sued solely in
their official eapacities.”

On crosgs-motions for summary judgment, the Distriet Court
for the Southern District of New York held moot petitioners’
claims for injunctive and declaratory relief sinee the eity of
New York and the Board, after the filing of the complaint, had
changed their policies relating to maternity leaves so that no
pregnant emplovee would have to take leave unless she was
medieally unable to eontinue to perform her job. 394 F.
Supp. 853, 855, No one now challenges this conelusion, The
eourt did conclude, however, that the acts eomplained of
were unconstitutional under LaFleur, supra. 394 F. Supp.,
at 855. Nonetheless plaintiff's pravers for backpay were
denied beeause anv such damages would come ultimately from
the ity of New York and, therefore, to hold otherwize would
be to “cireumvent” the immunity conferred on munieipalities
hv Monroe v. Pape, 365 17, S, 167 (1961). See 394 F.= 11]0.,
at 855,

On appeal !'--'1ir||r|||'|'-' renewed their arguments that the
Board of Education* was not “munieipality” within the
meanine of Monroe v. Pape, supra, and that, in any event, the
District Court had erred in barring a damage award against
the individual defendants., The Court of Appeals for the
Second Cirenit rejected both contentions, however. The court
firet held that the Board of Edueation was not a person under
£ 1093 heeanse “it performs a vital governmental funetion |

and. significantlv, while it has the right to determine how the

Amended Complaint § 24, App. 11-12
¢ Petitioners conceded that the Department of Soeial Serv jo
& Mew York Citv for o £ TITTE Sep 53D | i
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funds appropriated to it shall be spent . . . | it has no final
say in deeiding what its appropriations hall be.” 532 F. 2d
250, 263 (10976). The individual defendants, however, were
“persons” under § 1983, even when sued solely in their official
capacities, Id., at 264. Yet, because a damage award w ould
“have to be paid by a city that was held not to be amenable
to such an action in Monroe v. Pape,” a damage action against
officials sued in their official capacities could not proceed. [Id.,
at 265.
I

Our grant of certiorari in this ease, 420 U, 8. 1071, was
limited to the question:

“Whether local governmental officials and/or loeal inde-

pendent **! school boards are “persons” within the meaning

of 42 T7. 8, C. § 1983 when equitable relief in the nature

' characterization of the Board's status, the
] that the Board iz not in fact independent. See
I'l tnal h far tl peluzion 2 not
ement motionz did not addr tk If
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|

of back pay is =ought against them in their official

capacities™' Pet., at 8
I"'I ir :"':11'.'1il" !;I|1'[11-~'I-=_ rllll'\- li'l“l“‘fi'."“ ]"" ]'I""‘-" 1'1Ir|‘iill_1"|"'1|_ ns t".".'ll:
1. Whether loeal il:-|l'|-s'1.|l|x'|'|t school boards are “per-
song” within the meaning of § 19837
2. If local independent school boards are not such per-
song, what artions against officials in their official capaei-
tiee will he considered actions -"I_E.:Ii.’l"'T the school board
“in fact” (if anv) with the result that such actions are also

barred hv Monroe v. Pape, supraf

Ohviously, if we hold that independent school boards may be
sued in their corporate names under § 1983, there is no need
to reach the second question.  If, however, we hold that school
boards mav not be sued in their corporate names, then we

1
115 CAIl

muist u‘r'r||1|1|u with the ||||---‘~l;:|h‘l whether school officis
be sued only in their |1L'r':-'-1l:::|| capacities or whether it is
possible to adopt the theory of Edelman v. Jordan. 415 U, 5,
651 (1973), and Millilen v. Bradley, U.8 (1977)
i Milliken [I), or possibly some other theory, to allow a
hifurcation between equitable and declaratory relief, on the
one hand, and damage actions on the other,

Before addressing the first question, it is important to note
that the decision on the first question logically determines the
answer to the second,

,1|.rr-.l--'rlr' -T;|!|-|-' for the r neiple that this Court s bound
to recognize anv limitations however archaie or erroneous put
on £ 1983 by the Congress that enacted it Az a matter of

logie, thiz view of our funetion in § 1983 eases cannot be made

to vary with the type of relief sought in a particular § 1983
a1yt Nor ig there anvthing “in the legislative history dis-

r, O il: the ]:|||:'_II.'|.':_-' i T II:.'|||'-.' I!*-:-i by Con

wprests| that the generie word PeErEol "1n § 1983

was intended to have a bifurcated applieation to ""IIIII"|--‘||

corporations depending on the nature of the relief sought

-
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against them.” ®* City of Kenosha v. Bruno, 412 U, 8, 507, 513
(1973 ). Moreover, the “historic construction” theorv is
apparentlv to be maintained even though we now know what
Wonroe (erroneously, see Part 11, infra) savs the 1871 Con-
gress did not know: That Congress has plenary constitutional
MOWET unlimited by the Tenth Amendment, see Fz parts
Virginan, 100 T, 5. 339, 347-348 (1880) : Milliken v. Bradley,

nerainet

state and local governments under £ 5 of the Four-
7. 8, —, (1977) ( Miliken IT) "—to authorize suits

against state and loeal governments under & 5 of the Four-
teenth Amendment

o 4 fartia nothing in' the legislative hWistorv nguaee of & 108
suppests that sorh a bifureation ean | m T r
to name officials in their official eapacity tl
porate entity of which the re officials
Final here i 1 t to tl it T t
. d her 1 t \n - :
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to the States 12 not im od ral | ! |
NTraA hi of unl | stat 2 A 1 T ]
 mendment 5.8 LW 1 4880
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1# 17T nr 1 tl
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Applyving the historiec construction theory to 1871 practice
in representative capacity actions, it is quite clear that at
least some official capacity suits against muniecipal officers
would be barred were municipalities “as such” not suable
under & 1983. In 1871, official capacity suits against munieci-
pal officers were conceptualized as suits against the body cor-
porate of the municipality. See, e. g., Thompson v. United
States, 103 17, 8. 480, 483484 (1881) (eciting many cases).
And, while this “subject . . . is not free from casuistry because
of the natural, even if unconseious, pressure to escape from
the doectrine of sovereign immunity,” * a lawver of the 1870's
would likely have assumed that a suit against an official
whether or not styled as an offieial capacity suit—uwhich
“demanded relief calling for an assertion of what was unques-
tionahlvy official authoritv.” ' was a suit against the govern-
ment unit of which the officer was an agent."

If. therefore, we are to take Monroe and City of Kenosha
apriously. relief under £ 1983 would have to be limited to de-
claratorv relief, damages against the officer personally, and
that form of injunetive relief which eould be given against an
officer in his personal capaecity However, we have obviously
paid little heed to these dictates of Monroe and Kenosha.
Instead, in Edelman ' and in Milliken IT, we have felt free

to expand injunctive relief to the limit of the federal courts’
] 1t But, if Con-

constitutional power as we now understans

eress in 1871 had anv idea at all about the complex problems
2 v. Bu 1. 8 15 2 (1950) (Frankfurter, J.. dissenting)
La v. Do ¢ | n Con f U, 2 2. 720
(1049} { Anpendix to iom of | - I
Bep ihid and 1 K n T id ant Hv have
" : 1 i nrnle for th 1 whirh
. wld give all the requested relief. See Thomp [rited
i f N3 TT. S 480 485 (1881)
I ( rt tr « F 1 ng right
implied under the Cons 1 I | I I § 18953, 5

Appendix in No, 72=1410, at 5 (Complaint 9§ 3 (b))




To=1914—MEMD (A)
MONELL v. NEW YORK CITY DEFT. OF BOCIAL SERVICES 7

of government immunity from suit. capacity of defendant
parties, and scope of permissible relief, that idea was certainly
not that of Edelman and Milliken IT

The plain thrust of the analysis ahove is that, were we to
hold sehool boards exempt from suit under § 1983, we would
as a matter of logic and history overrule many if not all of our
school desegregation decizions, sinee virtually all these cases
mandate “relief calling for an assertion of what [is] unques-
tionably official authority.,” Nor ean our earlier school board
ecases be reconciled by adopting an “Eleventh Amendment
analogy” as suggested by the Court of Appeals*™ The 1871
Congress certainly had no Eleventh Amendment analogy in
mind ** and therefore it would be im]ll];{ih"._* in anachronistie
brute foree for us to adopt such a theory if we are serious
about maintaining Monroe’s “historie understanding” theory
of § 1983 interpretation, Moreover, even on Bill's, 1 submit
erroneous (see pp. 19-20, infra), analysi= that Congress did not
impose ecivil rights liability on loeal government agencies lest
federal remedies sap limited munieipal resources, it 12 logieally
the massive

imposgible to draw a line between damages an
spending ordered by our school cases for, e. g., busing or
magnet schools. Cf. 20 17, 8, O, £1601 (a) (1970 ed., Bupp
V) (“Congress finds that the proeess of eliminating or prevent-
ing minority group i=olation and improving the quality of
edueation for all ehildren often involves the expenditure of
additional funds to which loeal educational ageneies do not
have neecess™).  Alternatively, if the eourt below is eorreet and
we are in fact free to substitute our present Views for thoze of
the 1871 Congress, the justification for this must be that we
interpret & 1983 to be an effort by Congress to exereige the full
of its power under £5 of the Fourteenth Amendment. On
this view. there 15 no eontinued vitality to Monroe, sinee that
ease put the munieipal exemption exelusively on the ground

ifta Qea 532 F. 2d. ot 205200

12b Bem Part 11, ffr L
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of lexislative history which was said to show that Congress
doubted its eonstitutional power to put obligations on muniei-
palities. See Part I1, mfra.

In short, T think there is already an element of “ecasuistry”
in our & 1983 analvsis and that we would only ecompound that
element if in the future we insist that municipalities, and by
extension school boards, are exempt from guit while eontinu-
ing to allow complete injunctive relief in official capacity suits,
Rather than adopt such a eourse, I think we would do better
to recognize what is in faet the ease: That Congress in 1871

yinst muniei-

did indeed intend to ereate a cause of action a
palities and to confer jurisdiction on the federal courts to
:_!-'1_|]|-||1|':|1 that eause of action. Monroe must, of course, be
overruled to the extent it holds otherwise. This does not
mean. however. that Monroe was wrong on its facts. Instead,
as developed in Part TV below, Congress would have thought
it had no nower to ereate a remedy against a municipal cor-

noration unless that ecorporation “as such” had violated

i
citizen's federal rights. For this reason, the unauthorized and
apparently unratified behavior of the Chicago policemen in
Wonroe. while under “eolor” of Chicago’s authority, eould not
he charged to Chieago. Thus, in my view, our proper role
here as in other areas of § 1983 jurisprudence, ef. Tenney v.

Brandhove, 341 7. 8. 367, 376 (1957): Puwerson v. Ray, 386

7. 8. 547. 554 (1067) : Scheuer v. Rhodes, 416 U. 8. 232, 243
244 (1974, is to fashion a doetrine of mw icipal “fault” as
re od b hiad
Bruak of 1
1 | - i
&0 1|- 1 ¥ T li |
i T TRy II
notwiths o M
- thin tl mean
IsC1LIRES the auestion

--"I'I'I' lf._.-_-l'nll |'|-'.:
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that municipalities have a defense to both damages and
injunctive relief when an officer acts “under color of” its laws

but in a way that 12 in fact unauthorized by the munieinality.

11

In Monroe v. Pape, 365 17, 8. 167, 187 (1961), we held that
“Congress did not undertake to bring munieipal corporations
within the ambit of [§ 1983]1." The sole basis for this con-
elusion was an inference drawn from Congress’ rejection of the
“Sherman amendment” to the Civil Rights Aet of 1871—the
precursor of § 1983—which would have held a 1||"‘.||-||-:|f COr-
poration liable for damage done to the person or property of
its inhabitants by private persons “riotously and tumulto-
ously assembled.’ Cong. Globe, 42d Cong., 1st Sess., 749
(1871 (hereinafter “Globe™). Although the Sherman

mendment did not seek to amend & 1 of the Aet, which is now
] by

Y Qs

§ 10983, and although thi
that amendment was vastly different from that created by

nature ||r ||I-" |"'"=.!' iron oren

r &

we nonetheless concluded that Congress must have meant to

exelude munieipal eorporations from the coverage of 31

heeanze “the House | voting arainst the amendment] had
solemnlyv decided that in their indement Congress had no con-
stitutional power to v obligation upon county and
town ore ratione. the ere Instrumentalit r ti In 8
tration of state I: roaps 1T & at 100 !
quoting Glohe, at 804 (remarks of Rep. Poland This state-
ment, in ou i ghi that Congress doubted its I
stitutional power to ) hility on municipal
i W65 17 8., at 190 ' and that such doubt
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An analysis of debate on the Civil Rights Act of 1871, and
particularly of the case law which each side mustered in its
support, shows, however, that we improperly equated the
“obligation” of which Representative Poland spoke with “eivil
liabilityv.”

A, An Overview

There are three distinet stages in the legislative considera-
tion of the bill which became the Civil Rights Aect of 1871.
On Mareh 28, 1871, Representative Shellabarger, acting for
a House select committee, reported H. R. 320, a hill “to
enforce the provigions of the Fourteenth Amendment to the
Constitution and for other purposes.” H. R. 320 contained
four sections. Section 1, now codified as 42 17, 8, C. & 1983,
was the subject of only limited debate and was passed without
amendment.” Sections 2 through 4 dealt primarily with the
“other purpose[]” of suppressing Ku Klux Klan violenee in
the southern States.” The wisdom and eonstitutionality of
these seetions—mnot £ 1, now § 1983—was the subiect of almost
all econgressioanl debate and each of these sections was
amended, The House finighed it init :!! debates on ” |:
3200 on April 7, 1871 and one week later the Benate also voted
ot a hill."  Again, debate on § 1 of the hill was limited and

that section was passed a= introdueed

o7 How ro1 ha=s never | ahared | the Court
\Few v. P 5 = t 190 M f 1l

1 17, 8. 603 TR (197 ] 1] | ol 1M [

woin ! le:by =

14 (ohe 5o

Brieflv, &2 ted eeriain federal erimes in ad s defined

in 82 of 86 Civil Rigl vet, 14 S 7. en | primarily at
the Ku K K =t il 1l b 1 | 1 the
1lit ) ] wi I ] Iy, &4 provided
Or SEneT of the v f b 1 num 1l W
rain primanly those thought to obtain where Klan violenees waz rampant
Ree Globe Apy I |




T-1914—MEMO (A)
MONELL ». NEW YOREK CITY DEPT. OF BOCIAL SERVICES 11

Immediately prior to the vote in the Senate, after time for
discussion had expired, Senator Sherman introduced his
amendment.” T emphasize that this was not an amendment
to §1 of the bill, but was to be added as §7 at the end of
the hill. Under the Senate rules, no diseussion of the amend-
ment was allowed and, although attempts were made to
amend the amendment, it was passed as introduced. In this
form, the amendment did not place liability on the municipal
corporation, but made any inhabitant of the munieipality
liable for the damage inflicted by persons “riotously or tumul-
tuouslv assembled.™ ™

The Housze refused to aequiesee in a number of amend-
ments made by the Senate, including the Sherman amend-
ment, and the respective versions of H. R. 320 were there-
fore sent to a eonference committee. Section 1 of the hill,
however, was not a ﬂnh_iw-T of this conference sinee, as noted,
it was passed verbatim as introduced in both Houses of
Congress,

On April 18, 1871, the first eonference committee completed
its work on H. R, 320, The main features of the conference
eommittee draft of the Sherman amendment were these ™
First, a cause of action was given to persons injured by

“any persons riotously and  tumultuously  assembled
together, with intent to deprive any person of any right
conferred upon him by the Constitution and laws of the
United States, or to deter him or punigh him for exercis-
ing such right. or bv reason of his race. color or [revions
condition of servitude . .. "

17 Bop il at G633, auoted in Appendix, infrae

18 [“||I'|| e At [ i1 ‘L'l 1 1T T ooy of .I- maEe= wa2 to I..l In r||1"
federal sourte and depominated az o sait seninst the county, eitv, or narisl
in which the dam: ee had oeeurred i Fxeention of the mdement was

ol to mm aeamst the property of the Fovernment wmit
against the private property of anyv inhabitant,  flad

1 Bee Globe, at 755, quoted in Appendix, infra
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Speond, the act provided that the action would be against
the eounty. eitv, or parish in which the rot had occurred and
that it eould he maintained by either the person injured or
his leral representative.  Th like the amendment as proposed,
however the conferenee substitute made the government
defendant liable on the judgment if 1t was not satisfied against
individual defendantz who had eommitted the violence, If

wlity were liable, the judgment arainst it could be

a muni

|--1]|1*-'T'||.

“hey exeeution, attachment mandamus, earnishment, or

anv other proceeding in aid of execution er applieable

tn the enforeement of judgments arainst municipal cor-
!"I'\-T:-‘Iil.'!"-" and sueh judegment Mwould become]l a lien

1l upon all moneys in the treasury of such county,

a8 well
citv. or parich. as upon the other property thereof.”
In the ensuing dehate on the first econference report, which
was the first debate of any kind on the Sherman amendment,
Qenator Sherman explained that the purpose of his amend-

ment was to enlist the aid of Persons of ii"'"'-"""- in the en-

forcement of the eivil rights laws by making their property

“resnol -CE.I']"” 1. r I."-.. !'\-_I'!'!"C 1{]:’|| I1I:"f' ey

on a =imilar theorv, he stated. had long been b foree in
1

n 1871 in & number of the States.”

Statutes drafted

England and were in foree

Wonetheless there wer eritieal differences between the con-

i :
T h ] o 1 Il !
1
il 1 not 1 1 T i it r 1t
1 iy i
d tl o Glo 7
% I I 111 | that the m 1
1 1 Iy 1 b
1 1 unlike tl i mendim o W] 1
1
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ference substitute and extant state and English statutes: the
conference substitute, unlike most state riot statutes, lacked
a short statute of limitations and :F..'l|l1|=|'r| linhility on the gov-
ernment defendant whether or not it had notice of the impend-
ing riot. whether or not the n ".""I'J:l:'.]il_'x' was authorized to
exercige a police power, whether or not it exerted all reason-
able effortz to stop the riot, and whether or not the rioters
were eaught and punished,

|-- T||-,l =enate opponents i!u']l:-“n','_ a number of .“'--I!;:rlll'.L
who had voted for § 1 of the hill, eriticised the amendment as
an imperfect and impolitie rendering of the state statutes
VMoreover, as drafted, the econference substitute could be
eonstrued to proteet rights that were not protected by the
Constitution.® However, their major argument was that the
lien ereated by the amendment. which would have made it

|g|-;-|--'=:||1- for a munieipality to eonduet its normal business

g = 2R

violated an implieit himit on Congress’ pPOwWer 1 der & 5 of the
Fourteenth Amendment. Notwithstanding these objections
the Senate voted to adopt the report of the first conferenee
romimittes

Debate in the House ralsed similar pointg to that i the
Senate, except that House opponents, within whose ranks
]

were aleo some who had supported § 1, were more concerned

W th the !|..._1'” -.._l.-1!:.-|- ':.:Il]'.'lg!ul_'"ll Covernment consistent
vith the Constitution eould oblizate municinal corporatio 1
ke y tl W I thiose rporati & WEerE T i y oblicated
nor so alith bv their state charters. This coneer 3
i T T [ e La i
e th | | |
Maseachus: ] New York had smilar | s 1 (Reg
Shellabareer) : i, at 762 (Sen. Stevenson ) 771 (S man
id.. at 791 (Rep. Butler). Suel municipal lal ren
common throughout Mew England. 8 L 7 = =hert
o Ll | r'l 1 he m nil f i 1
1 gl r 1t w | AP el |
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will be developed in Part 11-B, infra, was simply another facet
of the lien problem discussed in the Senate and is the braneh
of the opponents” argument which Representative Poland was
addressing in his statement that is quoted in Monroe®

Because the House rejected the first conference report a
second conferenece was ealled and it duly issued its report.
The second conference substitute for the Sherman amendment
abandoned munieipal liability and, instead, made “any per-
gon or pereons having knowledge [that a conspiracy to violate
eivil rights was afoot], and having power to prevent or aid
in preventing the same,” who did not attempt to stop the
same, liable to any person injured by the conspiracy.® The
amendment in this form was adopted by both Houses of Con-
gress and is now codified as 42 17, 8. C. § 1986,

The meaning of the legislative history sketehed above can
mo=t readily be developed by first considering the debate on
the report of the first econferenee committee. This debate
shows eonclusivelv that the constitutional ohjections raised
against the Sherman amendment would not have prohibited
4'1Ir"_rr'|'"':"";'”|':|] |'!1':;t:1|1” 'i"r i r"i'-.'lll I:'r"""'.'ll‘.' Hr._r:.;i”."'\-T state ”:I[l.”.”'-:'

| ts. Beeause § 1 of

pal corporations that infringed federal righ
the Civil Rights Aet does not state expressly that municipal

corporations eome within itg amhbit, it iz finally necessary to
interpret. £ 1 to eonfirm that such corporations were indeed

||:1r'|||r|~|.I [F 1] h'- r'||n'-.'1"'|'l"l'|

B. Debate on the First Conferenee Report

The stvle of argument ;anl:--! bv both proponents and
opponents of the Sherman amendment in hoth Houses of
Congress was largelv that of a legal brief, with frequent refer-
enees to eases deeided by this Court or by the supreme courts
of the several States. Proponents of the Sherman amend
ment did not, however, diseuss in detail the argument in favor

1 Bep 3065 17, 2., at 1090, quoted at p. D, supra

i B (lobe, at S04
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of its constitutionality. Nonetheless, it is possible to piece
together such an argument from the debates on the first con-
ference report and those on § 2 of the civil rights bill, which
because it allowed the Federal Government to prosecute
crimes “in the states” had also raised questions of federal
power, The account of Representative Shellabarger, the

House sponsor of H. R. 320, is the most complete.
Shellabarger began his discussion of §2 by stating that
“there is a domain of constitutional law involved in the right
consideration of this measure which is wholly unexplored.”
Cong. Globe, 42d Cong., 1st Sess., App., at G7 ¢ 1871} (here-
inafter “Globe App.”). There were analogies, however.
With respect to the meaning of § 1 of the Fourteenth Amend-
ment, and particularly its Privileges or Immunities Clause,
Shellabarger relied on the statement of Mr, Justice Washing-
ton in Corfield v. Coryell, 4 Wash. C. C. 37 (CCED Pa.

1825} which defined the privileges protected by Art. IV:

“ What these fundamental privileges are it would per-
haps be more tedious than diffieult to enumerate. They
mav. however. be all comprehended under the following

[LURd I T:'l. |||.':|.'!"-: 'I|'|'lr!'|'|:“' ‘I" 1]|" 'Illil'l.'1"|-"""!"|lrl-

“Mark that

‘protection by the Government; the enjoyment of life
and liberty, with the right to aequire and possess property
of every kind. and to pursue and obtain happiness and
safetv . . "7 Globe App.. at 6O {emphasis added ), quot-

ing 4 Wash, C, (., at A4=0

Having concluded that ecitizens were owed protection,’

5 Onponents of the Sherman amendment agreed that both protection
and equal protection were @i ranteed By the Fourteenth Amend o
Globe, at 758 (Qen. Trumbully; id., at 772 (Ben. Thurma il at 777
{Sen. Frelinghuysen) LN} will \ his = ot
of Tndiana had =0 held in mving offect to the Ciwvil Rights A f 1 =05

v. Moody, 26 Tnd, 200 (186687 (following Coryell ). referred to in

= S

Globe App., at 68 (Rep Qhellabarzer). Moreover, § 2 of the 1571 Act as
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Nabareer then eonsidered Congress’ role in providing that
|

|:'|'¢|“,|-¢'.';|'\.l|_ Irl-'l'i' .'IE;II"' |||I'I-=' Wi ‘III'I'J.'-: rlents:

or
the
1

“TCongress has always] assumed to enforee, as against
the States, and also persons, every one of the [1I'|n"--'inll:='
of the Constitution. Most of the provisions of the Con-
atitution which restrain and directly relate to the States,
such as those in [Art. 1. § 10,] relate to the divisions of
the political powers of the State and General Govern-
ment. . . . These prohibitions upon political powers of
the States are all of such nature that they can be, and
even have been, . . . enforeed by the eourts of the United
tates declaring void all State acts of eneroachment on
Federal powers. Thus, and thus sufficiently, has the
I nited States ‘enforeed’ these provisions of the Constitu-
tion. But there are some that are not of this class.

These are where the eourt secures the rights or the liabih-

ties of nereone within the States, a= hetween gueh peTsons

esp are three: first, that as to fugitives from jus-
tice 1#1- second, that as to fugitives from serviee, (or

1
glaves *71:) third, that declaring that the "citizer s of each

i g1 ) { 1 1 | eral rigl hether
1 | mder eolor 1 | Fit parently on
iheorv that Ku Klux Klan violence was infringing the richt of
w1 def 1 by Coryell
U.8. C Art, IV, 82,¢1. 2
; I | i sont, Felony, ¢ r O o
b f inother Sta al I |
! I i W11 h he fled, be d |
y be 1 he 8 ving Jur 1 the (
Id., el
1 1 (N e o § | 1T EREbE = hie 1 e
" i nother, &l i i X 1 r I Lo
in, be d reesd m =uch Ser i Lal byt Il b |
{ m of 1 P 1 1 such Serva 1 ¥ |
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State shall be entitled to all the privileges and 1
ties of citizens in the several States.’ ™

And, sir, every one of these—the only provisio
it was ded med that legizlation was reauired to enf
constitutional provisions the only three wher
or liabilities of persons in the States, as betwes

gons and the States. are directly provided for, ¢

th

z where

oree the

he rights

ONEress

has by legislation affirmatively interfered to protect

auch persone.” Globe App., at 69-70,

O leriglation mention d bv Shellahareer. the elos

of the Sherman amendment, ironiea

II!I""i' o 1| v f -._r:‘l--._-. = -I' om |'!' e

st analo
he statute i:|:|:]l'—

[La
-

of Art. TV—the Act of Feh. 12, 1793, ch. 7. 1 Stat. 301—the

constitutionality of which had been sustained in 1842

V. f’;ll.-'.--".“-.' .".'. 16 Pei 530 'l",.,,._ WV .r|:~'i---

writing for the Court, held that Art. IV gave slaveom

federal right to the w hindered ]nl-‘*l“-:-"- of their
'-"'!:_'l'!"l.'l'r Hr:'1.- _n.:"|" -.l_--'._|--\_ |||i'_:! i .!'I' I.l III-I:. .!':-l 11- ‘,
lasr

Beecanse state process for recoy ringe runaway slaves mig

i _'_-ll auate or 1 II""'l T .1i!_-| ti ||||. 1_.|_r||'-\_ ot the alny

the right intended to be eonferred eould be negated i

state implementation T, at B4 Thue. sinee the (
tion euaranteerd the rieht and thiz i turn redg risi]
Story held it to be a “natural inference” that Cong
the power iteelf to ensure an appropriate (i N
and Proper Clause sm I remed for the right I
Building on Prigg. Shellabarger argued that
arainet municipalities and eounties was an appropriat
¥ T BTIEL .:.,.,.1||. !'-l:|'|""'- :..I,_' “,'. the '|'I nrtee .".'
I erderal rizght This much was «
tl i f sueh statutes the several Stats
I [ ng riot 1 5 Shellabarger, the o

=)

O
Story,
ners a

aves 1

at G11.

if left to
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ous question remaining was “whether, since a county is an
integer or part of a state, the United States can impose upon
it, as such, any obligation to keep the peace in obedience to
[Tnited States laws." " This he answered affirmatively, citing
Board of Commissioners v. Aspinwall, 24 How. 376 (1861),
the first of many eases ™ upholding the power of federal courts
to enforee the Contract Clause against munieipalities.™
The most :'n;u”l;ﬂl-[r- staterment of the constitutional argument
of the House opponents of the Sherman amendment—whose
views are particularly important since only the House voted

4

down the amendment—was that of Representative Blair:

“The proposition known as the Sherman amend-
ment . . . is entirely new. Tt is altogether without a pre-
cedent in this eountry. . . . The amendment claims the
power in the General Government to go into the States
of this Union and lay such obligations as it may please
upon the munieipalities, which are the ereations of the
States alone

' Globe, at 751

sentative Poland= remark upon wihi

{empha=s added )

Qe o, 9, FunTa
2 Rep e g Filman v. City of Sheboygan, 2 Black 5100 (1863) Von ,.',',.u_r.

man v. City of Quincy, 4 Wall. 535 (1867); Riggs v. Johinson County, 6

id. 166 [1868): Weber v. Lee County, 6 id., 210 (1868); Supertsors v
Rogers. T id., 175 (158601 ; Benb v. Jowa City, 7w, 313 (1569) ; Super-
vigare ¥, PDurant, 0 id., 415 (1570

' Bepe Globe, at 751-T52

¢ Representative Willard  took s somewhat  different  position H
thought that the Constitution would not allow the Federal Go 0
dictate the manper in which a State fulfilled its obligntion of protectio
f— " it N | i . T delow |
1l e THEE A e tv eorporation, to
’ I | t doubt, | | he Federal Governe uldd
mpoee on the States the oblhe 1 i | I
wnd e hlv hi id | o1l 1-
] COTTH Faestn Rin h 1 i il
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¥, .. [H]ere it is proposed, not to carry into effect an
obligation which rests upon the munieipality, but to
ereate that obligation, and that is the provision 1 am
unable to assent to. . . .

“ .. [Tlhere are certain rights and duties that belong
to the States, . . . there are certain powers that inhere in
the State government. They ereate these municipalities,
thev sav what their powers shall be and what their obliga-
tions shall be. If the Government of the United States
can step in and add to those obligations, may it not
utterly destrov the municipality? If it can say that it
ghall be liahle for damages oceurring from a riot
where [will] its power . . . stop and what obligations . . .
might [it] not lay upon & municipality.

“Now, only the other day, the Supreme Court
decided [in Collector v. Day, 11 Wall. 113 (1871)] that
there is no power in the Government of the United States,
under its authority to tax, to tax the salary of a State
officer. Why? Simply beeause the power to tax involves
the power to destrov, and it was not the intent to give
the Government of the United States power to destroy
the government of the States in any respeet. [t was held
also in the case of Prige »s. Pennsvlvania [ 16 Pet, 539
(1843)] that it is not within the power of the Congress
of the United States to lay duties upon a State officer;
that we cannot command a State officer to do any duty
whatever, as such: and T ask . . . the differenc between
that and commanding a municipality with is equally the

creature of the State, to Ll rform a duty.” Globe, at 795
While House debate primarily concerned the question
whether Congress had the power to require municipalities to
keep the peace, opponents of the Sherman amendment in the
Senate primarily questioned the constitutionality of the judg-
ment lien ereated by the Sherman amendment, a lien which

ran :|'|_l;|" =f ”'f Imoney ;:||.| |'-‘-:|}l1~!'1_".' ||1I 51 -‘I['!.I'II-'l.'I!![ ."I|IIIi1':.-
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pality, ineluding property held for public purposes, such as

iails or courthouses, Opponents argued ** that such a lien onee

wl would have the effert of making it impossible for the

munieipality to funetion, since no one would trade with it.
Moreover, evervone knew that sound poliey prevented exeeu-
tion against publie property since this too was needed if local
government was to survive { Thiz is the only point being
made by Congressmen Farnsworth and Kerr, whose speeches
are quoted by Bill, at 7-8. In addition, Farnsworth’s consti-
tutional obiection was based on Day and Kerr's analysis
applied to both municipalities and officers. Thus, if Kerr 13
eredited, then & 1 of the Aet would .-1'~r;_;|_|-4-:__J!-r'-'-||-ri1ilr"-lt al,
which no one thourht it was. see pp. 26=2F. infra). Thus,
whereas eonstitutional objection in the House had rested on
nofentinl danger to the independence of the States if the
Federal Government were allowed to mandate the duties of

state ofheers ohjeet

won in the Senate rested on the actual
probabality that municipal government would he xtingnished
if ever made subjeet to the lien.

I must stress at this point that T have to sav that Bill is

simply wrong in asserting. at 8. that “the tort remedy created

by the Aet would have seriously eompromised [munieipal

finanecial stabilitv] in a wav which the eontract eases, familiar

to Cloneress . did not.” He foreets that the enforeement
of contracte by the federal eourts

e to o lively resistanee in Towa and then in Missourn;

o v Tmited conflicts oecurred elsewhere in the Mid

West nr i« ven i up-state T\-I"-.'. \t.l-'!'lx'. .]I. e |'i. "'!I '1-'.'!I

[owa in the "60's, and that with Missouri in the '70's, were
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comparable to the well-known episodes of defiance hy
the Virginia court under Spencer Roane . . . " (.
Fairman, History of the Supreme Court of the United
States, Reconstruction and Reunion, 1864-1888 pt. 1, at
019 (1971). :
The reazon for thiz unrest was often that the bonds being
|-=fn1'1'1~r| wWirr f:ﬂ' ENOrMmMole Sumes, were often |'|:|'Z||I::J.-1.T1:_".’
obtained or passed in & manner not in accord with state law
but were nonetheless enforced in federal court!—and often
put great finaneial burdens on the issuing munieipalities,
frequently ending in municipal bankruptey. See ud,
Q181008
If all this was eonstitutional and acguiesced in by the 1871
Congress—and it clearly was—it is difficult to see how tort
liahility would be uneonstitutional simply because it mig
foree a municipality to pay a lot of damages. The only way
to reconeile these facts, which were notorious, with what
gaid asbout the lien remedy i to recognize that the Sherman

amendment’s lien attached to all monev and property, whether

or not that mo ey Or property was n eded to disecharee the

judgment, thereby disabling the munieipality from providing

essential publie functions.  As I understand it, not ever bank

rupt communities were strinped of the ability to perform
!

publie functions, and similarly the judgments of federal eourts

1t .l.:|1' [ n !::'|||-|---: _‘I||-|-\- [ 822 M, :'||i':_ iy "."I'_l. Wi 1

included a judement under 1 of the 18371 Act—would not

||:!-_-- nrevent ' |:.:|'|;-':.;_!||'|-- oI '|.-- ArgIing eszential
nublie functions, See Mertwether v, Garrelt, 102 17, 8. 472

(1880, I submit. therefore, that no inference w ith respect to

the constitutionality of tort remedies executed under the
Process Aets ean be drawn from the unprecedented and al Gl
punitive remedy imposed by the Sherman amendment.  Cer-

|
tainly a judement was not uneonstitutional simply because it

was large,

vant

The position of the Senate opponents, although not rel
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to the question whether munieipalities could be sued under
g 1 of the Civil ni;:hl!: Act. " nonetheless underseores the fact
that opponents of the Sherman amendment were arguing
primarily that the Constitution, in Blair's words, did not
“inten[d] to give the Government of the United States power
to destroy the government of the States,” and vet, somehow,
proponents of the Sherman amendment were intending to
exercise just such a power. To understand why this was so—
and, more important, why & 1 of the eivil rights bill did not
threaten the government of the States in an impermissible
manner—it is necessary to examine the cases cited by oppo-
nents of the Sherman amendment.
The first case 15 f’i"?-g’,?g'_f v. P .f-'lf.ﬂJ,r-"f'ﬂ."r.."r._ qu pra, whieh had :;]:—cn
been eited by Shellabarger in support of the Sherman amend-
ment. In addition to econfirming a broad federal power to
enforee federal rights againgt the States, Mr. Justice Story in
Prigp held that Congresz could not insist that the States ereate
an adequate remedy for a federal right:
“TArt. IV] is found in the national eonstitution, and not
in that of anv state. Tt does not j:miI!T out any state
functionaries, or any state action to earry its provisions
into effect.  The states cannot, therefore, be compelled to
enforee them: and it might well be deemed an uneon-
stitutional exercise of the power of interpretation to insist
that states are bound to |-1_'-|'-':-|-- means to carry into effect
the duties of the national sovernment.” 16 Pet.. at 615
(16

Tndeed, Storv sugegested that those parts of the Aet of 1793
| r ;

which eonferred jurisdietion on loeal magistrates to assist in

n Fxeeution in #iits inder b- 1, like all other civil =uitz in federal eonrtas

in 1571, would have been governed by stale proeedures under the proeess

iefa of 1792 and 1828, See Act of Mav 8 1792, ch. 36, 1 Stat. 275; Act

of May 19, 1828, ch. B8, 4 Stat, 278
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the arrest and return of slaves were unconstitutional, see id.,
at 622, a proposition with which other Justices agreed.”

The prineiple enunciated in Prigg was applied in Ken-
tucky v. Dennison, 24 How. 66 (1861). There, the Court was
asked to require Dennison, the Governor of Ohio, to hand
over Lago, a fugitive from justice wanted in Kentucky, as
required by § 1 of the Act of 1793, supra, which implemented
Art. IV. 82 ¢l 2, of the Constitution. Chief Justice Taney,
writing for a unanimous Court, refused to enforce that section
of the Act:

“|'We think it clear, that the Federal Government, under
the Constitution. has no power to impose on a State offi-
cer, as such, anv duty whatever, and compel him to per-
form it: for if it possessed this power, it might overload
the officer with duties which would fill up all his time, and
disable him from performing his obligations to the State,

T “The state officers mentior he 1 1 riv fod il Lo
execnte the dutice imposed upon them by Congr | = thew rhoose to
dao 8o or are required to do so | law of t 1l i the state
legislature has the power if it thinks proper, to prohibit then Art
of 1793, therefore, must depend altogether for its execution upon the offi
cers of the United States named iw"™ 16 Pet. at 630 (Tanev, C. J.)

Mr. Justice Melean agreed that L |2 & general prind iple 1t was tre
that “that Coneresz had no power to impose duties on state officers, a8
v led in the A i 1 he wi | ] i e
obligation created the Fugitive Slave Clause did not
fiom ' il i =t

Be 1t enacted ! I 1 l e
1 the Uni LT I [ersl I
an shall moren il [ 1 I I 1M \TEINE
the rson a0 demand hl g I | f v other
crim r 1 1L 1 [ ri I i th

m wl I |

il [ it 1 (1§ ] I ] 11 T shall
have fled, to 1 him | 1 el 11 d to

13 th 1 to b T 1 ! f the den 1 1
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and might impose on him duties of a character incompati-
ble with the rank and dignity to which he was elevated by
the State.” 24 How., at 107-108,

Although no one cited Dennison by name, the prineiple
expressed there by Chief Justice Taney was well known to
Members of Congress” Reasoning identical to Taney's—
that maintenance of the federal structure of the Nation was
inconsistent with allowing Congress any power which might be
used to impede the States from carrying out programns within
their “legitimate spheres” of power, for, if it had such power,
it. would inevitably override the independence of the States
‘n violation of the federal plan of the Constitution ™ had
provided the ground for the Court's decision in Collector v.
Day. 11 Wall. 113 (1871), to which Blair and many others
referred #t in which the Court held that the Federal Govern-
ment could not subject the salary of a state officer to a general
income tax. Although Day and Dennison were the only
Supreme Court cases setting a limit on the enumerated powers
of the Federal Government, a gorics of state supreme court
cases * in the mid-1860's had invalidated a federal tax on the
process of state courts for the same reasons Dennison had
invalidated the Aet of 1793 and these cases were cited with
anproval by opponents of the amendment.®

' Representative Farnsworth, for example, stated the h Mding of Denni-

zom without mentioning it by name.  See Globe, at 799

w Thiz iz the principle of McCulloch ¥ Maruland, 4 Wheat. 316 (1819],

appil d to protect =tates | ym federal mee 1 th e m nner the
Federal Government was protected from state misriereios

Bee, g., Cilob i TR (Ren. Dawvis): id., at 764, 772 (Sen. Thur-
man) i 77 (Sen. Frelinghuysen); id., af TRE-TR0  (Rep. Kerr)
[ i 1 Day) ! T alant { i 700 | Hey
Farnsworth) (also reciting logic ol Day)

Warrem v. Paul, 22 Ind 270 (1RG4 Jome v Fatate of Rael 10
Wis 369 (1863); Fifield v. Cl =05 (1867): Union Bank +
il 3 Cold. (43 'I:'.n 325 (1966) : Smith v, Short, 40 y1a. 385 (186T)

Qee Clobe at T4 (Sen. Davis); id  (Sen, Casserley). B lay T
C v Constitutional Limitations ®452-%454 (15871 ed)
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Prigg obviously prohibited Congress from insisting that
state officers or instrumentalities keep the peace. But it
stands for only the narrow proposition for which it was eited
bv Representative Blair: that the Federal Government cannot
:'nrnpp] a state government, agency, or officer to |111|‘.'if|f' A
remedy, either executive or judicial, for a federal right.
Therefore, equally obviously, Prigg has no bearing whatsoever
on the question whether a federal court could award damages
under & 1 of the 1871 Aet against & state ageney or officer for
a violation of a federal right, sinee when a federal eourt makes
a damage award under that section, the positive government
aetion required to implement the federal right is earried out
by that eourt, not by an agency or officer of the State.

The limits of the prineiple of Dennison and Day are some-
what more difficult to dizcern as a matter of logie but more
apparent as a matter of history. It must be remembered that
Dennison and Day coexisted with vigorous federal judicial
enforeement of the Contracts Clause, Thus, federal judicial
enforeement of express limits on state power found in the
Constitution. at least =o long as interpretation of em stitu-
I= of the judiciary, apparently

tional limits was left in the h

11

was seen to ereate no threat to federalism. Since § 1 of the
1871 Act simply conferred jurisdietion on the £ deral courts to
enforee £ 1 of the Fourteenth Amendment—a sitnation pre
msely analorous to the grant of diversity iarisdietion under

which the Contract Clanse was enforesd

againsl muniei-
palitiee—there is no reason to suppose that opponents of the
Sherman amendment would have found any eonstitutional
harrier to § 1 suile against municipalities,

[ndeed, oppon: "1q4':l-||-~|x'-i:~l_' euished between imposing

an uh'_'u_-:'_T"l;' (4] ]'-""" the peace and m "-']_'- i||||-|~-' 1 eivil
lighility for damages on a munieipality that was obligated by

gtate ]_'I'-.'.' fiy ljr'l"['l T|||,' HAre I|":1 l.\;_ir'|| i [ |:_ not 1 v |.||;‘;|:_._|:| ..f

the Fourteenth Amendment lepresentative Poland, for

example, reasoning from Contraet Clause precs dents, indicated
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that a federal law that sought only to hold a muniecipality
liable for using its authorized powers in violation of the
Constitution—which is as far as § 1 of the 1871 Aet went-
would be constitutional :
“T presume . . . that where a State had imposed a duty
[to keep the peace] upon [a] municipality . . . an action
would be allowed to be maintained against them in the
courts of the United States under the ordinary restrietions
as to jurisdiction. But enforeing a liability, existing by
their own contract, or by a State law, in the courts, 1= a
very widely ri|ﬂ|*1|*||t ﬂullrr from devolving a new duty or
linbility upon them by the national Government, which
has no power either to create or destroy them, and no
power or control over them whatever.” Id., at 794,
Representative Burchard agreed :
[T1here is no duty imposed by the Constitution of the
United States, or usually by State laws, upon a county to
proteet the people of that county against the eommission
of the offenses herein enumerated, such as the burning r of
buildings or any other injury to property or injury to
person.  Police powers are not conferred upon counties as
corporations: they are conferred upon cities that have
qualified legislative power. And so far as 4"1|ir-~= are eon-
eorned. where the equal protection require ] to he afforded
by a State is imposed upon a eity by State laws, perhaps
the TUnited States eourts eould enforee its |-1'r":'n|'|n-
ance. But eounties . . . do not have any control of the
police . . . M Id,, at 795,

Moareaver. if Dennizon and Day are read broadly to prohibit
federal eourts from directing munieipalities or their officers to
the extent needed to enforee federal deerees, they would be in
econfiet with many other cases.  The power to enforee decrees

against state officers to prevent them from violating the
Constitution or to foree them to hand over money or property
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taken or held in violation of the Constitution was repeatedly
exercised by federal courts both before and after 1871, =ee,
e. g., Dgborn v. The Bank of the [United States, 9 Wheat, 738
{1820): Dawvis v. Gray, 16 Wall. 203, 220 (1871) (eollecting
cases) : Board of Liquidation v. MeComb, 92 U. 8. 531 (1876),
and. in the same Term in which Dennizon was decided, the
Court held contrary to an expansive reading of Dennison or
Day that federal courts could 1ssue mandamus to municipal
offieors to enforee judgments in Contract Clause suits, see
Roard of Commissioners v. Aspinwall, 24 How. 376 (186G1),
discussed in Globe, at 751-752. The Dennison issue was not
argued in Aspinwall, but if Dennizon was meant to create a
restrietion on the power of the federal judiciary, that restrie-
tion would be “jurisdictional” and should have been noted sua
gpomte. Moreover, if Dennison established such a limit. 1t
would have overruled Osborn, vet that case was repeatedly
reaffirmed by this Court after Dennison was decided. See,
e. 7., Daviz v. Gray, supra. Indeed, cases applving the prineci-
ple announced in Aspinwall are legion, see n. 32, supra, vet in
none of them does it appear to have oecurred to eounsel that
the federal courts lacked power to issue deerees because of the
federalism principle announced in Prigg, Demn igon. or Day.
These cases, of course. do not establish that Prigg-Dennison-
Daw did not bar federal judicial decrees against state officers,
“hut thew have much weight, as they show that [the Prigg-
Dennison-Day) point neither oceurred to the bar or the hench ;
and that the eommon understanding of intelhgent men [was
otherwisel” Bank of the Iinited States v. Deveaur, 5
Cranch 61, €8 (1209) (Marshall. C. 1.). In 1879, moreover,
when the question of the limits of the Prigg principle was
squarely presented in Ex parte Virginia, 100 1. 5, 339 this
Court held that Dennison and Day and the principle of fed
eralism for which they stand did not prohibit federal enforee-

ment of 85 of the Fourteenth Amendment through suits

directed to state officers. See 100 T, 8. at 345 348,
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That those who voted for §1 but against the Sherman
amendment would not have thought § 1 unconstitutional if
it applied to municipalities is also confirmed by considering
what exactly those voting for 31 of the eivil rights bill had
approved. Section 1 w ithout question could be used to obtain
a damage judgment against state or munieipal officials who
violated federal ronstitutional rights while acting under color
of law.* However, for Prigg-Dennizon-Day purposes, as Blair
and others recognized,* there was no distinetion of constitu-
tional magnitude between ofheers and agents—including
corporate agents of the State: both were state instrumen-
talities and the State could be impeded no matter over which
sort of instrumentality the Federal Government sought to
assert its power. Dennison and Day, after all, were not =uits
against municipalities but agamst officers and Blair was quite
eonscions that he was extending FPrigg by applying it to

municipal corporat ione*  Nonetheless, Senator Thurman, wh

¥
gnve the most exhaustive eritiaue of § 1—inter alia complain-
:ne that it would be applied to state officers, see Globe, at
917—and who opposed both & 1 and the Sherman amendment,
ihe latter on Prigg grounds, agreed uneguivoeally that § 1 was

eomstitutional '™  Thoze who oted for § 1 must similarly have

M Qap oo .. Glohe, atf 294 (Mep. Hoard; wl, al 365 (He Arthur "
4 974375 (Rep. Towe); id., at 385 (Hep Lewic}: Glohe App., at 217
{Sen, Thurman) ., at 21/ (Sen. Sumner) I Idition, ollicers were

inelnded among thoss who could he sued nnder the second

amhiet itate f.,r the Sherman '|L||.|.|||I[.“_ ni Qe (7] T ot =205 (exchange
hetween Rep, Willard and Rep Shellabarzer). There were no constitu-
tiomal objectionsz to the seeond report

Qop Olobe, at 705 (Rep. Blair); i, at 788 (lep. Kerr id., at 705
[ Remn Fuirel rdl - oid ||T'|"-|i'-; Farnsw rih)

W amot eommand a state officer to do any duty whatever, as

ey and T agl the differenee hetween that ind eommanding & munic-
ipality . .. ." Globe, at T3

AT S f‘:!l-l‘u- _"|,|;|I| ,af 216 '_"|___||I!|!'|-|!_ -'-_I.l-I al =22 33
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helieved in its constitutionality despite Prigg, Dennison, and
Day.

Thus, there is no basis in holdings of this Court, the com-
mon understanding of the bar, or the debates to find in Prigg,
Dennisom, or Day a bar to Federal Government power to
enforee the Fourteenth Amendment against the States, or their
agents, officers, instrumentalities, or subdivisions, through
federal judicial action even though such enforeement would
necessarily involve sanctions against officers or instrumentali-
ties who violated that Amendment.

. Debate on &1 of the Civil Rights Bill

From the diseussion in Part B, supra, it is readily apparent
that nothing =aid in debate on the Sherman amendment would
have prevented holding a municipality liable under § 1 of the
Civil Rights Act for its own violations of the Fourteenth
Amendment. The question remains, however, whether the
general language deseribing those to be liable under § 1—"any
person”—eovers more than natural persons. An examination
of the debate on § 1 and application of appropriate rules of
ronstruction shows unequivoeally that §1 was intended to
cover legal as well as natural persons.
1. The Substanee of the Dehate

The eivil rights hill was introdueed in the House on
March 28 1871 hv its author and manager, Representative
Shellabarger, and he was the first to explain the funetion of
the first seetion of the hill;

[Section 11 not only provides a eivil remedy for persons
whose former condition may ]:_‘|‘.II been 1|';|f. of =laves,
hut also to all people where, under eolor of State law,
thev or anv of them may be deprived of rights to which
they are entitled under the Constitution hv reason and
virtue of their national r'il:?l'll.h"'ilm." Globe App., at 69,

By extending a remedy to all people, including whites, §1

went well beyond the mischief to which the remaining sections
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of the 1871 Act, including the Sherman amendment, were
:L|I1|1‘I"‘Fi'r!.

Although he had adverted to diffieult questions af consti-
tutional law at the outset of his speech, Representative Shella-
barger stated without reservation that the constitutionality of
§ 2 of the Civil Rights Act of 1866 controlled the constitution-
ality of § 1 of the 1871 Act, and that the former had been ap-
proved by iithe supreme courts of at least three States of this
Tnion” and by Mr. Justice Swayne, gitting on eircuit,” who
had concluded “We have no doubt of the constitutionality of
everv provision of this act.” Globe App., at 67. He then
went on to deseribe how the courts would and should inter-
pret § 1:

«“This act is remedial, and in aid of the preservation of
human liberty and human rights. All statutes and con-
stitutional provisions authorizing such statutes are lib-
erally and beneficently construed. It would be most
strange and, in eivilized law, monstrous were this not the
rule of interpretation. As has been again and again de-
cided by yvour own Supreme Court of the United States,
and evervwhere ol=e where there i8 wise judieial interpre-
tation. the largest latitude consistent with the words
employed is uniformly given in construing such statutes
and eonstitutional provisions as are meant to prou et and
defend and sive remedies for their wrongs t all the
people. . . . Chisf Justice Jav and also Story say:
Mhere a power 1s remedial 1n ite nature there i8
mueh reason to contend that it oueht to be construed

s sencrally adopted in the interpretation

of laws" 1 Story on Constitution, sec. 429 Globe
App., at 67

']‘! e spntiments expr HH:~|1' 11 |:|-['||'|-.-|-|-I;L'.|x|- 3";|H-!|:||:-..]'L[-'".*-i

# The refleren is to Umited States v Rhodes, 27 F. Cas. 785 (L C

Kv. 1866} (Swavne, J.) (No 16,151}
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opening speech were echoed by Senator Edmunds, the man-

ager of the eivil richte hill in the Senate:
“The first section iz one that I believe nobody objects to,
as defining the rights secured by the Constitution of the
United States when they are assailed by any State law or
under color of any state law, and it is merely ecarrying
out the principles of the civil rights ball [of 1866 ], which
have sinee beecome a part of the Constitution. | | Bee-
tion 1 18] so verv simple and really reenacting the Con-

stitution.” Globe, at 569

And he arreed that the bill “secuire[ed] the rights of white
men az mueh as of colored men,” Id., at 696

In hoth Houses, statements of the supporters of § 1 cor-
rohorated three noints made by its managers: (1) that Con-
gress in enacting & 1 would exercise the entirety of its power
under 85 of the Fourteenth Amendment; (2) that right
thinking reauired a liberal eonstruction of the juriediction
thus eonferred on the federal courts: and (2) that the con-
stitutionalitvy of & 1 followed immediately from the econstitu-
tionalitv of &2 of the 1866 Act under the enforcement pro-
VISIONS of the TI i|'I|":"Ir|! "-'-i"'||"|||!"" L.

Renresentative Bingham, the author of §1 of the Four-
teonth Amendm I nle. deelared the hill’s purpose to
be “the enfore nt . . of the Constitution o behalf of

ww individual eitizen of the Republie . to the extent of

ey
the r-i::|||'-: ﬂ”-‘l'i"-"':l tiw him I‘ ||;. (Const .’"1ir-I| & Globe

Apn.. at 81, Ie continued :

[he States or had the right, though the i the
power, to 1 fliet ongs upon free eit g b denial
of thi 11 nrotection f the laws Y Ind tl
States did d to et the equal protect of tl

lawsz thev did deny the rights of eitizens under the Con-

stitution. and exeept to the extent of the express lirmi-

tione unon the States | a8 I have shown, the
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citizen had no remedy. They took property without
compensation, and he had no remedy. They restricted
the freedom of the press, and he had no remedy. They
restricted the freedom of speech, and he had no remedy.
They restricted the rights of conscience, and he had no

remedy. . . . Who dare say, now that the Constitution
has been amended. that the nation cannot by law provide
arainst all sueh abuses and denials of right as these in
the States and by States, or combinations of persons "

Id., at 85.

Representative Perry, commenting on Congress' action 1n
passing the civil rights bill also stated:

“Now. by our action on this bill we have acsprted as

fully as we can as=ert, the mischief intended to he remedied.

We have asserted as elearly as we can assert our helief

ihat it is the duty of Congress to redress that mischief.

We have also asserted as fully as we ean assert the con-

stitutional right of Congress to lerislate.,” Globe, at S00.

Other supporters were quite clear that §1 of the act

extended a remedy not only w here a State had passed an

uneanstitutional statute, but also where officers of the State

refuzed to earry out the law:
“But the chief complaint i= [that] by a systematic mial-
administration of [state law], or a neglect or refusal
to enforce their provisions, a portion of the people are
denied equal proteetion under them. Whenever such a
atate of facts iz elearly made out, I believe that [§5 of
the Fourteenth Amendment] empowers Congress to step
in and provide for doing justice to those persons whao are
thus denied equal protection.” Id., at 153.

[mportantly for our INGUITY, CVen the opponents of § 1 agreed

that it was constitutional and, further, that it represented an

-4 |

attempt to exercise the full power col ferred by §5 of the
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Fourteenth Amendment. Thus, Senator Thurman, who gave

the most exhaustive eritique of § 1, said:
“This section relates wholly to eivil suits. . |, . Its
whole effect is to give to the Federal Judiciary that which
now does not belong to it—a jurisdiction that may be
constitutionally conferred upon it, I grant, but that has
never vet been conferred upon it. It authorizes any per-
gon who is deprived of any right, privilege, or immunity
soeured to him by the Constitution of the United States,
to brine an action arainst the '.'L"I‘H‘l,"[-hli'r in the Federal
eourts. and that without anvy limit whatsoever as to the
amount in eontroversy, . . . [T]here is no limitation
whatsoever upon the terms that are emploved [in the
hilll, and they are as comprehensive as can be used”
Globe App., at 216-217 {emphasis added ).

2 The Meaning of the Debate

Sinee the debates show that Congress intended to exercise
its full power under the Fourteenth Amendment and, further,
that Coneress intended the statute to be construed broadly in

favor of persons injured in their eonstitutional rights, there

12 no reason o sunpose that mu -:-":'|:|_r corporations ‘.'-'l‘-ll]l!

have been exeluded from the sweep of 8§ 1. One need not rely

on this inferenee alone, however, for the debates show that

Members of Congress might well have understood “persons”
to include municipal corporations.

Bepresentative Bingham, for example, in diseussing § 1 of
the hill. explained that he had drafted & 1 of the Fourteenth
Amendment with the ecase of Barron v. Baltimore, 7 Pet. 243
(1834), ezpecially in mind.  “In that case the city had taken

private property for puhlie use, withont compensatio

and there was no redress for the wrong | et Globe -"'-E'l‘--
at 94 (emphasis added). Bingham's further remarks clearly

indicate his view that such takings as had oeeurred in Barron

would be redressable under §1 of the bill. See id., at 85.
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More generally, and as Bingham's remarks confirm, § 1 of the
bill would logieally be the vehicle by which Congress provided
redreza for takine=. sinee that seetion ['-|‘r|‘~'irr1‘rl the H!h]].’ eivil
remedy epextensive with the Fourteenth Amendment and that
Amendment unequivoeally prohibited unecompenzated tak-
ings.® Given this purpose, it beggars reason to suppose that
Congress would have exempted municipalities from suit,
insisting instead that compensation for a taking come from an
officer in hig individual eapacity rather than from the govern-
ment unit that had the benefit of the property taken.'

In addition. by 1871, it was well understood that COrpora-
tions should be treated as natural persons for virtually all pur-
OENS of eonstitutional and statutory analysis, Thiz had not
alwavs been g0,  When this Court first cor sidered the I;II-'Fr".l.m
af the status of eorporations, Chief Justice Marshall, writing
for the Court. denied that corporations “as such” were persons
as that term was used in Art. ITT and the Judiciary Aet of
1780 See Bank of the [Trited States v. Deveaur. 5 Cranch
G186 (1809). By 1844 however the Deveaur doctrine was
unhesitatingly ahandoned:

A aarporation ereated by and doing business in a par-
ticular state, 12 to be de med to r-!"'I intents anid PUFNOZES
as a person, although an artificial person, . . . eapable of
beine treated as a eitizen of that state, as much as a
natural person.” Louisville R. Co. v. Letson, 2 How. 497,

1

E5R (1244 (emphasiz added), dizeussed in Globe, at 7al.

B
I'l king uld b redd | I i I it 1men
g T i t theor I } hu he gens ] under
gtanidinge n b o ng =t [ I 1 the o I
tion of the 1 = 21956 (( i
Indeed tl der 1 ound 1 wh Lis rida ol damar
> municipalities for ecommon-law takings. See Sun i
phin, 23 F. Caz. 306 (CCED Pa. 1873) (No. 13611} (av rding damages
f 8227396 and erosts of £346.35 ngainst the eity of Philadelphia)

1 Wonethelesa, suite could be brought n federal eourt i the natural

song who were members of the corporation wers o

from the other parties to the litigation. See 5 Cranch,
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And only two years before the debates on the Civil Rights
Aet, in Cowles v. Mereer County, T Wall, 118, 121 (1869 ), the
Letson principle was automatically and w ithout diseussion
extended to mun

al corporations. Under this doetrine,
munieipal ecorporations were routinely sued in the federal
courta®™ and this faet was well known to Members of
Congress,™

T'hat the “usual” meaning of the word person would extend

to mumeipal eorporations is also evidenced by an Act of

[’.‘.If"_"' =5 '|| e g8o=ra]]ed “rl'|'|.;|l.':|"' At ™ wl I I
passed only months before the Civil Rights Act was nass d,
Thiz Aet provided that

“in all Acts hereafter nassed . .. the word ‘pDerson’ mar

ext l|i ::l||:! !- :|'|:']i.-.'| tn I;.'-l"i: = |-|’.|:' i) _:|::r| COTrTH-
rate e 0T ]-n—- _r' e rontext -':'::'.'.u' rf,:-+ -"l'!: ".-:-r'-!-- were

intended to be used in a more limited sen=el1.”  Act of
Feh, 25, 1871, ¢h. 71, £ 2, 16 Stat. 431.
Municipal corporations in 1871 were ineluded within the

i 1 1

phrase “bodies politic and cornorate” ** and aceordingly. the

fa3A
54 By {3 TT imrks of B erman) | 752

. , > 1 S N | 1 f 1ol 1 b
TP G 1 . > r 1
a . TR p i tha 1 | 8 f does
ol N ] 1 " i 1 a1 i | P~
IUnited States
Sec Nortl Fert q Hyde Park, 18 F. ( ) d
(CCND I | (A 1 H B t'a ( Im 278 78 (12t]
O W Haoln 1. 1873) 5 | [t St Ff ewd 1M Wal '
N7 (1870 (4 1 i = ribied] bionc olitie) [ aiked
States v, M » R a8, 108 1Y 182 Marszhall, C. J.) (Tl
United States i ndd et hody 7 |
FIHIT ). Tndes the 1 ht | |
' 1ival | I 3 | O 1871 th thie dy [T T




TA=1014—MEMO (A)
26 MONELL v. NEW YOREK CITY DEFT. OF SOCIAL BERVICES

“plain meaning” of & 1 is that local government bodies were
to be included within the ambit of the persons who could be
aued under §1 of the Civil Rights Act. Indeed, a Circuit
Judege, writing in 1873 in what is apparently the first reported
case under § 1, read the Dictionary Act n precisely this way
in & ecase involving a corporate plaintiff and a munieipal
defendant.’® See Northwestern Fertilizing (o, v. Hyde Park,
18 . Cas. 393, 304 (CX ND IN. 1873) (No. 10.336)."

limiting the reach of statutes to private wrporations. 1 Revision of the

ted States Statutes 19 | 1872)

i The court also relied on “prineiple,” noting that there was no discerni-
hle reason why persons minred by municipal eorporalions shiomld not bhe
able to repover. See 18 F. Cas., at 304

57 Tn considering the e Fect of the Dictionary Act in Monroe, however,

o ' gtated: “this

Justice Douglaz, apparently foensing on the word

defimition [of pe reom] iz merely an allow hle. not & mandatory, one.” 365

7. 8. at 101, A review of the legislative histor of the Dirtionary Act
ehows thiz conclugion to he ineorrect

There 12 N0 EXPTEES referenes 1N the leg lative history to the definition of
per=on, but Senator Trumbull, the Dictionary Apt's sponzor, disenssed the
phraze “words importing ihe maseuline gender may be applied to fem les,’”
which immediately precedes that definition, and stated:

The only object (of the act] 12 to get rid of a great deal of verbosity in

out statutes by providing that when the word ‘he’ is used it sha

frmalez as well a2 mi 1pel 1.7 Congressior 1 Clobe, 41st Cong., Al SBess,, T
{Jan. 27, 1871) {emphasis added)
3T

Thuz in Trombull’s view 1 word “mav” meant “shall.”  Su h a manda-

tory uee of the extended meamngs of the words defined by th [Hetionary

Aot is alen required for it to perform Ifs i nided funcetior he a guide
to “rules of construction of Acte of Congress, Se d.. at 775 (Remarks

f Zen, Trumbull), Were the defined words “allowa l, [but] not manda

T4 | E & VT rmrin &, t e wonld be no U rles ot all

i Rl

I e, | must ha definitinns « el onary Act
tr anply acroes-the-board except hore the Aet by ife terms © lled for a
d tiom | Iwhere]l th ntoxt shows that defined |
words were to b mited =ens Ceptainly this 2 how the
Northwestern Fertilizing it viewed the matter.  Bine there i= nothing

n the “opmbext” vl rights hall ealling for a D strieted

rmretation of " ghe laneuage of that section should
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This Court has not frequently followed stare decisis with the
punctiliousness argued for by Bill. Nonetheless, AsSUTNINE
that John Harlan was correct that one secking to set aside
precedent has a heavy burden to bear, that burden is dis-
charged here. In addition, in considering how much weight
Monroe and its progeny or due, it iz useful to keep in mind
that no party briefed the munieipal liability issue in Monroe.
Nor. indeed. did anvone brief the issue 1n ity of Kenosha or
Moor. Indeed, petitioners in Moor did not even challenge
Monroe's holding. See Brief of Petitioner, Moor v. County
of Alameda, at 9. Therefore, with all humility, 1 suggest that
the areuments presented by amiei here and in Part 11, supra,
are wholly new and go substantially beyond anything so far
presented to the Court.

Moreover, 1 suggest that one can find ambiguity it the
congressional debates only by attributing to all Members of
Congress, as Bill does, the clearly erroneous beliefs of a few.
1f. however, one attributes to Congress an intent to apply the
then recently announced eonst tutional doetrine of Collector v.
Day, supra, which is the case cited most frequently in the
dehates. the debates become very clear. When a correct con-
ctitutional theory, under which the Sherman amendment was
uneonstitutional, is available and repeatedly referred to in the
debates, 1 ask what possible instification there ean be for
gesuming that Congress had some other, erronecus eonstitu-
tional limit in mind?

Fven if a majority does not agree with me that Monroe
chould be overruled outright, certainly the error of our ways
is sufficiently elear that Monroe should not be extended to
cover school boards.

The Reconstruction Congress ihat passed the Civil Rights
\et of 1871 did not, ot course, directly address the guestion

prima facie be cor =trued to include Thodies |'l-I tie” among the entilics thiat

ponuld be sued
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whether quasi-municipal bodies such as school boards were
anhieet to euit under the Aet. Indeed, sinee publie education
was in ite rudimentary stages at the time the Act was adopted,
compulsory school attendance heing  virtually unknown,
Brown v. Board of Education, 347 U, 8. 483, 400 (1054), it;
wonld have heen most surprising had it done so. Given that
the Dictionary Aet of 1871, enacted only months before the
nassage of the provision that beeame § 1983, pro ided that
tim all Acts hereafter passed . . . the word ‘perzon’ may extend
and he applied to bodies politie and corporate . . . U leas the
context shows that [the word was] intended to be used in a
more limited sense.” the only plausible basis for eoncluding
that the Congress that enacted § 1983 did not envision, and
would not have approved. erhonl boards being gued under

that ]-1,'--"'-: 1= 1| v TRASON We !'..|||-.-'| r:'|‘- BXT !;-':1 ]I!!""'lu-.‘

of the Dictionarvy Act unpersnasive in Monroe, namely the
T 1071 ||f the ,"'=|'|-'I 181 :“'-'l--!!|-' 1. "'.1',':rl reRnect ©D Coll-
eressional power there 1s simnly no reason to suppose that

the 1871 Congress would have thought itself at a greater
reahility in acting to impose ohligations on, and reach the
conduet of, quasi-munieipal bodies than it was In regulating

the municipalities themselves. Thus the demonstration n
111 |

Part 1T that the rejection of the Sherman amendment cannot

e internreted as evineing a firm econgressio al decision to
1 rpreted a 1 g o

Jare municipalities outside the amhbit of & 1983 applies with

Y
at least equal foree to the question whether school boards are
anhieet to auit under that aprtion.

Wor do onr eages compel us to exempd school hoards from
uit. Far from it. As we and anvone in this country who

ds the newspapers knows, the situation 18 }l"l'l'.‘--']_'n' the
contrarv. We have, after plenary consideration. decided the
of cazes brought under § 1983 in

lant was ¢ shool board ® In a

merite of well over a seor

"
o
i
(L

W ||;"!I the ‘,:"-|!|":;-;

8 Milliken v Bradley, - 1 = (19770 Daylor Board of FEduca
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number of these cases, § 1983, counled with 28 U, 8. C. § 1343,
was the only alleg d basis of _.:!I':_-l:!!l'|-_llt' . Maoreover, the
relief sought against the school hoards in these cases has not
1 een .l:""iTr"".l to "ll':':'.l:-ll'ilill'-'l"‘-' .'I'Hl injunetive ""f'll!"-- l|'| -Ir--'!r“I 'l'.l'l"C

eompanion case Coken v. Chesterfield County Rehool Board,

414 U. 8. 632 (1974), a case brought solely under § 1983, 414
7. 8. at 638, the netitioning  plaintiff sought an award of
backpay and attorney’s fees against the school board es well
e declaratory and miunetive relief.  In none of these cases
did we even infimate that school boards eould not be sued
heeanse they are not “nersons | W ithin the meaning of that
statute. Indeed, T believe that Lewis capsuled our under-
ls under § 1983 is

lineg ahout the enahility of school boar

srandl
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his dizseussion of the nature of school desegregation suits in

Milliken I, where he observed :
“Normally, the plaintiffs in this type of litigation are
students, parents and supporting organizations who desire
to desegregate a school system alleged to be the produet,
in whole or in part, of de jure segregative action by the
public sehool authorities. The principal defendant is
usually the local board of education or school board.
Oceasionallv the state board of edueation and state offi-
cialz are ju'uu'-r] as defendants.” Milliken v, BTFH”!'H'. dopr!
U. 8 —, — (1977 (46 U. 8. L. W. 4873, 4880
(June 27. 1977)) (PoweLL, J.. concurring) (emphasis
added).

Although we did not expressly address the jurisdictional
question of a sehool board’s amenability to =uit under § 1983
in our previous decisions, too mueh water has flowed under the
bridge to consider the issue anything but settled. As Chief
Justice Warren said in Brown Shoe Co. v. United States, 370
1. 8. 204 307 (1062):

“YWhile we are not bound by previous exercises of juris-
diction in eages in which our power to act was not ques-
tioned hv was passed sub silentio . . . neither should we
disregard the implications of an exereise of judieial author-
ity assumed to be proper for over [33] years.”

Over a century and a half earlier, Chief Justice Marshall ren-

dered a similar admonition. In holding that a corporation

was eapable of bringing =uits in federal eourt under the Judi-
eiary Aet of 1789 he reasoned:

“Seh has heen the universal understanding on the sub-

jeet.  Repeatedly has this eourt deeided causes between

a corporation and an individual without feeling a doubt

respecting its jurisdietion. Those decisions are not eited

as authority: for they were made without considering this

partieular point: but they have much weight, as they
show that this point neither oceurred to the bar or the
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bench : and that the common understanding of intelligent
men is [that jurisdiction exists].” Bank of the United
States v. Deveaus, 5 Cranch 61, 88 (18089},

Congressional action taken in the wake of our decisions, far
from showing any dissatisfaction with our notion that school
boards can be sued under § 1083, has presumed that school
boards are subject to suit under the statute and approved that
principle. In 1972, spurred by a finding “that the process of
eliminating or preventing minority group isolation and
improving the quality of education for all children often
involves the expenditure of additional funds to which loeal
educational agencies do not have access,” 20 U. 8. C.
£ 1601 (a) (1970 ed.. Supp. V). Congress passed the 1972
Emergency School Aet. Seetion 643 (a)(1)(A)() of that
Act. 20 T, 8. C. §1605 (a)(1)(A)(i) (1970 ed., Supp. V),
authorizes the Assistant Seeretary

“to make a grant to, or a contract with, a local educational
agency [t hich is implem: nting a plan wwhich hos been
undertaken pursuant to a final order issued by a court of
the [Tnited States . . . which requires the desegregation of
minority group segregated children or faculty in the
elementary and secondary schools of such agency, or
otherwise requires the elimination or reduction of minor-
itv group isolation in such schools.” (Emphasis added. )™

a0 A “lopal educational agency” i defined by 20 U. B. C. § 1619 (8) as

“a publi board of education or other publi guthority legally constituted
within & State for either administrative control or direction o publie
elementary or secondary schools in a eity, eounty, townsip, s hool, or
other politieal subdivision of a State, of a federally recognized Indian
reservation, or such romnbination of schoal districts, or nties a8 are
recoenized 10 a4 State as an admimstrative agenc ( ¥
or secondary schools, or eombination of local edueation | g L and
includes any other public mstitution or ageney having administrative con-
trol and direction of a |"."|"' elementary or gecondary s hool and wher
responsibility for the control and direction of the setivities in such schools

which are to be assisted under this chapter is vested in an ageney aubor-
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Congress thus elearlv recognized that school boards were often
parties to federal school desegregation suits. Since virtually
every federal school desegregation ease brought up until the
time the 1972 Emergency School Act was passed was brought,
at least in part, under § 1983, it simply cannot be said that the
federal desegregation suits Congress had in mind were not
brought under that provision. In § 718 of the Act, 20 7, B, C,
g 1617, Congress gave its explicit approval to the institution
of federal desegregation suits against school boards—presum-
ably under § 1983. That section provides:

“Upon the entry of a final order by a court of the
[Tnited States against a local education agency . . . for
failure to comply with any provision of this chapter or
for diserimination on the basis of race, color, or national
origin in violation of title VI of the Civil Rights Act of
1964, or the fourteenth amendment to the Constitution
of the United States as they pertain to elementary and
seeondary education, the eourt, in its diseretion, upon a
finding that the proreedings were necessary to bring about
ecomplianece, mav allow the |J1'|'-'-.':'.5I]i||£’ party, other than
the United States, a reasonable attorney’s fee as part of
the coste.” (Emphasis added.)

Two vears later. Congress found that “the implementation
of deserreoation plans that require extensive student trans-
portation has, in many eases, required local duecational agen-
cies to cxnand Tgic] large amounts of funds, thereby depleting
their financial resources . . .. 20 U. 8. C. §1702 (a)(3)
(1970 ed., Supp. V). (Emphasis added.) Congress did not
respond by declaring that school boards were not subject to

snit under & 1983 or anv other federal statute® “but simply

) it ity, ‘L Lim Imay
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[Negislated ] revised evidentiary standards and remedial priori-
ties to be employed by the courts in deciding such cases”
Brief for National Education Assn. and Lawyers’ Committee
for Civil Rights Under Law, at 15-16.

Congress' most recently legislated in light of the fact that
school boards have long been deemed "|'-r'-1'-|'|'-'- within the
meaning of § 1983 in enacting the Civil Rights Attorney’s
Fees Award Act of 1976, 42 U, 8. C. A. § 1988, That act

allows the award of attorney’s to the preva ling party, other
than the TTnited States, in a number of eivil rights actions,
ineluding “anv action or proceeding to enforee a provision of
sections 1081 1082 1083, 1985, and 1986 of this title [42
I.8.C.1...." The Senate Report on the Act observed:
“rNyefendants in these cases are often state or loeal
bodies or State or loeal officials. In such cases it is
intended that the attornevs' fees, like other items of costs,
will he collectad either direetly from the official, in his
official eapacity, from funds of his ageney or under his
control. or from the State or loeal government (whether

or not the agenev or government is named as a party).”

H--fII '.1"' F"“-"':'.1f- :|r|r| T.ru"-'-- HI-I-*.'FH- "-ll-f] 1'.:T|| :'.'I!I"cl'.'|| il

!:"'."":]'-"'Z' of cases | :""l‘iul". "".l!-"'!' & 1083 n 'l-‘-'!"-ll'.' a .‘-'"l'i"ll:_ | '3!.!I|'||

context. 20 T . BR 1703, 1706, 1708, 1710, 1718, Tl Aet assumes
] usually be the defend | .
4 MR C EITIO 1
{ P il r TOH o
l tit]e | ol [ fiaT w b T t}
(emern ] 1 I 1 | 1eat ore |
i q to tl y 1 ] T lit1om
il 1114] T | i 1 |
rofuil il 1
= 110 1 V11 = £ 1718 | the 1 1
[ 1 or ’ rogl r Ex the z
o af 16T | i | ! 11
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was the primary defendant.® Congress was thus well aware,
as it was in passing the 1972 Emergency School Aid Aet and
the Equal Edueational Opportunities Aet of 1974, that school
hoards and other local governmental bodies could be, and very
often were, sued under § 1983. In passing the Civil Rights
\ttorney’s Fees Award Act of 1976, Congress affirmatively
built upon this principle and displayed its willingness to hold
those bodies liable for monetary as well as deelaratory and
injunetive relief.

Just as Congress' passage of legislation premised on the
assumption that school boards are properly the subject of
civil rights suits, the vast majority of which are brought under
& 1983, bespeaks its acceptance of that notion, so too does its
persistent refusal to enact legislation limiting the jurisdietion
of the federal eourts over school boards. During the heyday
of the furor over busing, both the House and the Senate
refused to adopt bills that would have removed from the fed-
eral courts jurisdiction

“to make any decision, enter anv judgment. or 1ssue any
order requiring anv school board to make any change in
the racial composition of the student body at any publie
echool or in any elass at anv publie school to which =tu-
dents are assigned in conformity with a freedom of choice
svstem, or requiring anv school board to transport any
students from publie school to another publie sehool or

a2 The Senate Report cited Bradiey v. School Board of the City of

Richmond, 416 17, 8, 6968 (10974), for the pr ML 10T that nnder the Ast

counsel’s fees eould be awarded __.-.-..-_?- nbe el =5, Hep Mo, 941011, at 5
Th R arwrt lan ecited] with Appros | weveral lower Mirt 1= in which
ittorney's fees were swarded assinst school boards in actions hrought

under § 1983, [hid. The House Report, in addition to approvingly eiting
Bradlew, H. R. Ren. No. 94-1558, at 4 nn. 6, 8, and Northeross v. Memphis
Board of Education, 412 17, 8, 427 (1973). ud.. at G, 9, pheerved : “Section
1983 15 utilized to challenge official discrimination, such a8 racial segrems-
tion impoeed by law., Brown v. Board of Educafion, 347 1 2453

(1954)." [Id., at 4
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from one place to another place or from one school dis-
trict to another school district or denying to any student
the right or privilege of attending any publie school or
class at any public school chosen by the parent of such
student in eonformity with a freedom of choies system. or
requiring any sehool board to elose any school and trans-
fer the students from the closed school to anv other
school for the purpose of alterine the rarcial composition
of the student body at anv publie school, or precluding
any school board from earrving into effect anv provision
of any contract between it and anv member of the farulty
of any public school it operates specifving the publie
school where the member of the faculty is to perform his
or her duties under the contraet.” < 170 034 Cong. st
Sesz, § 1207 (1973): H. R. 159, 92d Cong. 1st Spsa

£ 1207 (1971) (emphasis added).

Other bills designed either completely to remove the federal
courts from the school desegresation controversy, & 287, 03
Cong., 1st Sess. (1973). or to limit the ability of federal eourts

to subject =ehool boards to remedial orders in deserreration

eases, 3. 610, 934 Cong., 18t Sess, (1972): 8. 170 03 Cong,,
Ist Ses=s. 82, (1973%: H. R. 13534, 9] Cone.. %] Sess.

§ 2022 (1972), have similarlv failed.

In sum, support for the proposition that school boards are
not “persong” subject to suit under § 1983 cannot be found in
the eongressional underst: nding at the time £ 1983 was nassed

or _-.'"|_|-;|-(|-'f" t eonstroetion of 11 ar proy :-;nl:_ or the OnNeres-

gional response to our deecizions. To the eontrarvy each of
TI-"'-C-'I'r:l‘-il!!l'.!"’l = compels precisely the opposits conelusion
The only 0Es ble justifieation for hol ling that school boards

cannot be sued under £ 1983 i= a desire for =ome modicum of
consisteney with Monroe's | oledir E h: reing & 1983 suits directly

against municipalities. Yet such an outecome stretches stare

fecisis bevond its breaking point by extending a elearly
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erroneons decision at the priee, as John said at Conference, of
making ourselves “look like fools."”

IV

The following practical consequences flow from the preced-
ing examination and analveis of § 1983, Quasi-munieipal
bodies such as school hoards at the very least, and. ideally,
municipalities themselves as well, may be sued directly under
£ 1983 for both monetarv and injunctive relief when the
municipality or quasi-munieipal body bears a significant
degree of responsibility for a constitutional deprivation. The
most clear-eut eases are those in which the unconstitutional
action is taken pursuant to a munieipal ordinance or regula-
tion. Because unwritten practices and predilections may, by
foree of time and consistent application, erystalize into official
poliey. these too may provide a basis for direet suit against
municipal and quasi-municipal bodies. See Adickes v. 8. H.
Kress e Co., 308 1. S, 144, 167-169 (1970)

The cornerstone of this approach is that a muniecipal or
cpuASI-TIIY icipal bodv mav be directly sued under & 1983 for
anvy relief necessarv to redress a constitutional deprivation
when it bears some blame or fault for the constitutional

infringement. ® Converselv, where the hody bears no signifi-

2 Tn Rizzo v
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cant responsibility for the harm suffered by a § 1983 plaintiff,
it should not be viearion wler the doctrine
of respondeat superior: for sueh liability without fault is

1glv liable to suit 1

precisely analogous to the liability imposed by the Sherman
amendment, which the 1871 Congress refused to impose. This
Court recognized as mueh in Moor, where we observed that
"f'|~!|:._"'|"'-h- -[l'l.r not EI-T'I-I:I s a maltter le i"rl.".' ."r_l" II-r-."_ T

arious liabilitv on municipalities for viclations of

IMPOSe Vi

federal eivil rights by their emplovees” 411 1. S at 710
n. 27 (emphasis in original) ™

¢ Swmnn and Brown were not admipistratore and srhonl ha

who had in their employ small number of iIndividual

ir constintonal nehits 1o

their « tudents of \
zrhi 2 Avrrviz st nd =zchonl B el nbers whao
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Thus, municipal and quasi-munieipal entities, like govern-
mental officials, must bear responsibility for their unconstitu-
tional acts. Where injunctive relief is sought, the effeet of
this doetrine on extant law will be negligible. Virtually all
decizions sinece Moor have read that case, in effect, simply as
announcing a rule of pleading that prohibits the issuance of
injunetive relief directly against a munieipality, and have
permitted any injunctive relief necessary to remedy & con-
stitutional violation to issue against the governmental official
responsible for formulating or implementing the unconstitu-
tional act or policy. Where monetary damages are sought
against a munieipal body under § 1983 to redress a constitu-
tional violation, however, the matter is a bit more
complicated.

I'nder casee such as Wood v. Strickland, 420 U. 5, 308
{10757, and Scheuer v. Rhodes, 416 7. 8 232 (1974), many
sovernmental officials are entitled to a qualified good-faith
immunity, which is, in effect, a defense. At first blush, there
Lunﬂd!vuuﬂTTuFH*FIFP1THMHITn|HﬂdFHWHﬁhuﬂrHH1WHnﬂ—
municipal bodies. as such. to a higher standard for safeguard-
ing constitutional rights than the standard the officials who
comprize those bodies and formulate their policies are held to.
This initial impression is buttressed by the faet that the
commeon law zenerally afforded munieipal bodies immunity in
the performance of their “governmental” funetions coupled
with the anproach we have consistently taken in determining
whether end to what extent a given defendant is entitled to
immunity in a & 1983 action—namelv “a considered inquiry
nta the immunity historieally aceorded the relevant official
at common law H'4 fl-i“HﬂWﬁLiLr“WI!i‘:'fﬁidlrf.fﬁﬂiJ-

resnemdent seperior has not 1 vl £ 108 i 1t m
hee moted that the onpo rivmity to ng v it o mant it Tue < wig for
to § 1083 linbility."” v. State of [llinmes 557 F. 2d 506, 604

(CAT 1977)

Spe 18 E, MeCuilin WMunieipal Corporations _‘.‘E'.':. 4 (3
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man. 424 1. 2. 409 421 (1976). However, for two reasons I
believe that it iz both unwise and unwarranted, at this point,
to announce a flat rule that municipal and nuagi-munieipal
bodies are entitled to precisely the same type of immunity
afforded governmental officials under Wood and Scheuer.
First. the common law of municipal immunity “[flor well
over a eentury . . . has been subjeected to vigorous eriticigm.”
W. Prosser. Handbook of the Law of Torts 984 (4th ed. 1971).
As a consequence, there has been “a minor avalanche of deei-
sions repudiating municipal immunity” that portends “a
radical change in the law. [Id., at 985. Second. the policy
considerations that underlie the doetrine of municipal im-
munity differ significantly from the econcerns we identified
as the source of the qualified good-faith immunity recognized
in Scheuer. Neither of those coneerns— 1Y the injustice,
particularly in the ahzence of bad faith, of subjecting to la-
hilitv an officer who is required, by the legal obligations of his
position, to exereise diseretion: for] (2) the danger that the
threat of such liability wounld deter his willingness to execute
his office with the decisiveness and the judgment required by
the public good” “—seems particularly poignant where the
£ 1982 defendant is a municipal or auasi-municipal bhody.
With respeet to the first concern, it eould be argued that. far
from being unjust, it is quite fair to saddle a governmental
entity that has harmed an individual with the responsibility for
rectifving that harm: for this spreads the cost of the uncon-
stitutional action among the members of the polit) those
who rean the benefits of the municipal body’s actions ar il who
are ultimately responsible for them.™ With respect to the
gecond concern, “the risk that imposing liability ungualified

by an immunity or good-faith defense upon municinalities

ot Qeheuer v, Rhbodes, 416 U, 8, 232, 240 (1974)
87 @pp Wote Damage Remedies Agninst Municipalities for Constitutional
Violations. 80 Harv, L. Tev, 922, O56-455 (1078 - Nate, Viearions Liahility

Under SBection 1083, 6 Tnd. L. Rev. 500, 515 {1073
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would deter their officials from conscientiously executing their
publie duties seems much more attenuated than the risk
attendant to imposing such liability upon the officials them-
selves.” Note, Damage Remedies Against Municipalities for
Constitutional Violations, 89 Harv. L. Rev. 922, ¢ 57 (1976)
fa iournal whose wisdom Bill apparently recognizes). Indeed,
‘+ might even be that the imposition of liability directly on
rovernmental bodies could have a heneficial effect on per-
formance by providing responsible officials with an incentive
to eorrect ahuses,

Civen these considerations, the most judicious course 1s
clearly to permit the lower courts to grapple w ith the guestion
of the nature of the immunity municipal and quasi-n unicipal
hodies are entitled to when sued for monetary relief under
g2 1983, Cf. Buensv. @i [Tnlknown Federal Narcotics Agents,
403 17, S. 380, 397-308 (1971). Onlv after the issue has
received sufficient ventilation and percolation in the lower

rourts will it be meet for our consideration.

APPENDIX

As proposed, the Sherman an endment was as follow

“That if any house, tenement, cabin, shoj building,

barn, or granary shall unlawfully or feloniously demol-

rched. pulled down, burned; or destroyed, wholly or in
nart, by any persons riotously and tumultuously assem-
lawf and with

bled torether: or if any person shall

) : L: : 1nd  op
and wviolence b -.'-.;-||~|-|--!, spoureed, wounded, OF

led by any persons riotously and tumultuously asscm-

together: and if such offense was committed to
deprive any person ol any right eonferred upon him by
the Constitution and laws of the United States, or to
deter him or punish him for exercising such right, or by
reason of his race, color, or previous col dition of servitude,
in every such case the inhabitants of the county, city, or

parish in which any of the said offenses shall be com-
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mitted shall be liable to pay full compensation to the
person or persons damnified by such offense if living, or to
his widow or legal representative if dead: and such com-
11*.'--:-4:',Tfl1:| may be recovered by guch person or his repre-
sentative by a suit in any court of the United States of
competent jurisdietion in the district 1n whirh the offense
was committed. to be in the name of the person injured,

or his legal representative, and against said ecounty. et

or parich. And execution may be issued on a judgment
1'1'1-|!|-1'|‘r:| n auch auit and mav be levied upon any prop-
ertv. real or personal, of any person in said county eity,
or narish. and the said county, eity, or parish may recover
the full amount of such judgment, costs and interest,
from any person or persons engaged as principle or
arcessory in such riot in an action in any court of ecom-

petent jurisdiction.” Globe, at 663,

The ecomplete text of the eonference substitute for the
Sherman amendment is:

“That if any house, tenement, eabin, shop, building
barn. or granary shall be unlawfully or feloniously demol-
ished, pulled down, burned, or destroyed, wholly or in
part, by any persons riotously and tumultuously assem-
bled together: or if any person shall unlawfully and with
force and violence (
killed by any persons riotously and tumultuously assems-

1
hled together, with intent to deprive any person of any

be whipped, seo reeed  wonnded, or

richt conferred upon him by the Constitution and Jaws of

the United States, or to deter him or pur ish him for

YO ne = :-"II ght, or hv peasor of '!:._ race. © 1« r. or
|:-"._-".||5- r-.-!g-l:".-:-. of _-|1_':'|'.'1|- i every =I|I"|| Case the
county, eity, or rish in which any of the said offenses

a1l be committed shall be liable to pay full compensa-

tion to the person or persons damnified by such offense, if

g e s 1
livine or to his widow or legal representative if dead ; and

guch compw neation may be recovered in an action on
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ease by such person or his representative in any court of
the TUnited States of competent jurisdietion in the distriet
in which the offense was committed, such aetion to be in
the name of the person injured, or his legal representative,
and against said eounty, eity, or parigh; and in which
action anv of the parties committing such actz may be
ioined as defendants. And any payment of any judg-
ment, or part thereof unsatisfied, recovered by the plain-
tiff in such action, may, if not satisfied by the individual
defendant therein within two months next after the
recovery of such judgment upon execution duly issued
against such individual defendant in such judgment, and
returned unsatisfied, in whole or in part, be enforced
against such county, city, or parish, by exeeution, attach-
ment. mandamus, garnishment, or any other proceeding
in aid of exeeution or applieable to the enforeement of
judgments against municipal corporations; and such judg-
ment shall be a lien as well upon all moneys in the
treasury of such county, eity, or parish, as upon the other
property thereof. And the court in any such action may
on motion cause additional parties to be made therein
prior to issue inined . to the end that justice may be done,
And the said eounty. city, or parish may recover the
full amount of such judgment, by it paid, with costs and
interest, from any person or persons engaged as |1|';I:I'i|-.'||
or accessory in such riot, in an action in any court of
competent jurisdietion.  And such county, city, or parish,

go paving, shall also he subrogated to all the plaintiff's

richts under gueh judgment.”  Globe, at 755,
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