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While petitioners in my view tender only two bases for

reversal of the judgment of the Court of Appeals for the
Qecond Cireuit in this case. the Conference discussion ranged
a little more extensively than the limits of the guestions on
which we granted certiorari. This memorandum will there-
fore address what seem to e o be three seemingly separate,
but nonetheless related, grounds for reversal: { 1) Overrule the
conclugion reached in Monroe v. Pape, 265 1. 8. 167, 187
(1961), that “Congress did not undertake a bring municipal
corporations within the ambit of & 1979 [§1983]"; (2) Allow
that conclusion in Monroe to stand as a matter of form, but
permit federal courts who have individual municipal officials
before them as defendants to require those officials to use their
statutory authority to draw checks upon the bank aceount of
the municipal corporation in order to satisfy a judgment for
damages: (3) conclude that the “school board” in this case
is not the sort of “municipal corporation” exempted from
liahility under Monroe v. Pape, and therefore is a “person”

1 Sinee only the Chief and Harry joined me in my vote to affirm at
conferenee, T have not felt warranted in structuring this memorandum as
a potential Court opimon in all but name. Should I persuade Potter and
Lewis of the corroctness of my View, [ will obviously rearrange the form

if not the substanee of this memorandum
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within the meaning of § 1983 and suable as a defendant under
28 17, 8. C. §1343. Contentions two and three, though nomi-
nally separate, both depend to a greater or lesser extent on the
conclusion that the Court’s reading of the legislative history
in eonnection with the adoption of the Civil Rights Aet of
1871 was so plainly erroneous as to warrant abandonment of
the prineiple of stare decisis in connection with it and with
subsequent cases which have reaffirmed it. This memo there-
fore addresses that question first.

1

Are municipal corporations persons under § 19837 Bill
Douglas’ opinion for the Court in Monroe sets forth relevant
portions of the debates at pp, 187-192 of 365 U. 8. It seems to
me worth noting that although an elaborate canvass of the
history surrounding the adoption of the Act of 1871 for the
purpose of determining the meaning of the phrase “under
color of law” produced a Court opinion written by Bill
Douglas, a concurring opinion written by John Harlan in
which Potter concurred, and a dissenting opinion by Felix
Frankfurter, the Court was unanimous in the conclusion that
the word “person” in the Aet did not include a munieipal
corporation.

John Harlan's opinion, which Potter joined. commented,
“Were this case here as one of first impression, I would find
the ‘under color of any statute’ issue very close indeed.” 365
U. 8. at 192. He went on to say that because of previous
interpretations of the phrase in Classic v, United States, 313
U. & 209 (1941), and Serews v. United States, 325 U, 5. 91
(1945). the policy of stare decisis should govern, even though
the previous interpretations had involved different though
substantially identical phraseology, unless it were to “appear
beyond doubt from the legislative history of the 1871 statute
that C'lassic and Screws misapprehended the meaning of the
controlling provision.” 365 U. 8. at 192. A similar burden
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of persuasion must rest upon those who submit that Monroe
incorrectly resolved the question of municipal liability.

The best statement of the argument against the Monroe
Court’s eonstruction of § 1983 with respect to the meaning of
“person” appears in the Appendix to the brief of the National
Edueation Association in this case, pp, la-3la. Unquestion-
ably the brief makes out a very plausible case for the proposi-
tion that the rejection of the so-called “Sherman Amendment,”
which was in fact proposed as a new section to the bill which
would become the Civil Rights Act of 1871, did not require
the limitation which the Monree Court placed upon the word
“person” in the first section of the Act. The first section was
never amended in either House,

While I have said I think the case made out by the brief is
plausible, it is quite understandably a very good piece of
advocacy rather than an objective discussion of what Congress
intended in 1871. The brief repeats arguments raised in law
review criticism of the Monroe Court’s treatment of the mean-
ing of the word “person” as defined in § 1983. Law review
comment at the time Monroe was decided paid little attention
to this point. The Supreme Court, 1960 Term, 75 Harv. L.
Rev. 40, 213 (1961), simply mentions the holding as to
municipal liability in passing; a more extensive treatment of
the issue is contained in 49 Calif. L. Rev. 145, 153-154 (1061),
but the result reached by the Court is not eriticized there,
either. Four years later, in an otherwise exhaustive discussion
of the possible import of Manroe, Professor Shapo merely
mentions the municipal exclugion without offering any discus-
sion or eriticism of it. Shapo, Constitutional Tort, Monroe v.
Pape and the Frontiers Beyond, 60 Nw. U. L. Rev. 277,
295-296 (1965).

I do not find any law review eriticism of the Monroe Court’s
treatment of municipal liability until eight vears after the
decizion, in a comment in 57 Calif. L, Rev. 1142, 1164-1172
(1969). Two years later, a note in 55 Minn, L. Rey. 1201,




75-1914—MEMO
¢ MONELL v. NEW YORK CITY DEPT, OF SOCIAL SERVICES

1205-1207 (1971), was likewise eritical of the Court's use of
legiglative history with respect to this question. A third arti-
cle that same year, Suing Publie Entities under the Federal
Civil Rights Aet: Monroe v. Pape Reconsidered, 43 U. Colo.
L. Rev. 105, 118-120 (1971). echoed the objections made in
the other two articles. The most extensive attack on the
Court's reasoning is found in Kates & Kouba, Liahility of
Publie Entities under § 1983 of the Civil Rights Aect, 45 8.
Calif. L. Rev. 131 (1972).

The year after this last article appeared, we decided City of
Kenosha v, Bruno, 412 U. 8, 507 (1973), and Moor v. County
of Alameda, 411 U. 8. 693 (1973). Bruno held that Congress
could not have intended to allow a municipal corporation to
be a “person” within the meaning of § 1983 where the relief
sought was equitable, and still have intended to exclude it
from the definition of “person” when monetary damages were
sought. Moor held that a county as well as a city was a
“munieipal corporation” for purposes of § 1983, and therefore
not suable as a defendant under § 1343.

While Bruno made no effort to do more than rely upon the
holding of Monroe for its interpretation of the word “person,”
Moor went back into the question and, it seems to me,
reaffirmed the reasoning of Monroe on the issue:

“Tn effect, petitioners are arguing that their particular
actions may be properly brought against this County on
the basis of § 1983. But whatever the factual premises of
Monroe, we find the construction which petitioners seek
to impose upon § 1983 concerning the status of muniei-
palities as ‘persong’ to be simply untenable.

“In Monroe, the Court, in examining the legislative
evolution of the Ku Klux Klan Aet of April 20, 1871,
which is the source of § 1983, pointed out that Senator
Sherman introduced an amendment which would have
added to the Act a new section providing expressly for
‘municipal liability in civil actions based on the depriva
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tion of civil rights. Although the amendment was passed
by the Senate. it was rejected by the House, as was
another version ineluded in the first Conferenee Commit-
tee report. The proposal for munieipal liability encount-
ered strongly held views in the House on the part of both
its supporters and opponents, but the root of the pro-
posal’s difficulties stemmed from serious legislative con-
cern as to Congress’ constitutional power to impose
liability on political subdivisions of the States.

“As in Monroe, we have no occasion here to ‘reach the
constitutional question whether Congress has the power
to make municipalities liable for acts of its officers that
violate the eivil rights of individuals” 365 U. 8., at 191,
For in interpreting the statute it is not our task to consider
whether Congress was mistaken in 1871 in its view of the
limits of its power over municipalities; rather, we must
construe the statute in light of the impressions under
which Congress did in fact act, see Ries v. Lynskey, 452
F. 2d, at 175. 1In this respect. it cannot be doubted that
the House arrived at the firm conclusion that Congress
lacked the constitutional power to impose liability upon
municipalities, and thus, according to Representative
Poland, the Senate Conferees were informed by the House
Conferees that the ‘section imposing liability upon towns
and counties must go out or we should fail to agree.” To
save the Act, the proposal for municipal liability was
given up. It may be that even in 1871 municipalities
which were subject to suit under state law did not pose
in the minds of the legislators the constitutional problems
that caused the defeat of the proposal. Yet nevertheless
the proposal was rejected in toto, and from this action we
cannot infer any congressional intent other than to ex-
clude all municipalities—regardless of whether or not
their immunity has been lifted by state law—from the
civil liability ereated in the Act of April 20, 1871, and
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§1983. Thus, £ 1983 is unavailable to these petitioners
insofar as they seek to sue the County. And § 1988, in
light of the express limitation contained within it, cannot
be used to accomplish what Congress clearly refused to
do in enacting § 1983, 411 U, 8., at 707-710 (1972).
(Footnotes omitted.)

It is especially noteworthy that eight Members of this Court
subseribed to the holdings in Moeor and Brunoe in the face of
dissents by Bill Douglas which essentially agreed with these
petitioners  that Monroe should be limited to its peculiar
circumstances, Sinee the issue now presented “has been con-
sidered maturely and recently” in these two cases, the Court
gshould “not feel free to disregard these precedents.”  Runyon
v. McCrary, 427 U, 8. 160, 186 (1976) (Powewn, J.,
coneurring).

Bill Brennan’s memorandum makes a very comprehensive
and by no means unpersuasgive argument that. for several dif-
ferent but related reasons, Congress intended the word “per-
son” as used in § 1983 to include a municipal corporation.
He draws the conclusion, as do the law review pieces referred
to supra, at 3-4, that the reason for congressional rejection of
the Sherman Amendment was not an unwillingness to impose
liability on munieipal eorporations for their own violations of
ponstitutional guarantees, but only an unwillingness to
impose liability upon such corporations when they failed to
protect private individuals within their boundaries from
actions which they should have prevented in the exercise of
their police power. Undoubtedly many of the quotations
that he eites do support this line of reasoning.  But 1t seems
to me that in view of the holding in Monroe, and statements
such as those contained in John Harlan's concurrence in that
case and in Lewis' concurrence in Runyon v. McCrary, the
burden upon those who wish to overrule a decision of this
Court involving only a matter of statutory construction is
not merely the civil burden of a preponderance of the evis
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dence. but more nearly the burden in a eriminal case: to show,
as John Harlan said that it appeared “beyond doubt from the
legislative history of the 1871 statute that [ Monroe] misap-
prehended the meaning of the controlling provision.” ' 365
U. S. at 192. This I do not think he has done,

The legislative debates are there in the Congressional Globe
for anyone to read; they went on over a period of three weeks,
and. in mining terminology, one must pan a good deal of sand
in order to get any gold from them. It seems to me that
there are portions of the debates. not cited by the NEA brief
or Bill Brennan’s memo, which tend to undereut their view
of the limited import of the rejeetion of the Sherman Amend-
ment. Congressman Bingham, for example, said;

“Fverybody knows an honest jury in such a case, when
the rioters are impleaded with the county and an innocent
person is slain in the street. will find, and no man can
find fault with them, damages perhaps to the extent of
250,000 or £100,000, The ecounties to be held liable with
the rioters. and all money in its treasury and all its
property charged with the payment thereof. Such a pro-
ceeding would deprive the county of the means of admin-
istering justice.” Congressional Globe, 42d Cong., 1st
Sess., Pt. 2, p. 798,

In a similar vein are these remarks of Representative
Farnsworth:

“Quppose a judgment obtained under this section, and
no property ean be found to levy upon except the court-
house. ean we levy on the court-house and sell it? So
this section provides, and that too in an action of tort, in
an action ex delicto, where the county has never entered
into any contract, where the State has never authorized

the county to assume any liability of the sort or imposed
any liability upon it. It is i my gpinion simply absurd.”
Id,, at 799,
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Finally, see the comments of Representative Kerr:

“How are they to perform their necessary and customary
functions if vou may send a Federal officer to put his
arms into the treasury of the county, or parish, or eity in
this way and withdraw therefrom all the revenues, or if
you can authorize the sale of a county court-house, or
county jail, or the county schools, or any other of the
property of the people? 1 ask you, if that can be done,
where is the security that has hitherto been supposed to
exist in this country for self-government in the States of
the Union?" Id., at 789.

These statements can leave no doubt that these Members
of Congress were troubled by something deeper than doubts
about their authority to preseribe a federal form of execution
in place of the ordinarily applicable state procedures. They
wished to preserve the financial capacity of munieipalities to
carry out basie governmental functions and, as Bill Brennan
points out, at 20, to insure the security of businessmen who
traded with them. These purposes would be seriously
impaired by & tort judgment against the municipality regard-
less of the form of execution which followed such a judgment.

The tort remedy created by the Act we mld have seriously
compromised these concerns in a way which the contract cases,
familiar to Congress and cited by Bill Brennan. at 18, and n.
99 did not. The availability of a federal forum for the
enforcement of contraects, strietly according to the terms die-
tated by the State, see. e. g., Von Hoffman v. ity of Quincy,
4 Wall. 535, 554-555 (1866, insured the eontinued availability
of munieipal eredit by providing ereditors with a sure means
of enforeement. Conversely, the ordinary business affairs of
a munieipality would be seriously impaired by the threat of
massive and unpredictable tort judgments under this Aet.

This eoncern with the solveney of municipalities, and not
only doubts about federal power to impose affirmative obliga-
tions upon them, underlay the complete rejection of munieipal
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tort liability. Even if Bill Brennan is correet that Congress
never doubted its power to impose liability on munieipalities
for their own violations of civil rights® the debates suggest
that it chose not to impose such liability out of solicitude for
municipal financial stability. The eontinuing validity of that
concern is confirmed by the notoriously insecure position of
the ereditors of these respondents,

Furthermore, it is readily apparent that at least some Mem-
bers of Congress concluded, though incorreetly, “that Congress
lacked the constitutional power to impose liability on muniei-
palities.” Moor, supra, at 700, Representative Shellabarger
felt it necessary to rebut the contention “that it is incompetent
to authorize a judgment for a tort to be rendered under Fed-
eral law against any municipal corporation.” Globe, supra,
at 752. After the Sherman Amendment had been rejected
by the House, Senator Sherman himself took the floor to
explain its defeat: “Sir, we are told. by some mystic process,
by some mode of reasoning. which T eannot comprehend,
which seems to me so absurd that T eannot even fashion its
face. that the Constitution of the United States does not
allow a county to be sued in the courts of the United States.”
Id.. at 820. Tf that was the belief upon which Congress acted,
as we have previously concluded, we are bound thereby, for
“we must construe the statute in light of the impression under
which Congress did in fact act.”  Moor, supra, at 700

2 The adoption of his suggestod |||-‘r|.r|-'.|1iu|| of § 149s4 woutld nsert
into every ease the gquestion of whether the act of an official was author-
ized =0 as 1o be attributable to the corporation itself.  As Bill notes, at 46
those ecazes involving duly enacted ordinanees will be “[t]he most clear-
cut.” but as all the members of our litigious profession know, 1t 1= not just
“r1]he most clear-eut™ of eases that will biee brought, The inevitable resulf
of the litigation of marginal cases will be to plague the federal mourt=s with
the nice distinetions whieh presently abound n the respondeal superior
law of every State in the Union, 11 the good-inith defense were not ex-
tended 1o municipalities, the lure of the relatively deep public pocket

would make such =uits all the more attractivi
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The basis of this impression emerges from a brief examina-
tion of the constitutional and judicial world in whieh the
Congress of 1871 lived and acted. It should be recalled that
the Dictionary Aet did not inelude “bodies politie and cor-
porate” within the definition of the word “person” where “the
context show[ed] that such words were intended to be used
in & more limited sense[].” Aect of Feb, 25, 1871, ch. 71, § 2,
16 Stat. 431. Before 1871, municipal corporations had been
sued in the federal courts in only a single “context.” Citi-
zens of different States were permitted to enforce a municipal
corporation’s contractual obligations under state law through
the ordinary diversity jurisdiction of the federal courts®
Representative Kerr deseribed this context in some detail :

“[T'|he Federal courts in the exercise of this grant of judi-
cial powers may, where they have the jurisdiction under
the Constitution, eompel these municipalities to execute
their contracts, and that is all. To execute their con-
tracts: but let it be remembered that no decree of a Fed-
eral court has gone to the extent of saying that any one
of these divisions should execute its own contracts except
in precise compliance with the law of the State. in precise
accordanee with its own contract and the law upon which
it was based, and not in pursuanece of any law dictated to
it by Congress.” (Globe, supra, at 789,

In these years—before the establishment of federal question
jurisdietion of the federal courts in 1875—it is hardly surpris-
ing that some Members of Congress ghould have doubted their
authority to hale state instrumentalities into the federal

3 Apd it =eems= too well known to be worth elaborating m any detail that
the reason for conferring diversity jurisdiction upon the federal rourts
was not a concern that municipal corporations would violate the constitu-
tional rights of private individuals, but that state judges puel state juries

would not deal evenhandedly with ecitizens of another State sung of
defending upon a claim based upon state law, The contract tases ansing
under this jurisdiction are considered further, infra, at 16 n. L3
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courts.,  Indeed, although Senator Thurman, as Bill Brennan
noteg, at 33. expressed his belief that the terms of ¥ 1 “are
as comprehensive as can be used.” (rlobe, supra, App.. at 217,
an examination of his lengthy remarks demonstrates that it
never oceurred to him that §1 did impose or could have
imposed any liability upon munieipal corporations.  In an
extended parade of horribles, the Senator suggested that state
legislators, Members of Congress, and state judges might be
held liable under the aet. Ibid. 1f at that point in the
debate, he had any inkling that §1 was designed to Impose
tort liability upon eities and counties, he would surely have
raisedd on outraged objection. When the speetre of muniei-
pal liability was unmistakably raised for the first time by the
Sherman Amendment, Thurman, Kerr, and their allies struck
it down,

T think as good a summary of the balance that would lead
me to reaffirm the eonstruetion adopted in Monroe and fol-
lowed in Bruno and Moor is eontained in The Supreme Court,
1972 Term. 87 Harv. L. Rev, 1, 257 (1973) (a publication not
known for its lack of sympathy for civil rights plaintiffs):

“Critics of the Monroe decision stress that rejection of
the broad liability proposed by the Sherman Amend-
meint 1= not at H.” meonsistent uit|| ]]u]r]ing t!LllIIil'i]]Hli-
ties liable for the acts of their own officers.  On the other
hand. the debates on the amendment do reveal that some
members of Congress opposed the amendment on groun =
which would apply to any municipal liability. More-
over. while the debates do not center on the meaning of
the word ‘person,” they do provide evidenee that Congress
did not intend that the word encompass municipalities:
if that had been the understanding, the debates gurely
would include some reference to the munieipal liability
heing created by the statute even without the addition of

the Sherman Amendment. Thus, although Monree can
be eriticized for relying so heavily on ambiguous legisla~
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tive history and ignoring poliey eonsiderations, itg result
does not seem so plainly wrong that the Bruno Court
could have overruled Mowroe's interpretation of seetion
1983 without a sharp departure from traditional notions
of stare deeigi=s in statutory eonstruction.”  ( Footnotes
omitted., )

11

_"'ﬂH fyllinrl.l'r.!r LI ur!u rR (s r.lH’lfl.!'l.HrIHinr.'{ Fu r‘l-rlrrl rr'r'n’Jr tey l'.J'f*J‘i';xi_’
their official authority to drawe funds for payment of damages’
Petitioners argue that. even if the board itself is not subject
to =uit. a board member may be reguired “to exercise the
powers of his office” to expend publie funds for the payment
of damages. Petitioners Brief, at 32, The problem with
this theory is that school board members may not ordinarily
have the authority to order the expenditure of funds.  As we
were advised at oral argument, these respondents can only
submit a voucher to the Comptroller of the eity, who may
refuse to pay it if he sees fit.  In my view, the Comptroller
could not be required to satisfy the judgment of the Court,
sinee he eould not be made an individual defendant, having
done nothing to violate the constitutional rights of these
|:fl1iliu||l'|‘:-‘

That conclusion is consistent with the ordinary rule that
g corporation may not he subjected to liahility in damages
merely by a suit against its officers or shareholders. Az this
Court held in Swan Land & Cattle Co. v, Frank, 148 U, 5.
GOER, GLO 1893 ) :

“Now. it is too elear to admit of discussion that the vari-
ous eorporations charged  with the fraud which  has
resulted in damage to the complainant are necessary anil
mddispensable parties to any suit to pstablish the alleged
fraud and to determine the damages ariging from them,
Unless made parties to £l ;ll'ut'l-w[!rll_' in which these

mptters are (o be passed upon and ailjudicated, nerther
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they nor their other stockholders would be econcluded by

the decree.”
This same rule has been applied in determining indispensable
parties under Fed. Rule Civ. Proc. 19, “Unless the corpora-
tion is defunet, the debtor corporation is an indispensable
party to an aection by a creditor to establish his elaim. . . )"
3A Moores Federal Practice § 19.13 (1), at 2377. Thus, in
order to require payment from the funds of a municipal
corporation, whether that corporation be a city or a school
distriet, the corporation as well as its officers must be made
parties to the suit.

More importantly, to adopt the fietion advanced by peti-
tioners would totally frustrate the intent of Congress as
perceived in our earlier opinions.  Rightly or wrongly, Con-
gress believed it lacked the power to impose tort liability on
municipalities, The relief sought by petitioners would negate
the cougressional intent to protect municipal treasuries when-
ever named defendants have authority to draw funds.  Where,
as here, the defendants lack such authority, the court's decree
could provide no relief. To remain consistent with the
prineiples of Monroe, the fiction must be rejected.

ITT

Are school boards municipal corporations under the holding
in Monroe? Last yvear, in the opinion for a unanimous Court
which T wrote in Mt. Healthy City Board of Education v,
Doyle, 420 1, 8. 274 (1977), we treated the question of exclu-
sion of municipal corporations from the definition of “person”™
in §1083 as settled. See id., at 277-278. Since what was

involved there was a “school board,” to use the term collo-
quially, we statedd that the proper mode of analysis was to
determine “whether petitioner Board in this case is sufficiently
like the municipal corporations in [ Monroe and Bruno] so
that it. too, is excluded from § 1983 liability.” fd., at 278,
Although that question did not need to be answered in Mt.
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Healthy, T believe that it states the proper approach to the
gquestion before us. As will he seen, nothing in our prior
deeigions or in recent congressional pronouncements suggests
that this approach was incorrect.
A

Before turning to the merits of this question, T think it
appropriate to point out a confusion of terminology which
makes it difficult to generalize about entities colloquially
referred to as “school boards” Tt is impossible to decide
whether a “school board” is a municipal eorporation unless
one knows the law of the State where it exists. “School
board” may be simply a shorthand term for the aggregate of
the members of the board who manage the affiairs of a muni-
eipal corporation eharged with the administration of schools.
In Pasadena City Board of Education v. Spangler, 427 U, &,
424 (1976), the “Pasadena City Board of Edueation.” which
was a named party to the case, operated the Pasadena Unified
School District. Id., at 427. So far as can be told from
the opinion, the “Pasadena City Board of Education™ is sim-
ply a name for the aggregate of elected officials who manage
the affairs of the Pasadena Unified School Distriet. That
aggregate is no more a “municipal ecorporation” than would
the entire membership of the Board of Directors of a private
corporation be itself a “corporation.” A Jortiori, where a
school board does not govern a separate school eorporation
but merely administers the educational facilities of a eity or
a county, it cannot be considered a “corporation” in itself.*

Thus even if municipal corporations eoncerned solely with
school affairs are not “persons” within § 1983, it is by no means

044 sehool distriet may be o zeparate and distinet corporation from the
loeal governmental wmt in which situate, e, g, the munieipal corporation,
county or township, even though the territorial extent of the two iz the

same. On the other hand, it may be simply one of the ageneies of the
municipal eorporation or the state.”  (Footnotes omitted. ) 16 E. MeQuik
.Iin,. Law of .':'lp-'[nnirﬁ::u,'l Corporations E-l-li.”.":‘ gt G52 (3d ed, 1973).




T5-1914—-MEMO
MONELL v. NEW YORK CITY DEPT. OF S0CIAL SERVICES 15§

possible to tell simply from the fact that a “school board”
appears as a party defendant in the name of a case which this
Court has decided that such a defendant was a “municipal
corporation” and therefore not suable under § 1983, Only
where the parties have explored these issues of state law, as
they have done in this case and as they did in M¢t. Healthy,
supra, can a court say that the entity named as a defendant
is or is not a “municipal corporation” sufficiently analogous to
a city or county to be exeluded from the definition of person
in § 1983.
B

Petitioners rely upon eight decisionz of this Court in which
§ 1083 was the sole basis asserted for relief against a school
board. Petitioners’ Brief, at 15 n.** In none of these cases,
however, was the question now before us raised by any of
the litigants or addressed by this Court. As recently as four
Terms ago, we said in Hagans v. Lavine, 415 U, 8, 528 (1974) ;

“Moreover, when questions of jurisdietion have been
passed on in prior decisions sub silentio, this Court has
never congidered itself bound when the case finally brings
the jurisdietional issue before us.” [Id., at 535 n. 5.

The source of this doctrine that jurisdictional issues decided
sub silentio are not binding in other cases seems to be Chief
Justice Marshall's remark in [nited States v. More, 3 Cranch
159, 172 (1805). As we pointed out in Mt Healthy,
the existence of a elaim for relief under § 1983 is “jurisdie-
tional” for purposes of invoking 28 U, 8, C, § 1343, even
though the existence of a meritorious constitutional elaim is
not similarly required in order to invoke jurisdietion under 28
U, 8., §1331. BSee Bell v, Hood, 327 T, 8, 678, 682 (1046) ;
Mt. Healthy, supra, at 278-279,

Although the cases relied upon by petitioner failed to
address the suability of a school distriet which is a municipal
corporation and are therefore not binding as precedents on
that point, T would not at all favor disposing of them in a
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footnote on that basis.  As important as sehool desegregation
litigation has been in thiz Court’s history in the past genera-
tion. one is entitled to ask whether the same substantive eon-
stitutional law principles decided in those cases could have
been decided under the doetrine that a school distriet may be
a “municipal corporation” which is not suable under § 1983,

T think there is more than one answer to this coneern. In
the first place, it is not clear from the ease names alone that
true munieipal eorporations were even involved. The school
boards named as defendants, like the one in Pasadena City
Board of Education, supra, at 427, may have been mere col-
lections of individual persons, elearly suable under § 1983.°

8Tp this respect, T agree with Judge Ciurfein’s view expressed in his
opinion for the Court of Appeals in thie case that there i= an analogy,
albeit an incomplete one, between the balanee strick in Er parte ¥oung,
ang 17, 8 123 (1908), hetween the Fleventh snd Fourteenth Amend-
ments, and that struek by Meonroe beesuse of the conflicting ronsiderations
which went into congressional enactment of the Civil Rights Aet of 1871.
Our conclusion that individual officials may not be compelled to pay
damages from the publie trensury under § 1083 does not mean that they
may not be subjected to prospective eruitahle decrees,

The eases cited by Bill Brennan, at 6-7, do not establish that suits
against officers in their official eapacities were invariably treated as
auite against their corporations Each of those suite was & mere contraect
action, brought under the ordinary diversit jurisdiction of the federal
pourts. See, ¢. g. Cowles v. Mercer County, 7 Wall. 115, 22 (1=68)
Controlling #tate law was reganded ag o part of the contract, see, & g..
Viom ”u_,'f.l‘ilimn, supra, at 554-555. amd officials were subject to mandamus
only to the extent of their duties under state law, see, €. 9. Edwarids v.
United States, 108 17, 3. 471 (1s80). Under such circumstances, it 8
hardly surprising that the Court would consider the eorporation and its
officers interchangeable, sinee the obligations of both had been defined by
the State under the same confract

It cannot be supposed that Congress would have expected the same
prineiple to apply n actions connding in tort.  Indesd, the very novelty
of the tort remedy was one of the chief oljections rawsd by opponents

of the Sherman Amendment. See, e g, Cong Gilobe, 42d Cong., 1st Bess,
=50 (18711 (remarks of Rep. Kerr): i, at 700 (Rep. Famsworth). It
wag not until Ex parte Young that it heeame sppagent that relief eould
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In the second place, in six of these cases relied upon hy
petitioners, Fast Carroll Parish School Board v, Marshall, 424
U. 8. 636 (1976); Keyes v. School District No. 1, 413 T, 8.
180 (1973) ; Swann v, Charlotte-Mecklenbury Board of Edu-
cation, 402 U7, 8, 1 (1971) ; Northeross v. Board of Education,
307 U. 8. 232 (1970) ; School District of Abington v. Schempp,
74 17, 5. 203 (1963) ; and McNeese v. Board of Education, 373
U. 8. 668 (1963), only equitable relief was sought by the plain-
tiffs. As Judge Gurfein pointed out, in each of these cases
and in the remaining two discussed infra, individual defend-
ants were named as well as the school entity. The equitable
relief actually awarded ran against them as well as the school
entity, and eertainly a long line of our cases following Ex parte
Young, 200 U, 8, 123 (1908), attest to the fact that such relief
against individual publie officials, even in the absence of
& 1983, can effectuate the purposes of the Fourteenth Amend-
ment without requiring that the State be named as a
defendant.

In two of the eight cases cited by petitioners, Cleveland
Board of Education v. LaFleur, 414 U, 8. 632 (1974). and
Tinker v, Des Moines Independent Community School Dis-

be granted in tort against public officials without endangering to the same
exteont r||.- '|:||_Ir|||,' I A=y '.\.]]il'h [.llllur(':‘x‘- -.(|1I|{|I-' Lk} !I-rll'-!'i'r h‘.' TI'=.1!"'|'l:IIf.[
municipalities themselves of lighilitv. Sinee officialz are elearly “persons"
under § 1953, injunctive relief has quite properly been available against
them, in order to carry ont the liberal purposes of the Aet. See The
Bupreme Court, 1972 Term, 57 Harv, L. Rev, 1, 258-260 (1973),
Becanse we have allowed such ||T4I-|H'l.'1i1|' reliefl requiring future expen-
diture= of public funds, Edelman v. Jordan, 415 U. 5. 631 (1974}

Mllsken v Bradley, — 17, 3 (19770, the question 15 obviously no
one of all or ]H||h|r]|_r Hunt (et it Ioners are e -e'.|'|||||l.| about the fact that
theyv would not ask us to overrule Monroe if it were not for the prospect

that damage judgments in their favor wortld therely be more ensily satis-
fied. And if we were to secede to their reguest, we wonld unguestionably
gndddle municipal treasuries with liabilities to which they are not now sub-
jeet and about whieh Members of the Congress were genuinely coneerned

i 1571,
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frict, 303 T, 8. 503 (1969), the plaintiffs did seek damages az
well as equitable relief in the District Court. Under my
view of § 1983, the damages remedy could be awarded only
against individual defendants® and not against a municipal
eorporation : it is only in such a case that it makes a practieal
differenee whether a school district whieh is a munieipal cor-
poration is suable under § 1983, But in neither LaFleur nor
in Tinker did this Court address the propriety of an award
of damages against any of the parties defendant. In Tinker,
after deciding that complaint stated a claim for relief, the
Court remanded the case for further proeeedings, and con-
cluded, “We express no opinion as to the form of relief which
ghould be granted, this being a matter for lower courts to
determine.” 303 U. 8. at 514. Likewise, in LaFleur, the
Court’s opinion held that the Court of Appeals for the Fourth
Circuit had been wrong in ruling against the constitutional
claims of the teachers in the companion case of Cohen v.
C hesterfield ou niy School Board, 474 F. 2d 395 (CA4 1973),
rev'g 326 F. Supp. 1150 (ED Va, 1971), but it did not go so
far as to reinstate the judgment for damages awarded against
the school board by the District Court in the first instance. Tt
merely remanded the case “for further proceedings consistent
with this opinion,” 414 U, 8, at 631,

Thus it seems to me that all of the substantive constitu-
tional questions decided in the cases cited by petitioner, and
all of the relief approved by this Court in those cases, are
entirely consistent with the holding that respondent in the
present case is 4 “munieipal eorporation” immune from suit
under £ 19837 even though there may have been in some of

o Those defendants are. of course, entitled to a qualified immunity,
=0, P . Wood v, Strickland, 420 17, 5, 308 {1975]

? Fven if the matter were otherwise, there is obviously no possibility of
reopening those eases sinee “[1]he prineiples of res judicata apply to ques-

tions of jurisdiction as well a# to other issues” American Surety Co. ¥.
Baldwin, 257 17, 8, 156, 166 | 19632).
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the cases a munieipal corporation eharged with the adminis-
tration of school matters which was not suable under 8 1983,

C

There iz no indieation that any later Congress has ever
approved suit against any muniecipal corporation under § 1983
Of all its recent enactments. only the Civil Rights Attorneys’
Fees Act, Pub. L. 94-550, £ 2. 00 Stat. 2641 (1976), codified
at 42 U. 8. C. £ 1088, explicitly deals with the Civil Rights Act
of 1871 The Aet provides that attorneys’ fees may be
awarded to the prevailing party “[i]n any action or proceeding
to enforee a provision of seetions 1981, 1982, 1983, 1985 and
1986 of this title.,” There is plainly no language in the 1976
Act which would enlarge the parties suable under those
substantive sections; it simply provides that parties who
are already suable may be made liable for attorneys' fees.
Although the Senate report states that “defendants in these
cages are often state or local bodies,” S, Rep. No, 94-1011, at
3, it ean hardly be inferred from this brief reference that the
Congress believed that municipal corporations were proper
defendants under every section covered by the Aet.  Certainly
Congress knew by virtue of Monroe v. Pape that most state
and loeal bodies were not subject to suit under § 1983 jtself, as
demonstrated by the report’s conclusion that fees could be
awarded “whether or not the ageney or government is a named
party.” Thid."

*The other statutes cited by Bill Brennan, at 41-43. make no men-
tion of § 1953, but refer generally o suit2 against “a local edueational
.'Iﬂl.'1ll'_‘-.“ A= alrendyv II1|I|'|], supra,. at 16 n. 5. =uch =uits may b JrL;;i"_
tained sgainst board members in their official sapacities for injunctive

relief under either § 1953 or Kr parte Vowsg, Congress did not stop to
considder the techoieally proper avenoe of relief, bt merely  responded
tor the faet that reliel wos being granted,  The practical result of choosing
the avenue sugae=ted b (LR BT &2 would e the -|||:]|u"!|1u| of =chool

eorporations to lability o domages. Nothing i recent congressional his-

tory evien remotely supports such a resalt
dEinee fees are to be awarded “like other jiems of costs ™ {'n;lu;;r!:'g:
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Certainly, nothing in this 1976 congressional discussion of
the recent uses of § 1983 sheds any light on the intent of an
earlier Congress in 1871. That Congress realized that munie-
ipal eorporations were creatures of the State, and had only
such powers as the State granted to them. The Congress was
reluctant to impose liability upon these corporations for car-
rying out duties thrust upon them by the State or for failing
to protect comstitutional rights which the State had given
them no power to protect. See Bruno, supra, at 518-519
(Douglas, J., dissenting). Because of this concern, this Court
has properly excluded eities and counties. municipal corpora-
tions having broad and varied governmental authority, from
liability under § 1983. It can hardly be supposed that the
Congress would have wished to subjeet school distriets, which
are burdened with exactly those limitations on their authority
and their duties which gave rise to the original congressional
concern, to liability under the Aet." See The Supreme Court,
1972 Term, 87 Harv. L. Rev. 1, 258, and n. 34 (1973).

D

Thus, nothing in our previous cases or in congressional pro-
nouncements undermines the suggestion in Mt. Healthy, supra,

explicitly recognized that they eould be assessedd only against named par-
ties, but made no effort to enlarge the elass of proper defendants.

1 For this reazon, | cannot aceept Bill Brennan's distinetion, at 3839,
between municipal corporations and “guasi-municipal bodies,” Special cor-
porations erented ln the State, such as school districts or water II'I-'-llf'il'r-H:,
are often deseribed a2 “quasi-municipal” beeause they lack “many of the
powers commonly and necessarily characteristie of munieipal corporations,”
1. E. MeQuillin, supra, §225 A Congress concerned by the limited
powers of cities and counties surely would not have imposed liability upon
ereatures of the State having even more limited authority. Further, the
congressional purpose of protecting municipal treasuries applies with equal
foree to finaneially 'I\Tl'lﬂ'li aohioo]l distrietz, OCf San Antowo .I'.l.'r."rm'ilrﬁ-'!li‘
Schood hstrict v, Rodriguez, 411 .5 1 (1973). Thus, an affirmanee
here of the decimon of the Court of Appeals represents, not an Xt ension
of Monroe, but a .-jTI:Il'llE‘ :|]_11=I|c".|1lu|| of the bagis of its holding,
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that a “school board” which is a municipal corporation may
not be sued under § 1983, Our analysis recognized only two
alternatives: Either “the Mt. Healthy Board of Education is
to be treated as an arm of the State partaking of the State's
Fleventh Amendment immunity, or is instead to be treated
as a municipal corporation or other political subdivision to
which the Eleventh Amendment does not extend.” 429 U, 8.,
at 280. If the New York City Board of Education is an arm
of the State of New York, it may not be sued for damages,
even though its individual members may be sued for equitable
relief. Edelman v. Jordan, 415 U. 8. 651 (1974). If the
Board is an arm of the eity of New York, it must partake of
the city's immunity from suit under § 1983. If, on the other
hand, as petitioners contend, the board is the governing body
of an incorporated school district separate from the city, that
district must be a “political subdivision” of the State. Mt.
Healthy, supra, at 280,

Sinee this Court has already econcluded that the limited
definition of “person” under § 1983 “stemmed from serious
legislative eoncern as to Congress' constitutional power to
impose liability on political subdivisions of the States.” Moor,
supra, at TO8, T can see no reason for coneluding that Congresa
would not have entertained the same doubts about school
districts as it did about cities and counties. Accordingly, any
school board, to the extent that it is not merely an arm of the
State or of the city or county, is the governing body of a
separate municipal corporation which is not itself subject to
suit under § 1983.

IV

Thus, it appears to me that none of the three suggested
grounds for reversal is consistent with the hasis of our holding
in Monroe, as amplified by Moor.  Aecordingly, only a rejec-
tion of that holding ean support a reversal of the judgment of
the Court of Appeals. 1 cannot conelude that such a rejection
can be justified,
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Sixteen years have gone by since this Court unanimously
held in Monroe that a municipal corporation was not a person
for purposes of §1983. Only two years have gone by since
Potter, speaking for the Court in Runyon, supra, at 175 n. 12,
reaffirmed the rationale of stare decisis as enunciated by Jus-
tice Brandeis and cited by my opinion for the Court in
Edelman:

“The Court in Edelman stated as follows:

“‘In the words of Mr. Justice Brandeis: “Stare decisis
is usually the wise policy, because in most matters it is
more important that the applicable rule of law be settled
than that it be settled right. . . . This is commonly true
even where the error is a matter of serious coneern, pro-
vided correction ean be had by legislation, ., . ."" 415
. 8., at 671 n. 14 (ecitation omitted).”

As eounsel for respondent pointed out, Congress has presently
pending before it 8. 35 and a H, R, counterpart which would
substantially modify the immunity of municipal corporations
which has resulted from the Monroe holding. Ordinary prin-
ciples of stare decisis dictate that we should leave the decision
to them,

If the 16 years that had passed between the time of the
Screws decision in 1945 and the time of the Monroe decision
in 1081 was sufficient to move John Harlan and Potter to
require “that it appear beyond doubt from the legislative his-
tory of the 1871 statute that C'lassic and Screws misappre-
hended the meaning of the controlling provision,” 365 17, 8.,
at 192, the same test should be particularly applicable here
where precisely the same number of years have elapsed since
the Monroe decizion. There is no way of encapsulating these
1871 debates that went on over three weeks into a few para-
graphs. The “revisionists” who have eriticized the Monroe
opinion have shown that the exclusion of municipal ecorpora-
tions was a closer question than that opinion treated it as
being. But in my view they have fallen far short of showing
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“beyond doubt from the legislative history of the 1871 stat-
.. at 192, that Monroe
“misapprehended the meaning of the controlling provision.”

Aceordingly, T would affirm the judgment of the Court of
Appeals,

ute,” Harlan, J., concurring, 365 U. 8
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