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Me. JusTice BrenNaAN delivered the opinion of the Court,

Petitioners, a class of female employees of the Department
of Social Services and the Board of Eduecation of the City of
New York, commenced this action under 42 U, 8. C, § 1983
in July 1971 The gravamen of the complaint was that the
Board and the Department had as a matter of official policy
compelled pregnant employees to take unpaid leaves of

absenee before such leaves were required for medieal reasons.®

* The complaint was amended on September 14, 1972 to allege a claim
under Title VII of the 1984 Civil Rights Act, as amended, 42 U. 8. C
E 2000 (1970 ed., and Supp, V) The Distriet Court held that the 1972
amendments to Title VII did not apply retroactively to diserimination
suffered prior to those amendments even when an action challenging such
prior discrimination was pending on the date of the amendments. 394
F. Bupp. 853, 856 (BDNY 1975). This holding was affirmed on appeal.
532 F. 2d 250, 261-262 (CA2 1976). Although petitioners sought cer-
tiorari on the Title VII issue as well as the § 1983 claim, we res'ricted
our grant of certiorari to the latter issue. 420 1. 8. 1071

2 The '||;|| tiffz alleged that New Yo rk had a eitvwd |u-||--'. of Toreime
women to take maternity leave after the fifth month of pregnancy unless
a citv physician and head of an employees agency allowed up to an
wlditional two month: of work, Amended Complaint 1258, App. l3-14
The defendants did not deny this, but stated that this policy had been
changed after suit was instituted.  Answer § 13, App. 32-33 The plain
tiffe further alleged that the Boand had a policy of requnng women to
take maternity elave after the seventh month of pregnancy unless that

month fell in the last month of the school year, in which case the teacher
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Cf. Cleveland Board of Education v. LaFleur, 414 U, S. 632
(1974). The suit sought injunctive relief and back pay for
periods of unlawful forced leave. Named as defendants in the
action were the Department and its Commissioner, the Board
and its Chancellor, and the eity of New York and its Mayor.
In each case, the individual defendants were sued solely in
their official capacities.®

On cross-motions for summary judgment, the Distriet Court
for the Southern District of New York held moot petitioners’
claims for injunctive and declaratory relief since the eity of
New York and the Board, after the filing of the complaint, had
changed their policies relating to maternity leaves so that no
pregnant employee would have to take leave unless she was
medically unable to econtinue to perform her job. 304 F.
Supp. 853, 855. No one now challenges this conclusion. The
court did conclude, however, that the acts complained of
were unconstitutional under LaFleur, supra. 394 F. Supp.,
at 855. Nonetheless plaintiffi’s pravers for back pay were
denied beeause any such damages would eome ultimately from
the City of New York and, therefore, to hold otherwise would
be to “ecircumvent” the immunity conferred on munieipalities
by Monroe v. Pape, 365 17, 8, 167 (1961), BSee 394 F. Supp.,
at BH5.

On appeal, petitioners renewed their arguments that the
Board of Education* was not a “municipality” within the
meaning of Monroe v. Pape, supra, and that, in any event, the
District Court had erred in barring a damage award against
the individual defendants. The Court of Appeals for the
Seeond Cirenit rejected both contentions. The Court first
eoalld remain through the end of the sehool term Amended Complaint
™M, 42 45 App. 1510, 21, This allegation waz denied. Answer
1 18, 22, App. 35-37

' Amended Complaint ¥ 24, App. 11-12

* Petitioners conceded that the Department of Social Services enjoys the
mume status as New York City for Monroe purposess. See 532 F. 2d, at

263
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held that the Board of Education was not a person under
§ 1083 because “it performs a vital governmental funetion . . .,
and, significantly, while it has the right to determine how the
funds appropriated to it shall be spent . . . , it has no final
say in deciding what its appropriations shall be.” 532 F. 2d
250, 263 (1976) (citation omitted). The individual defend-
ants, however, were “persons” under § 1983, even when sued
solely in their official capacities. [Id., at 264. Yet, because a
damage award would “have to be paid by a city that was held
not to be amenable to such an action in Monroe v. Pape.” a
damage action against officials sued in their official eapacities
could not proceed. [d., at 265.

We granted certiorari in this case, 420 U. 8. 1071, to consider

“Whether local governmental officials and/or loeal inde-
pendent school boards are “persons” within the meaning
of 42 U, 8. C. § 1983 when equitable relief in the nature
of back pay is sought against them in their official
capacities?’ Pet. for Cert. 8.

Although, after plenary consideration, we have decided the
merits of over a secore of ecases brought under § 1983 n
which the prineipal defendant was a school board *—and,

s Milliken v. Bradley, 433 U. 8. 267 (1977); Dayton Board of Educa-
tion . H‘n—rlﬂ'rr-n.li_ 433 7. 8. 406 (1977 l-'-l'l'r'er'?.'ri-'J' v, School Dhatriet
of Philadelphia, 430 U. 8. 703 (1977); Fast Carroll Parish School Board v
Marshall, 424 U. 8. 636 (1976) ; Milliken v. Brodley, 418 11, 8, 717 (1974);
Bradley v. School Board of the City of Richmond, 416 U, 8, 606 (1974);
Cleveland Board of Education v. LaFPleur, 414 U, 8. 632 (1974); Keyes v
School District No. 1, 413 U, 8, 180 (1973) ; San Antonio School District v
Rodrigues, 411 U. 8 1 (1973); Swann v. Charlotte-Mecklenburg Board
of Education, 402 1. 8. 1 (1971): Northeross v. City of Memphis Board
of Education, 397 U. & 232 (1970); Carter v West Feliciana Parish
School Board, 396 17 8. 226 (1960) ; Alexander v. Holmes County Board
of Education, 306 U. 3. 19 (1960) : Kramer v. Union Free School District,
305 170, 8. 621 (1960); Tinker v. Des Moines Independent School District,
308 17, 8 502 (1969): Monroe v. Board of Commissioners, 301 T, 5. 450
{1968) - Raney v. Board of Education, 301 U, S, 443 (1965); Green v
County School Board of New Kent County, 301 U, 8, 430 (1968) ; School
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indeed, in some of which § 1983 and its jurisdictional counter-
part, 28 1. 8. C. § 1343, provided the only basis for jurisdic-
tion"—we indicated in Mt Healthy City Board of Ed. v.
Doyle, 420 U. 8. 274, 279 (1977), last Term that the question
presented here was open and would be deeided “another day.”
That other day has come and we now overrule Monroe v. Pape,
supra, insofar as it holds that loeal governments are wholly
immune from suit under § 19837

I

In Monroe v. Pape, we held that “Congress did not under-
take to bring municipal corporations within the ambit of
[% 1083]." 365 U. 8., at 187. The =ole basis for this conelu-
ston was an inferenee drawn from Congress' rejection of the
“Sherman amendment” to the Civil Rights Aet of 1871—the
precursor of § 1983—which would have held a municipal eor-
poration liable for damage done to the person or property of
its inhabitants by private persons “riotously and tumultuously
assermbled.” * Cong. Globe, 42d Cong., 1st Sess., 749 (1871)
{ hereinafter “Globe™). Although the Sherman amendment
did not seek to amend & 1 of the Aet, which is now § 1983, and

District of Abington Township v. Schempp, 374 U, 8. 203 (19M53) ; (foss v
Board of Education, 373 U, 8, 633 (1063); McNeese v. Board of Educa-
[T 27T 178 GA8 (1063 Orlrans Parigh School Board H--'-'-'-'.-'. 65 [I. s
EBO (19610 - Brown v. Board of Education, 347 U, 8. 483 (1954)
Cleveland Board of Education v. LaFleur, 414 17, 8, 632, 636 (1974);
App., Keyes v. School District No. 1, 0. T. 1972, No. 71-507, p. 4a; App,,
Swann v. Charlotte-Mecklenburg Board of Edwcation, O, T. 1970, No
281, p. 465a: Petition for Certiorari, Northerass v, Hoard of Education,
0. T. 1969, No. 1136, | Tinker v, Des Moines [ndependent School
District, 303 U, 8 503 504 (1960): MeNeese v, Board of Education, 373

17, 8. 665, 671 (1946:3)

"8ee Part II, infra, for a discussion of the effect of this opinion on
Monroe v, Pape, 365 U. 8. 167 (1961); City of Kenosha v Bruno, 412
7. 8, 507 (1973); Moor v. County of Alamede, 411 17, 8. 893 (1973) ; and
Aldinger wv. Howard, 427 U. 8. 1 {1976)

" We expreasly declined to consider “policy considerations” for or
pgainst municipal liability. See 365 U. 8., at 191
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although the nature of the obligation created by that amend-
ment was vastly different from that ereated by § 1, the Court
nonetheless concluded in Monroe that Congress must have
meant to exelude municipal corporations from the coverage of
§ 1 because “the House [in voting against the Sherman amend-
ment] had solemnly deeided that in their judgment Congress
had no constitutional power to impose any obligation upon
county and town organizations, the mere instrumentality for
the administration of state law.” 365 U. 8., at 190 (emphasis
added ), quoting Globe. at 804 (Rep. Poland ). This statement,
we thought, showed that Congress doubted its “eonstitutional
power . . . to impose civil lability on municipalities,” 365
. 8., at 190 (emphasis added), and that such doubt would
have extended to any type of eivil liability.®

A fresh analvsis of debate on the Civil Rights Act of 1871,
and particularly of the case law which each side mustered in
its support, shows, however, that Monroe incorrectly equated
the “obligation” of which Representative Poland spoke with
“eivil liahility.”

A. An Overview

There are three distinet stages in the legislative considera-
tion of the bill which became the Civil Rights Act of 1871,
On March 28 1871, Representative Shellabarger, acting for
a House select committee, reported H. R, 320, a bill “to
enforee the provisions of the Fourteenth Amendment to the
Constitution and for other purposes.” H. R. 320 contained
four sections. Section 1, now codified as 42 1. 8. C. § 1983,
was the subject of only limited debate and was passed without

* Mr. Justiee Douglas. the author of Monroe, has suggested that the
that Congress

municipal exclusion might more properly rest on a theon

sought to prevent the financial ruin that civil rights linbility might impose
on munieipalities Sor Citw of Kenosha v, Brino, supra 7. at 517-520

{1973). However, thiz view haz never been shared by the Court, see

Monroe v, Pape, supra, n. 7, at 190; Moor v. County of Alameda, supra,

n. 7. at 708, and the debates do not support this positios
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amendment.” Sections 2 through 4 dealt primarily with the
“other purpose” of suppressing Ku Klux Klan violence in
the southern States." The wisdom and constitutionality of
these sections—not § 1, now § 1983—was the subject of almost
all congressional debate and each of these sections was
amended. The House finished its initial debates on H. R.
320 on April 7, 1871 and one week later the Senate also voted
out a billL"® Again, debate on § 1 of the bill was limited and
that section was passed as introduced.

[mmediately prior to the vote on H. R. 320 in the Senate,
Senator Sherman introdueed his amendment."  This was not
an amendment to § 1 of the bill, but was to be added as § 7 at
the end of the bill. TUnder the Senate rules, no discussion of
the amendment waz allowed and, although attempts were
made to amend the amendment, it was passed as introduced.
In this form, the amendment did not place hability on munie-
ipal eorporations, but made any inhabitant of a municipality
liable for damage inflicted by persons “riotously or tumultu-
ously assembled.”

The House refuszed to aecquiesce in a number of amend-
ments made by the Senate, including the Sherman amend-
ment, and the respective versions of H. R. 320 were there-

1 Globe, at 522

11 Briefly, § 2 ercated certain federal erimes in addition to those defined
in §2 of the 1888 Civil Rights Act, 14 Stat. 27, each aimed primarily at
the Ku Klux Klan. Section 3 provided that the President could send the
militia into any State wracked with Klan violence, Finally, § 4 provided
for suspension of the writ of habeas eorpus in enumerated circumstances,
again primarily those thought to obtain where Klan violenee was rampant
See Cong. Globe, 42d Cong., 1=t Sess, App., at 335-336 (1871) (hereinafter
“Globe App."').

12 (Flobe, at 700

13 Sep id., at 663, quoted in Appendix, infra. at —

' Ihid. An action for recovery of damages was to be in the federsl
wourts and denominated a5 a =nit against the eounty, eity, or pansh in
which the damage had oecurred. [fbid. Execution of the judgment was
not to mn against the property of the government unit, however, but
wrainst the private property of any inhabitant. Fbad
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fore sent to a conference commitiee. Section 1 of the ball,
however, was not a subjeet of this conference since, as noted,
it was passed verbatim as introduced in both Houses of
Congress.

On April 18, 1871, the first conference committee completed
its work on H. R. 320. The main features of the conference
committee draft of the Sherman amendment were these: *
First, a cause of action was given to persons injured by

“any persons riotously and tumultuously assembled
together: . . . with intent to deprive any person of any
right conferred upon him by the Constitution and laws of
the United States, or to deter him or punish him for
exerciging such right, or by reason of his race, eolor, or

previous eondition of servitude

Seeond, the aet provided that the action would be against
the county, city, or parish in which the riot had occurred and
that it eould be maintained by either the person injured or
his legal representative. Third. unlike the amendment as
proposed, the conferenee substitute made the government
defendant liable on the judgment if it was not satisfied against
individual defendants who had committed the violence. If
a municipality were liable, the judgment against it could be
collected
“hy execution, attachment, mandamus, garnishment, or
any other proceeding in aid of execution or applicable
to the enforcement of judgments against municipal cor-
porations: and such judgment [would become] a lien
as well upon all moneys in the treasury of such county,
city, or parish, as upon the other property thereof.”

In the ensuing debate on the first conference report, which
was the first debate of any kind on the Sherman amendment,
Senator Sherman explained that the purpose of his amend-
ment was to enlist the aid of persons of property in the en

18 Bee Clobe, at 749 and 755, quoted in Appendix, mfra, at
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foreement of the eivil rights laws by making their property
“responsible” for Ku Klux Klan damage' Statutes drafted
on a similar theory, he stated, had long been in foree in
England and were in foree in 1871 in a number of States®
Nonetheless there were critical differences between the con-
ference substitute and extant state and English statutes: the
conference substitute, unlike most state riot statutes, lacked
a short statute of limitations and imposed liability on the gov-
ernment defendant whether or not it had notice of the impend-
ing riot, whether or not the municipality was authorized to
exercise a police power, whether or not it exerted all reason-
able efforts to stop the riot, and whether or not the rioters
were eaught and punighed.

The first eonference substitute passed the Senate but was
rejected by the House. House opponents, within whose ranks

5 %Let the people of property in the southern States understand that if
they will not make the hue and ery and take the necessary steps to put
down lawless violence in those States their property will be holden TESPOT=
sible, and the effect will be most wholesome.” Globe, at TG1.

Senator Bherman was apparently unconcerned that the econference com-
mittee substitute, unlike the original amendment, did not place hability
for riot damage directly on the property of the well-to-do, but instead
placed it on the local government ]rl‘("h'l.]r!].l'lhll‘.' he assumed that taxes
would be levied against the property of the inhabitants to make the locality
whole,

1" According to Senator Sherman, the law had originally been adopted in
England immediately after the Norman Conqguest and had most recently
been promulgated as the law of 7 & 8 Geo. IV, ch. 31. See Globe, at 760
During the course of the debates, it appeared that Kentucky, Maryvland,
Massachusetts, and New York had similar laws. See id, at 751 (Hep.
Bhellabarger) ; id., at 762 (Sen, Stevenson): id., at 771 (Sen. Thurman):

wl., at 792 (Rep. Butler). Such a municipal lhability was apparently
common throughout New England., See id., at 761 (Sen, Sherman)
18 In the Senats opponents, ineluding a number of Senators who had

voted for § 1 of the bill, eriticised the Sherman amendment as an imperfect
and impolitie rendering of the state statutes. Moreover, as drafted, the
conference substitute could be construed to protect rights that were not
protected by the Constitution. A complete critique was given by Senator
Thurman. Sece Globe, at 770-772
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were some who had supported §1, were concerned with
whether the Federal Government consistent with the Consti-
tution could obligate munieipal corporations to keep the peace
if those corporations were neither so obligated nor so author-
izedd by their state charters and, therefore, were unwilling to
impose damage liability for nonperformanee of a duty which
Congress could not require munieipalities to perform. This
concern ig reflected in Representative Poland’s statement that
ig quoted in Monroe™

Because the House rejected the first conference report a
second conference was called and it duly issued its report.
The second conference substitute for the Sherman amendment
abandoned municipal liability and, instead, made “any per-
son or persons having knowledge [that a conspiracy to violate
eivil rights was afoot], and having power to prevent or aid
in preventing the same,” who did not attempt to stop the
same, liable to any person injured by the conspiracy.®™ The
amendment in this form was adopted by both Houses of Con-
gress and is now eodified as 42 U, 8. C. § 1986,

The meaning of the legislative historv sketched above can
most readily be developed by first considering the debate on
the report of the first conference committee. This debate
shows eoneluzively that the constitutional objections raized
against the Sherman amendment would not have prohibited
congressional ereation of a civil remedy against state muniei-
pal eorporations that infringed federal rights. Beeause § 1 of
the Civil Rights Act does not state expressly that municipal
corporations come within its ambit, it is finally necessary to
interpret 8 1 to eonfirm that sueh eorporations were indeed
intended to be covered,

B. Debate on the First Conference Report

The style of argument adopted by both proponents and
opponents of the Sherman amendment in both Houses of

1# Bee 366 17, 8., at 190, quoted at p. 5, supra
Qo lohe, ot 804 ||-|ur|-.1 1] 'l.|||.|-1||]"|; tnfra, at
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Congress was largely legal, with frequent references to cases
deecided by this Court and the supreme courts of the several
States. Proponents of the Sherman amendment did not, how-
ever, discuss in detail the argument in favor of its constitu-
tionality. Nonetheless, it is possible to piece together such an
argument from the debates on the first conference report and
those on § 2 of the civil rights hill, which, beeause it allowed
the Federal Government to prosecute crimes “in the states.”
had also raised questions of federal power. The acecount of
Representative Shellabarger, the House sponsor of H. R. 320,
18 the most eomplete.

Shellabarger began his diseussion of H. R. 320 by stating
that “there is a8 domain of constitutional law involved in the
right consideration of this measure which is wholly unex-
plored.” Cong. Globe, 42d Cong., 1st Sess., App., at 67 (1871)
{ hereinafter “Globe App.”). There were analogies, however.
With respect, to the meaning of § 1 of the Fourteenth Amend-
ment, and particularly its Privileges or Immunities Clause,
Shellabarger relied on the statement of Mr, Justice Washing-
ton in Corfield v. Coryell, 4 Wash. C. C. 371 (CCED Pa.
1825), which defined the privileges protected by Art. IV:

“‘What theze fundamental privileges are|,] it would per-
haps be more tedious than difficult to enumerate. They
may, however, be all comprehended under the following
general heads |:a|1|1-':".;|'-ln by the Government:’
“Mark that-

e 'l;;rr1.fq=r'iu-.l‘.l.rl fa_.'.l the Government: the f*lu_;'n_‘»'t'llt*llt. of life
and liberty, with the right to acquire and possess property
of every kind, and to pursue and obtain happiness and
gafety . . . ."" Globe App., at 6% (emphasis added),
aquoting 4 Wash. C. (", at 380,

Having concluded that ecitizens were owed protection,™

! Opponents of the Shermar amendment agreed that both protection

and equal protection were guaranteed by the Fourteenth Amendment., See

-

Clobe, at 758 (Ben. Trumbull); id., at 772 (Sen, Thurman); ., at 791
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Shellabarger then considered Congress’ role in providing that
protection. Here again there were precedents:

“ICongress has alwayvs] assumed to enforee, as against
the States, and also persons, every one of the provisions
of the Constitution. Most of the provisions of the Con-
stitution which restrain and directly relate to the States,
such as those in [Art. T, § 10,] relate to the divisions of
the political powers of the State and General Govern-
ments. . . . These prohibitions upon political powers of
the States are all of such nature that they can be, and
even have been, . . . enforeed by the courts of the United
States declaring void all State acts of encroachment on
Federal powers. Thus, and thus sufficiently, has the
Inited States ‘enforced’ these provisions of the Constitu-
tion. But there are some that are not of this elass,
These are where the court secures the rights or the liabili-
ties of persons within the States, as between such persons
and the States,

“These three are: first. that a= to fumtives from jus-
tice *2!: gecond, that as to fugitives from s=erviee, (or
glaves 2213 third. that declaring that the ‘citizens of each

(Rep, Willard),  And the Supreme Court of Indiana had =0 held in giving

efficet to the Civil Rights Act of 1866, Soee Smith v. Moody, 26 Ind. 200
(18661 (followine Coryell). one of three state supreme conrt eases refereed

tn in Globe Apnp., at 63 (Rep. Shellabareer) Moreover, 82 of the 1871
1 :lated [

Art g nasmed. unlike & 1. prose 1hedd peraons who v i deral riechts
whether or pot that violation was under eolor o official authority, appar

ths r the right of

ently on the theor
[|r|1'.|-|'r|r|'|'| ||_|lﬁ|!'|i1t1_ Il} 'r.ll."l.ll I
2 1] 8. Const., Art ]‘I.-_IS'_’_H 2

“& Perzon charged in any State with Treason, Felony, or other Crime, who
shall flee from Justice, and be found in another State, shall on Demand
of the executive Authority of the Btate from which he fAed, be delivered
up, to be removed to the State having Jurisdietion of the Crim
Bid, el 3

“No Person held to Berviee or Labour in one State, under the Laws thereof

escaping into another, shall, in Consequence of any Law or Regulation
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State shall be entitled to all the privileges and immuni-
ties of citizens in the several States,” =

“And, sir, every one of these—the only provisions where
it was deemed that legislation was required to enforee the
constitutional provisions—the only three where the rights
or liabilities of persons in the States, as between these per-
sons and the States, are directly provided for, Congress
has by legislation affirmatively interfered to protect . . .
such persons.” Globe App., at 69-70,

Of legislation mentioned by Shellabarger, the closest analog
of the Bherman amendment, ironically, was the statute imple-
menting the fugitives from justice and fugitive slave provisions
of Art. IV—the Aet of Feb. 12, 1793, ch. 7, 1 Stat. 302—the
constitutionality of which had been sustained in 1842, in Prigg
v. Pennsylvanwa, 16 Pet. 539. There, Mr. Justice Story,
writing for the Court, held that Art. IV gave slaveowners a
federal right to the unhindered possession of their slaves in
whatever State such slaves might be found. 16 Pet., at 612
Because state process for recovering runaway slaves might be
inadequate or even hostile to the rights of the slaveowner,
the right intended to be conferred eould be negated if left to
state implementation. [Id., at 614, Thus, sinee the Constitu-
tion guaranteed the right and this in turn required a remedy,
Story held it to be a “natural inference” that Congress had
the power itself to ensure an appropriate (in the Necessary
and Proper Clavuse sense) remedy for the right. [d., at 615,

Building on Prigg, Shellabarger argued that a remedy
against munieipalities and eounties was an appropriate method
for ensuring the protection which the Fourteenth Amendment
made every citizen's federal right.*® This much was clear from
therein, be discharged from such Serviee or Labour, but shall be delivered
up on Claim of the Party to whom such Berviee or Labour may be due”

g, ol 1

' Sep (Blobe, at 751. Bee also id., at 760 (Sen. Bherman) (“If a State
mAy pass a law making a county .. responsible for a4 not n order
to deter such erime, then we may pass the same remedies © . . .7)
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the adoption of such statutes by the several States as devices
for suppressing riot.* Thus, said Shellabarger, the only seri-
ous question remaining was “whether, since a county is an
integer or part of a State, the United States ean impose upon
it, as such, any obligations to keep the peace in obedience to
United States laws.” * This he answered affirmatively, citing
Board of Commissioners v. Aspinwall, 24 How. 376 (1861),
the first of many cases * upholding the power of federal courts
to enforce the Contract Clause against municipalities.®
The most complete statement of the constitutional argument
of the House opponents of the Sherman amendment—whose
views are particularly important sinee only the House voted
down the amendment—was that of Representative Blair: *

“The proposition known as the Sherman amend-
ment . . . is entirely new. It is altogether without a pre-

* Jd., at 751; see n. 17, supra

*" Globe, at 751 (emphasis added). Compare this statement with Repre-
sentative Polands remark upon which our holding in Monroe was based,
Bee p. 6, supra,

 See, e. 9., Gelpeke v. City of Dubuque, 1 Wall, 175 (1864); Von Hoff-
man v. City of Quiney, 4 1d., 535 (1867): Riggs v. Johnson Couniy. B
id., 166 (1868); Weber v. Lee County, 8 id, 210 {1888) + Superpisors v
Rogers, T id,, 175 (1869) ; Benbow v. fowa City, 7 id., 313 (1860) ; Super-
tisors v. Durant, 9 id., 415 (1870). See generally C. Fairman, History of
the Bupreme Court of the United States: Reconstruetion and Reunion,
1864-1888 chs. 17-18 (1071}

3 Qee Globe, at T51-752.

* Others taking a view similar to Representative Blair's included:
Representative Willard, see id., at 701; tepresentative Poland, see ., at
784 Representative Burchard, see id., at 795; Representative Farnsworth,
soo id., at 709, Representative Willard also took a somewhat different
position. He thought that the Constitution would not allow the Federal
Government to dictate the manner in which a State fulfilled itz obligation
of protestion. That is, he thought it a matter of state discretion whether
it delegated the peacekeeping power to & municipal or county corporntion,
to a sheriff, ete. He did not doubt, however, that the Federal Government
could impose on the States the obligation imposed by the Sherman amend-
ment, and presumably he would have enforced the amendment against a
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cedent in this country. . . . That amendment claims the
power in the General Government to go into the States
of this Union and lay such obligations as it may please
upon the municipalities, which are the creations of the
States alone, |

“. .. [H]ere it is proposed, not to ecarry into effect an
obligation which rests upon the municipality, but to
create that obligation, and that is the provision T am
unable to assent to. The parallel of the hundred does not
in the least meet the case. The power that laid the
obligation upon the hundred first put the duty upon the
hundred that it should perform in that regard, and failing
to meet the obligation which had been laid upon it, it was
very proper that it should suffer damage for its neglect. . . .

¥. .. [T]here are certain rights and duties that belong
to the States, . . . there are certain powers that inhere in
the State governments. They create these municipalities,
they say what their powers shall be and what their obliga-
tions shall be, If the Government of the United States
can step in and add to those obligations, mav it not
utterly destroy the municipality? Tf it can sav that it
shall be liable for damages oeccurring from a riot, .
where [will] its power . . . stop and what ohligations . . .
might [it] not lay upon a munieipality. .

“Now, only the other day, the Supreme Court . . .
decided [in Collector v. Day, 11 Wall. 113 (1871)] that
there is no power in the Government of the United States,
under its authority to tax, to tax the salary of a State
officer. Why? Simply beeause the power to tax involves
the power to destroy, and it was not the intent to give
the Government of the United States power to destroy
the government of the States in anv respect. It was held
alzo in the case of Prigg vs. Pennsylvania [16 Pet. 539

municipal eorporation to which the peacekeeping obligation had been
delegated. Bes ad., at 791
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(1842)] that it is not within the power of the Congress
of the United States to lay duties upon a State officer:
that we eannot command a State officer to do any duty
whatever, as such; and I ask . . . the difference between
that and commanding a municipality with is equally the
creature of the State, to perform a duty.” Globe, at 795,

While House debate primarily concerned the question
whether Congress had the power to require municipalities to
keep the peace, opponents of the Sherman amendment in the
Senate primarily questioned the constitutionality of the judg-
ment lien ereated by the Sherman amendment, a lien which
ran against all money and property of a defendant munici-
pality, including property held for publie purposes, such as
jails or courthouses. Opponents argued ** that such a lien onee
entered would have the effect of making it impossible for the
municipality to funetion, sinee no one would trade with it.
Moreover, everyone knew that sound policy prevented execu-
tion against public property sinee this too was needed if local
government was to survive.” Thus, whereas eonstitutional
objeetion in the Hous=e had rested on potential danger to the
independence of the States if the Federal Government were
allowed to mandate the duties of state instrumentalities or
officers, objection in the Senate rested on the actual probabdity
that municipal government would be extinguished if ever made
subject to the lien.

The position of the Senate opponents, although not relevant
to the question whether municipalities could be sued under
£ 1 of the Civil Rights Act.” nonetheless underseores the fact

" Bno, e. g., Globe, at 782 (Sen. Stevenson) ; id., at 763 (8en. Casserly)
See, ¢. g., ibid. Opponents were eorreet that puhli property was
generally immune from exeeution.  See Meriecther v Carrett, 102 17, 8
T2 5001, 513 (18800 : The P 0 F.o207 (CCD M 1504): 2

Dillon, Municipal Con AT § -0 (15873 ed.)
31 Fxeeution in suits under § 1, like all other eivil suits in federal courts

in 1871, would have been governed by sfate procedures u wder the process
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that opponents of the Sherman amendment were arguing
primarily that the Constitution, in Blair's words, did not
“inten[d] to give the Government of the United States power
to destroy the government of the States,” and yet, somehow,
proponents of the Sherman amendment were intending to
exercise just such a power. To understand why this was so—
and, more important, why § 1 of the civil rights bill did not
threaten the government of the States in an impermissible
manner—it 18 neces=ary to examine the cases cited by oppo-
nents of the Sherman amendment.
The first case is Prigg v. Pennsylvania, supra, which had also
been eited by Shellabarger in support of the Sherman amend-
ment. See p. 12, supra. In addition to confirming a broad
federal power to enforee federal rights against the States, Mr.
Justice Story in Prigg held that Congress could not insist that
the States create an adequate remedy for a federal right:
“T'Art. TV] is found in the national Constitution, and not
in that of any state. It does not point out any state
funetionaries, or any state action to carry its provisions
into effect. The states eannot, therefore, be compelled to
enforee them: and it might well be deemed an uneon-
stitutional exercise of the power of interpretation, to insist
that states are bound to provide means to carry into effect
the duties of the national government . . .-." 106 Pet.,
at 615-616

Indeed, Story suggested that those parts of the Act of 1793

which conferred jurisdiction on local magistrates to assist in

the arrest and return of slaves were unconstitutional, see id.,

at 622 a proposition with which other Justices agreed

acta of 1792 and 1828. SBee Act of May & 1792, ch. 36, 1 Stat. 275; Aet

of May 19, 1828 ch. 68, 4 Stat. 278

4 "The state officers mentioned in the law [of 1793] are not bound to
execute the duties impoeed upon them by Congress, unless they choose to

do =0, or are required to do so by a law of the state; and the state

legislature has the power, if it thinks proper, to prohist them e act
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The prineiple enunciated in Prigg was applied in Ken-
h.rr'.i.‘],.' Y. Dm Pi']..‘il'”?. '.:’4 ”rl'.‘.'. 66 (1861 \I_ 'T."-I-rl*_ t.lm 'l“u::r't WAaAS
asked to require Dennison, the Governor of Ohio. to hand
over Lago, a fugitive from justice wanted in Kentucky, as
required by § 1 of the Aet of 1793.* supra, which implemented
Art, IV, 82 ¢l 2 of the Constitution. Chief Justice Tanev.
writing for a unanimous Court, refused to enforee that section
of the Act:

“I'Wle think it clear, that the Federal Government, under
the Constitution, has no power to impose on a State offi-
eer, a2 such, any duty whatever, and compel him to per-
form it;: for if it possessed this power, it might overload
the officer with duties which would fill up all his time, and
disable him from performing his obligations to the State,
and might impose on him duties of a character incompati-
ble with the rank and dignity to which he was elevated by
the State.” 24 How., at 107-108,

Although no one cited Dennison by name, the principle
expressed there by Chief Justice Taney was well known to

of 1793, therefore, must depend altogether for its execution upon the offi
rere of the United States named in it." 16 Pet.. at 630 {Tanev, C. 1)

Mr. Justice McLean agreed that “[a]s a general principle™ it was true

“that Congress had no power to impose duties on state officers, as
provided in the act [of 17937." but he wondered whether the “positice”
obligation ereated by the Fugitive Slave Clause did not ereat n eXeef
fion Bep I.l'F. at HR4-0R5

I it enacted That whenever the exeeutive authority of anv state
in the Union ghall demand any person as a fugitive from justics
and shall moreover produce a copy of an indictment i charging
the person S0 |!-11':|rx|---] with havi o commtte ] treason, fel i LheT

erime, certified as authentic by the governor or chiel magistrate of the
atate from whence the person so charged fled, it shall be the duty of
the executive suthority of the state or terrtory 1o which sach [Erson shall
have fled, to cause him or her to be arrested and sccured ind to
lemanding &

[ r'!,.- !"'|1_r|rj' e to he -!l'!| ered 1o = ||h neEent il'-.'. the
1

——— 1 Siat, 302

when he sh
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Members of Congress™ Reasoning identical to Taney’s—that
maintenance of the federal strueture of the Nation was incon-
sistent with allowing Congress any power which might be used
to impede the States from carrying out programs within their
“legitimate spheres” of power, for if Congress had such power,
it would inevitably override the independence of the States
in violation of the federal plan of the Constitution —had
provided the ground for the Court's decision in Collector v
Day, 11 Wall. 113 (1871), to which Blair and many others
referred,® in which the Court held that the Federal Govern-
ment could not subject the salary of a state officer to a general
income tax. Although Day and Dennison were the only
Supreme Court cases setting a limit on the enumerated powers
of the Federal Government, a series of state supreme court
cases ™ in the mid-1860's had invalidated a federal tax on the
process of state courts for the same reasons Dennizon had
invalidated the Act of 1793 and these eases were ecited with
ADPProY al ||",' |3]1[1t1r|{~1|TA1IfT||1' ,"!rllr'1'|||‘.‘.':1‘ll‘f."

Prigg obviously prohibited Congress from insisting that
atate umq‘vr-: or i1',4tr'l|r'|£'1't;1'!'l1ir'-' ]'{I'l'".l tLH peace. But it
‘GT:'L]'.I!"“ f”r :'I[I!:'..' T}H' MAarrow ]ff'il?Hl”it]l”l 1"”' W I:ir"h "t Was f'.!tf\d

R Sunremes Court of t ITnited <[ - -I'l .! li "|-|-'--"--||'. i} 1
Congreas ear MOOEE T : 1y 6l Simtie ot ¥ 1'!..||_. ak ._'*'f ||:-|.:.
Farnsworth)., See also id., at T85-780 (Rep. Kerr)

" Thiz 15 the principle of MeCulloch Maryland, 4 Wheat, 316 (1819),
applied to proteet States from federal interference in the same manner the

Federal Government was protected from state mterferen

= &, {3lnt t T4 (Sen Davizd hid  (Sen. Casserlv): id., 772
(= | | ng logie D 4 777 (Ben. Frelinghuvsen)
{ TRE-TS0 (R Kerrd timg loame of Daw) 703 (Rep
I* 1) A Far rilil I ! W Daw)

1
Wis. 360 (1865): Fifield v. Close, 15 Mich. 505 (1867); [Union Bank v
fhill 3 Cold. (43 Tenn.) 325 (18%66): Smith v. Short, 40 Alas. 385 (1887)

|

10 Qo Olobe, at T84 ([en, Davis): dhid. (Sen, Casserdev). See also

Coaley Conztitut | Limitations *493-2484 (1571 ed.)
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by Representative Blair: that the Federal Government eannot
compel a state government, ageney, or officer to provide a
remedy, either executive or judicial, for a federal right.
Therefore, equally obviously, Prigg has no bearing whatsoever
on the question whether a federal eourt could award damages
under § 1 of the Civil Rights Act against a state agency or
officer that violated a federal right, sinee when a federal court
makes a damage award under that section, the positive govern-
ment action required to implement the federal right is carried
out by that court, not by an agency or officer of the State,

The limits of the principle of Dennison and Day are some-
what more difficult to discern as a matter of logie but more
apparent as a matter of history. It must be remembered that
Dennison and Day coexisted with vigorous federal judieial
enforeement of the Contract Clause. Thus, federal judicial
enforeement of express limits on state power found in the
Constitution, at least so long as interpretation of constitu-
tional limits was left in the hands of the judiciary, apparently
was geen to create no threat to federalism. Sinee § 1 of the
{ivil Rights Aet simply eonferred jurisdietion on the federal
eourts to enforee £ 1 of the Fourteenth Amendment—a situa-
tion precisely analogons to the grant of diversity jurisdietion
under which the Contraet Clauze was enforeed against muniei-
palities—there is no reason to suppose that opponents of the
Sherman amendment would have found any eonstitutional
harrier to § 1 suits against municipalities

Indeed, opponents expressly distinguished between imposing
an obligation to keep the peace and merely imposing eivil
linbility for damages on a municipality that was obligated In"f'-'
state law to keep the peace, but which had not in violation of
the Fourteenth Amendment ]{!'|-1|-~|-|!t;lif‘.-- Poland, for
example, reasoning from Contract Clause precedents indieated

that a federal law that sought only to hold a municipality

lianhle for using its authorized powers in vicolation of the
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Constitution—which is as far as § 1 of the Civil Rights Act

went—would be constitutional:
“I presume . . . that where a State had imposed a duty
[to keep the peace] upon [a] municipality . . . an action
would be allowed to be maintained against them in the
courts of the United States under the ordinary restrictions
as to jurisdiction. But enforeing a liability, existing by
their own econtract, or by a State law, in the courts, is a
very widely different thing from devolving a new duty or
liability upon them by the national Government, which
has no power either to ereate or destroy them, and no
power or control over them whatever.,” Globe, at 704,

Representative Burchard agreed:

“[TThere is no duty imposed by the Constitution of the
United States, or usually by State laws, upon a eounty to
protect the people of that county against the eommission
of the offenses herein enumerated, such as the burning of
buildings or any other injury to property or injury to
person. Police powers are not conferred upon counties as
corporations; they are eonferred upon ecities that have
qualified legislative power. And so far as eities are con-
cerned, where the equal protection required to be afforded
by a State is imposed upon a city by State laws, perhaps
the TUnited States courts could enforee its perform-
ance. But eounties . . . do not have any control of the
police . . . ." [Id., at 795,

tights Act, but

arainst the Sherman amendment, would not have thought § 1

That those who vot fd for 21 of the Civil |

neonstitutional if it applied to munieipalities is al=o confirmed
by considering what exactly those voting for § 1 had :'.|‘|'|'H‘-'!'ll.
Section 1 without question eould be used to obtain a damage

indgment against state or municipal officials who violated

foderal constitutional rights while acting under color of law.!

1 Qpe ¢ g., Globe, at 334 (Rep. Hoar) : id., at 365 (Rep. Arthur) .,
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However, for Prigg-Dennison-Day purporses, as Blair and
others recognized." there was no distinetion ol constitutional
magnitude between officers and agents—including corporate
agents—of the State: both were state instrumentalities and
the State could be impeded no matter over which sort of
instrumentality the Federal Government sought to assert its

power, [ nnigon and Day, after all, were not suits arainst
munieipalities but against efficers and Blair was quite conscious
that he was extending Prigg by applying it to municipal
corporations.®  Nonetheless, Senator Thurman, who gave the
most exhaustive eritique of § 1—inter alia complaining that it
would be applied to state officers, see Globe, at 217—and who
opposed both § 1 and the Sherman amendment, the latter on
Prigg grounds, agreed unequivoecally that § 1 was constitu-
tional™ Thosze who voted for 1 must similarly have believed
in its constitutionality despite Prigg, Dennison, and Day.

In sum, there iz no basis in holdingz of this Court, the
commaon understanding of the bar, or the debates to find in the
Constitution as mterpreted in Prigg, Dennizon, or Day a bar to
Federal Covernment Power to enforee the Fourteenth Amend-

at J6T-30% J[:‘.:: Sheldomn) i Gilnl App., at 217
(Sen., Thurman)., Inm addition, off imone tl who
conld Ty wd under tl nid or the Sherman
Amendment. See Glol 8 Willard and Rep
Q) barenrl.  Then P ) . ta the second
P

*Hee Globe, at 795 (Rep. Blair); id., at 785 (Rep. Kerr); af, at 795
{ Rep., Burchard) ; wd., at 799 {Rep, Farnswaorth)

W e eanpot eommand o Seat fieer to do any dut whatever. as
gurl .'|II! [ -R' . ‘!_:- |E||1--:|'I l!:---".'\.|-~-|| ‘.|:'|' '-|'|| COIMT dir oo ormane-
ipality " Glohe, at 705

W Snp (]l A1 it 216-217, aquoted, mfra, at no 45 In 1579, more-
wer, when the gquestion of the limite of the Prigs principle was sejuarely
preaented in Er :l-.' te Virgimia, 1000 17, 8. 339 (15530), this Court held that

Dennison and Day and the principle of federalism for which they stand
| I th Amendment
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ment against the States, or their agents, officers, instrumen-
talities, or subdivisions, through federal judicial action even
though such enforeement would necessarily involve sanctions
against officers or instrumentalities which violated that
Amendment.

C. Debate on §1 of the Civil Rights Bill

From the foregoing discussion, it is readily apparent that
nothing =aid in debate on the Sherman amendment would
have prevented holding a municipality liable under § 1 of the
Civil Rights Act for its own violations of the Fourteenth
Amendment. The question remains, however, whether the
general language deseribing those to be liable under § 1—“any
person’—covers more than natural persons, An examination
of the debate on § 1 and application of appropriate rules of
construetion shows unequivoeally that §1 was intended to
cover legal as well as natural persons.

Representative Shellabarger was the first to explain the
funetion of § 1:

“[Section 1] not only provides a eivil remedy for persons
whose former eondition mav have been that of slaves
but also to all people where, under color of State law,
they or any of them may be deprived of rights to which
they are entitled under the Constitution by reason and
virtue of their national ecitizenship.” Globe App., at 68.
Bv extending a remedy to all people, including whites, 81
went beyond the mischief to which the remaining sections
of the 1871 Art were addressed,  Representative She
also stated without reservation that the constitutionality of
£2 of the Civil Rights Act of 1866 controlled the constitu
tionality of § 1 of the 1871 Act, and that the former had been

approved by “the supreme eourts of at least three States of

labarger

this Union” and by Mr. Justice Swavne, sitting on eireuit, who

had coneluded *“We have no doubt of the |'|H~.=fiT':linll;lijT_'.' of
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every provision of this act.” JIbid. He then went on to
deseribe how the ecourts would and should interpret § 1:

“This act is remedial, and in aid of the preservation of
human liberty and human rights. All statutes and con-
stitutional provisions authorizing such statutes are lib-
erally and beneficently construed. Tt would be most
strange and, in eivilized law, monstrous were this not the
rule of interpretation. As has been again and again de-
cided by your own Supreme Court of the United States,
and everywhere else where there is wise judieial interpre-
tation, the largest latitude consistent with the words
emploved is uniformly given in construing such statutes
and eonstitutional provisions as are meant to protect and
defend and give remedies for their wrongz to all the
people, . . . Chief Justice Jav and also Storv sav:
““Where a power is remedial in its nature there is
much reason to eontend that it ought to be eonstrued
liberally, and it is generally adopted in the interpretation
of laws"—1 Story on Constitution =see 490" Globe -"-]‘I"-
at 68,
The sentiments expressed in Representative Shellabarger's
1””"':1“_' STH I"I'l‘: wWioroe "|'1'||E'|' ]:'\' '."':F'I':|TII:' l':lil"l'!rlll": r!"“ Iman=

ager of H. R. 320 in the Senate:

“The first section iz one that T believe nob
as defining the rights secured by the Constitution of the

v ohjects to,

Inited States when thev are azaailed by anv State law or

under color of any State law, and it is merely earrving

out the prineiples of the eivil rights bill [of 18667, which

have sinee beeome a part of the Constitution.”  Glohe, at
508

“rQantinon 1 i2] an verv = 1.,:.1,. and really reenacting the
Constitution.”™  Id. at 560

And he arrecd that the hill "---1'=:||-f|~|i| the rirchtes of white

men as much as of colored men.” Id.. at GO&
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In both Houses, statements of the supporters of § 1 cor-
roborated that Congress in enactine § 1 intended to exereize
the entirety of its power to enforce §1 of the Fourteenth
Amendment.*

** Representative Bingham, the anthor of § 1 of the Fourteenth Amend-
ment, for examnple, declared the hills purpose o he “the enforcement
of the Constitution on behalf of every individual eitizen of the Republic

to the extent of the rightz guaranteed to him by the Constitution.” Globe
App., at Bl. He continued:

“The States never had the right, though they had the power, to inflict
wrongs upon free citizens by o denial of the full nrotection of the laws

to eitizens the eogual nrotection of I|'|' laws= t}

[And] the States did d ey

did deny the rightz of citizens under the Constitution, and execept to the
extent of the express limitations upon the States, az T have shown, the
itizen had no remedy They took property without compensation,
ind he had no remedy. They restricted the freedom of the press, and he
had no remedy. They restrieted the freedom of speech, and he had no

remedy. Thev restricted the rights of eonscience, and he had no rem-

edy, | Who dare sav, now that the Constitution has been amended

that the nation eannot by law provide against all ench abuses and denials

of nght az these in the Statez and by States, or eombinations of
Id., at 85
Represemtative Perry, commenting on Congress" aetion in passing the eivil

"lljl:gl g hill al=o stated

“Now, by our action on this hill we have assert 15 fullv as we ean

waert the mischiel intended to be remedied. We have a=eerted s

1
=2 to recdress that

: we ean assert our belief that it i
mizchief. We have aleo asserted as i constitutions
right of Congress to legislate.”  Globe, at 800

8 o ., at 376 (Rep. Lowe); id, at 425420 (R Beatty) ; 1
t 445 (Rep. Butler); o, at 475477 (Itep. Dawes i., at 5T8-579 (Sen
Frombull) ; id., at 609 (8 Pool); Globe App., id., at 152 (Itep, Mereur)

Diher supporters were quiie elear that ': 1 of the aet extended o remedsy
not only where a State had passed an uneonstitutional statute, but also
where officers of the Btate refused to earry out the law
“But the chiel complaint i= [that] by a systematic maladministration of

[ztate law], or & neglect or refu=al to enforee their provisions, a portion of

he people are denied equal protection under them. Whenever such a state

believe [§5 of the Fourteemth Amend

of fartz 1B clearly made om

ment] empowers Congress to step in and provide
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Since the debates show that Congress intended to eoxercize
its full power under the Fourteenth Amendment and, further.
that Congress intended the statute to be construed broadly in
favor of persons injured in their eonstitutional richts there
i8 no reason to suppose that munieipal corporations would
have been excluded from the sweepof §1. Cf., e. g., Ex parte
Virginia, 100 U. 8. 330, 348-347 (1880) : Home Tel. & Tel. Co.
v, Los Angeles, 227 U. 8. 278, 286-287, 204-206 (1913). One
need not r'n-l_‘.' on this inference alone, however, for the fiebhates
show that Members of Congress understood “persons”  to
inelude IIIIIII:i"l|5.':I COrporations.

Representative Bingham, for example, in discussing § 1 of
the bill, explained that he had drafted § 1 of the Fourteenth
Amendment with the case of Barron v. Baltimore, T Pet. 243
{1834 ), especially in mind, “In [that] case the city had taken
private property for public use, without eompensation ,
and there was no redress for the wrong . . . ." Globe App.,
at 84 (emphasis added). Bingham’'s further remarks elearly

indicate his view that suech takings as had occurred in Barron

PR - ] By it Clod § i
Gar K y M v. Pa 1, n. 7, at 171-187
|!'|' wrtantly for our inaquir t PO 1 [ ! Wias
constitutional and, further, that it represented an attempt to exer th
-”I! I""I'II:- II"E ":- || .I'.'_. t -I 1] -I' ]" FTi '-E' ll.".'!l'i-ll .-I Tl 5 ‘-'I --'III
Thurman, who gave the most exhanstive critique of § 1 il
This section relat vhollv tr 1nts LU i ve
T he Feder Ju ! hieh now « I teel
wi that moy § (] nfi f it b
| F t b eonferr i | 1t horiz = 1 =0T |
right, privileg it ured to b the ol
the United Stats hrine al I o tha wronedoer i Federal
f | it} ) lit W il
T h—
II f (ar 4 K ! ( ! F ' !
[tn the BT, and ¢4 ] ' £ ! ( A
Al -
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would be redressable under § 1 of the bill. See id. at 85.
More generally, and as Bingham’s remarks confirm, § 1 of the
bill would |1J_Hit':i|!_‘lr" be the vehicle h_'n,' which {'nn;.:lu-;q.-a |;|:'u1,'|r|{~ri
redress for takings, since that section provided the only eivil
remedy coextensive with the Fourteenth Amendment and that
Amendment unequivoeally prohibited uncompensated tak-
ings."* Given this purpose, it beggars reason to suppose that
Congress would have exempted municipalities from suit,
insisting instead that compensation for a taking come from an
officer in his individual eapacity rather than from the govern-
ment unit that had the benefit of the property taken.*

In addition, by 1871, it was well understood that corpora-
tions should be treated as natural persons for virtually all pur-
poses of constitutional and statutory analveis. This had not
always been so.  When this Court first considered the question
of the status of corporations, Chief Justice Marshall, writing
for the Court, denied that corporations “a= sich™ WEere ersons
as that term was used in Art. TIT and the Judiciary Aet of
1789, See Bank of the United States v. Deveawr, 5 Cranch 61
6 (1809)." By 1844 however. the Deveaur doetrine was
unhesitatingly abandoned :

“TAT corporation ereated by an d doi

. = business in a par-
ticular state, is to be deemed to all intents and FUTTIEeE
as a person, although an artificial person, . . . eapable of
being treated a= a eitizen of that state. as mueh az a
natural person.”  FLowisiille B. Co. v, Letson, 2 How. 407
558 (1844) (emphasis added) disenzsed in Clobe at 759

< Storvy. Comir t i he Constitution of the Umied States
156 (Co . 187
Indeed the federal courts found no obstacle to awards of d MAEes
Eninst  municiy 11k 0= -'.r IMIman law _"j 111 P Sen SHER v Philadel

F.i 2 (CCED T3 (N | rilinge «

f 227336 and e 2344 il Philadelphia)
™ Ll ITTH f I e R court if the natural
J Wik W ey th 0T [ L i izenzhip




75-1914—0PINION

MONELL ». NEW YORK CITY DEPT. OF 30CIAL SERVICES

27
And only two years before the debates on the Civil Rights
Acet, in Cowles v. Mercer County, T Wall, 118 121 (1869} the
Letson principle was .automatieally and without diseussion
extended to municipal ecorporations. Under this doctrine,
municipal corporations were routinely sued in the federal
and this fact was well known to Members of
Congress. "™

%

eourts

That the “usual” meaning of the word person would extend
to municipal eorporations is also evidenced by an Act of
Congress which had been passed only months before the Civil
Rirhts Act was |'.;a!‘-.'r-|:'_ Thiz At 1 rovided that

“in all arts hereafter passed . the word ‘person” may
extend and be applied to bodies politic and COrPOo-

rate , . . unless the econtext shows that sucl

1 ';‘.'ll-['l]-i were
intended to be used in & more limited sensel[].” Aect of
Feh, 25, 1871, ch, 71, § 2. 16 Stat, 431.

Munieipal eorporations in 1871 were included within the

phraze “bodies T'lrrléli-" and ecornorate” ™ and, accordingly. the
“mlain meaning” of £1 i= that loeal government bodies were
to be included within the ambit of the persons who ecould be
aned under £ 1 of the Civil Rights Act Indeed, a Cirenit

Judge, writing in 1873 in what i=s apparently the first renorted

1% Eep . 28 supra
o | 777 (Sen S | ! Tha R =
¥ i 1 1 1 T ¥ [
Jicial conflict, have b ' blished 1o | dual or
r - i I di-1d
I hal ] ' 1 l
th f y | e aof the T 1
Qag N it I f v. Hude Par 18 F i { (3
(CONTY 111, 1873) (No. 103360 - 2 Kent’s Comment [ b (12th
i V. Haolr il T = f - A | {
W (0 % %1 I 1 | =4
1 | | T Br r Peti n
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i | w7 1, defin I 1T I I
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case under § 1, read the 1551-1in‘!:|r'_'; Aet in precisely this way
in a ease involving a corporate plaintiff and a municipal
defendant.®® See Northwestern Fertilizing Co. v. i el .l”.':.-".f.'_
18 F. Cas. 393, 394 (CCND T11. 1873) (No. 10.336)

Our analysis of the legislative history of the Civil Rights Aet

of 1871 compels the conclusion that Congress did intend

|'he | (A | i1 Tk T ] | TH =i
1 ] WL | T i uid 1 i b = 18
F ( " W

| p. ] i i f il -.I i I 'Il aE 1871 v A 1

' Tustiee Dong apparently forn=ing on the word “mas
definition [of person] i= merely an allowable, not a mandatory, one” 365
U. 8, at 191. A review of the legiclative history of the Dictionary

shows this conclusion to be ineorrect

Thers iz no express reference in the lerislative history to the definit of

person, but Senator Trumbull, the Act's sponsor. discisssd the phrmse
I m | ender may be aj | to femal

| . 1 hiel I recedes the d | r=on, and

Thus, in Trumbolls view the word “mav” meant ®shal ich manda

i how .!-

I | C f
Vorthwestern Fertilizing court viewed the matter, Since there is nothing
E1 of the Cial Rights Act o I I

nterpretation of the word “person,” the language of that seetion should

prima facie be construed to include “bodies politic” an ¢ the entities that

uld he sued
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munieipalities and other local government units to he ing lnded
among those persons to whom § 1983 applies, Loeal govern-
ing bodies, therefore. ean he sted direetly under & 1089 for
monetary, declaratory. or injunctive relief at least in those

sitiiations where a= h re the action of the municinality that ie

alleged to be unconstitutional implements or execut

statement. ordinanee Cregulation. or decision offie:

and promulgated by that body's officers, Moreover. since the

touchstone of the £ 1083 actin against a government hody is
an allegation that official policy or official action is to blame

for a r|-';'"f1,'_'|:'.|||l of r l_['"*— i tected by the Const tution,

unwritten ;|.".'I‘.'1il'""'5 ar 1,-..-!'1“,--*;'”,,_ '-"Ili"'h !‘I; v b fior of

time and eonsistent applhieation ervstalized into official noliev

can al=o, on ar appropriate factual showing provide basis
There i3 eert VI 1 1t mpediment ! I T
4 Iment’s 1 I . - o
! rt judemer . 1] ’ -
unlawful state conduct enasted by the Fourteenth Amen M
(¥ I1. FEI | S DT M 07T E wirfie | 1N 1 =
17 48 (1RS0) l v National T ' { I
1M 17 2 ® {107/ P it ron=id hi= Nor
' h . nding 11 ! nth Ar ] 1 1
ich linhility. See e o F triel Ritzer. 427 1. 8, 445, 456 {1978
I in ! L 133 U. 8. 5 30 (1 { ling tod
vever, limited t VET f | r lered
the State e Amen 1 ¥ nod
- o Edalm fordan, 415 17, 8_ 851 (1974) \f ;
i, govern the f T nl
Given the variety that offi may be der 1w
| . tod ttempt 1 | l st firm guidelin r i [ n
I : ' mplements poliey. H n
el f bat A nod 1 i f
} |
i n i 0 | U, 5, 362 (1976)
i 1t P 14 § YT e | | ' fr f
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for suit against a local government. See Addickes v. &8 H.
Kress & Co., 308 11, 8. 144, 167-169 (1970) - Village of Arling-
ton Heights v. Metropolitan Housing Development Corp., 429
U. 8. 252, 264-268 (1977).

This conelusion is obviously at odds with some of our
previous deeisions. Therefore, we now econsider to what extent

Previons holdings must be limited or overruled,

!

Only one of our cases, City of Kenosha v. Bruno. 412 U. 8.
a07 (1973), dealt with a situation in which there was an
allegation that official action of a local government was itself

to }I]:-!'II' fl:‘-l';i:l ;'”-'l’__rl'i| ! '|I|;|r:|.|- |:F| -'!ir' Liona r-if__-l-ra_ '!“:”1

tual ¢ on b een their o
il i I | It ter ST
ted by st T VATYII
i f I r [ et vund that
fiem i 1
v constit rie The
i '-I. . i
: 02 U. 8 1 (197 '
T R I of E: 17 T =, x4 (10954 T 1r
i rhool hoard men Y hued r Il number
1l g T Liver
I 1 nal re fi | | n Tl x Tt
1 board 1 ] | I |
raf of 11 hanl 1 | | H
i | 1 1 | 1t}
| F| Tixl | i I &
il | 1 rrnal
H - | 1 } +1 | r of
[ ] 1 | EF| [ 0 1 e i f e rde
f 1 I | 1 i
E i } 120 17 2 47 10 i | | |
i | apr | or skt i } talit |
. 1953 1 i | ] | el | il i1
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allegation was that the city of Kenosha and other Wiseonsin
cities had, by ecity eouncil vote pursuant to state authorizing
legislation, denied liquor licenses to taverns which festured
nude dancing, in violation of both the Due Process Clause of
the Fourteenth Amendment and the First Amendment as
applied to the States through the Fourteenth Amendment.
See 412 U. 8., at 508; App., City of Kenosha v. Bruno 0T
1972, No. 72-658 p. 11. Under a proper analyvsis of the
legislative history of § 1083, the alleeation in ity of Kenosha
s sufficient to support a cause of action against the various
cities who were defendants in that case Sinee City of
K enosgha 18 flatly ineconsistent with the eorreet construction of

§ 1983, it iz hereby overruled

n City of Kenosha might not have won on the
ne .Ir"lll|’I 00 17,8, 109 (1 T2 Wonet hels ther
i : nges that th eonstitutional s latimne alls ,.,.I_J
" =i ! 1d ha 1 i B v
| \rt. H iy ! ! ! ]
o
Althie | 1 i M 1 I ] 1} ef
1 b1 han i # = 13 " v
Fi ¥ E - 1
1 ) frin n | 1 | g
ni d ninine i | b it Cond
ol TV, I mia I U. 8 (740 (1977
| f Ol e 5 = n. 1 {1937
in I J | & i 5 I
| 1 O b § i
i (s F I Stat ] 1 i i ) 14 e { b
Lour . ne 1 T 1 :
] heart e | }
! in ligh T I -
I 2 T (1% R il [
f iy T £ il
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B

Despite our conelusion that Monroe v. Pape, supra, incor
tly held that eities can never be subiected to § 1983 liability

e 1 ey nt 1n _”'-ll me ne --| niot he Nuestin :-!_ I (4] .I"|l.'

[} Id b held 13 1::.- on a resno -_-' il s T r'.. Yy | '.'-I i_.,ll
vas apparently 1 it (and which we nos 11 to mean )
] ! il 1 IT :'I'-‘-"':1 0On 1 'l."'.- I's W ||-||':' I|';.r_l|! ti their -':_ _1-1 Or
Bl SR o i SR K G R
explain, Monroe was correet insofar as it held that Congress
did not intend municipalities to | held viearion lia! 0l
zuch & 1||.|"-|
We begin with the language of § 1983 as passed:
B 1-_.,|. nerson who. under eolor of anv law. statute

I'!"lif.':' e recilation, custom, or ELTL L !' amny :--:_|.|_l|. el all

[ ot I Frrn 208 17 8. 225 241 (1070)

Mr. J Frankfurter 1 1 in dizzent in Monroe t} J Tkl
pred 11 s 1 m t} . oy Police] T e —
| 1 | 1 e = 1 i - g v ! \

T | .
f10%T 1th i1 T T T sE ] 1T WEITE  TeTITINT T Rl t b ng
I I t line "
fi I . their st Y » thom | — i
il 1 dwand 1 2 of 20 W % i 4 he
. i g . - n 1l b
I |'|: riment hai | i { 1 P
1 3 wund " e nstead ed
¢ e P 1 ¥zt Fiet o o A \ W
' 0. T. 18960 N 10 { i 1 g =]
Lar f 2 1 ir { Brie . "
\ P (0T 19680 ™ np. 21-22
Our d nM i f A e, 1 ; he
| I i i W Wonrne v hothier th I Tl
FLE]M i henry i i I

nE wi tiod 1 15100 \f 111 17 <

i 8. C. § 1988 cannot | d to i ol el




subject, or rause to be subiected. anv nerso to the
deprivation of m rhits, pr o OF g i 4!
by the Constitution of the United Stats hall, ar f
law statute ordinar e tion, custom, o g f th
State to the contrary notwithstanding. | ble to tl
party injured any action at | [ it r other
Proper proc eding for redress : Cilol \ t 335
'I".’I||III'I-I-C added)

The italicized language plainly imposes liability on a gover

ment body that, under eolor of =01 » official poliey, “eau ar

employee to violate another's constitutional rights, At the

bility vi Ario !', i FOVE] riir Fei " on the
the existenee of an en |_!. T nlovee relat | "
tortfeasor Indeed, the faet that Congress o f 1
i+ A'e tort oo R ah litv if |.I 4t
ubject another to a tortious act rrests that Coner did nat
ntend & 1983 liabilitv to attach wher | P
| -
; ad Lo ) .
f
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Equally important, creation of a federal law of respondeat
superior where state law did not impose such an obligation
would raise all the constitutional problems associated with the
obhgation to L.-'I-;I the peace, an obligation Congri choss nol
to impose because it thought such an obligation uneonstity
tional. To this day, there is no agreed basis for imposing
viearious liability on an emplover for the torts of an emiplovie
when the employer is not at fault for negligent hiring N PTOper
training, or inadequate control or direetion of h ernploye
See W. Prosser, Law of Torts, § 60, at 459 (4th ed. 1971)
Nonetheless, two justifications t | to stand oul First is the

sommongense notion that no matter ho hlamel: T .
plover appears to be in dhividlual ease, aecidents might
nonetheless be reduced if emplovers had to bear the cost of
e rfrl-.‘ b, e PR ] b & ] ” wer & | I rurmie The Law
! 3 § i |

24 i T i i |
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of Torts, § 26.3, at 13681360 (1956). Second is the argument
that the cost of accidents should he -'|1r|-.-|q| to the |-||lnr:-|_;r:'_-llr
as a whole on an insurance theory. See, e. g., id., § 26.5: W,
Prosser, supra, at 459

The first justification iz of the same sort that wae offered for
the Sherman amendment: “The obligation to make compensa-
tiomn for jl!jll! r"'-'||:1iIILE from riot 15, ]:._'..' :'-,1'hi11';i_r'_'-.' enactment of
statutes, affirmatory law, and the reason of passing the statute
is to secure a more perfect police regulation.” Globe, at 777
{Sen. Frelinghuysen). This justification was obviously insuf-
ficient to sustain the amendment against constitutional attack
and there is no reason to suppose that a more general liability
imposed for a similar reason would have been thought less
constitutionally objectionable. The second justification was
similarly put forward as a justification for the Sherman
amendment: “we do not look upon [the Sherman amendment )
as a punishment . . . . Tt is a mutual insurance” 7Id., at
792 (Rep. Butler) Apain, this justifieation was insufficient
Lo "'”"‘:‘u-li” TII*" amendment .'I""l | II='|||_ 1 '.'.l'lil'l ADEeEAT Lo l‘ll'
objectionable not onlvy on P wgg-Dennison-Day grounds but
also on the ground that the Constitution nowhere ereates a
right to insurance.®

-

Finally, it is necessary to comment briefly on our decisior
Aldinger v. Howard, 427 U, 8.1 (1976). There we held that
pendent party jurisdiction predicated on 28 17, 8. C. § 1343 (3)

the jurisdietional counterpart of £ 1983, would be inconsistent

I 5 1 1 {1

i to 1 { # 1 F ¥ H
Tar n Gl & il hahility f 1 | |
ihi i o . . I el v in B i i
I i 1ld 1 i i the mer }
il . , . i h I | ¥
failure g 1 I & 10 ln L
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with Coneress’ refusal to create a cause of action against loeal

povernments.  See 427 U. 8., at 16-17. Our cone lusion today
that Congress did indeed intend to ereate a cause of action
wraingt surh governments 18 sguar v ineconsistent with the
entin decidendi of Aldinger. Moreover, although we today
conelude that Congress did not impose respor deat sunerior

whility o vornments, the lerislative history i the

neesE NG cor '-'"'"*i"'l': | hoatility toe s ".'1]

to<law ,.‘.!'-'!‘- '|, IE-'I 'E r| ™ '|| _';*-'-:-'-".nl

history is to the contrary. See p. 20, supra

A\ ceordinely. we conelude that the question of pendent party
jurizdietion decided i {1dis ger, supra, and not before us here
must now be considered open for re-examination in an

annronriate cas

{ 170 il i rlusior i local e rni i wlies ol b=
aned directly under & 1983 for all forms of rehiel ihere remaine
| atest i ot official i it he hadies ars 1t 1l
t Ol 1 munieipal entities ¢ ot he entitled to an
3 t 1 nit lest our eeigion that h hod ar
et to suit under § 1983 “be d e of W
R 116 17, 2, 232, 248 (1974). Moreover, & t of
bao - n tv t L] 0 | hadies sued f Hiet-
! 0 wrival z ja not warranted r the
| h | t tal i rmininge pther
f | ( 1 g w of defendant ntitled to
3 1083 actu namely “a considered 1 "
t 1 ty hist lly aecorded th levant offi {
common | | t interests b | it Fnb Pacht i
4 11 8. 400, 421 (197 Although t! mmon law one
. 1 hadi : —y the perfor : f
) [ o ot i
{ e &f woval gl the prineci i
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licial and gquasi-judicial immunity,™ bui tead “[flor well
over a century . . has been subjected to vigorous eriticis
W. Prosser, Handbook of the Law of Torts 084 (4th ed. 1971
I[ndeed, this Court has described the tenet of absolute munie-

pal immunity for the performance of governmental f

with the rule has result 1 ! or avalanc : #-&
I ||i.|- r;. v isina : ! " Prozaor nes
1 Oy i o i1 -f' ] |
the majority rule appears to be, that shzence of a
! te granting tv. a munieipality is liahle for its
negligenee 1 the sar rm B ; .
COrTH ti0 Thi q an-la ' i |
rOVET] tal immunity orn as 1 1 ety 5 B
defense i tions against it | d o I ] r
to obtain in this eountry on m & 1 oritv of states”

E. MeQuillin, M pinal Corporations & 53.02 at 104 (3
v. ol 1977 (footnotes omitte
At present, it appears that no more than 11 States eontinu

atrictlyv to A re to the |'-i.| COMITon ': " r.I.II Qen P Harlev

& B, Wasineer, Goven "

+] d .“ e L ) I\' TEN Y\ ¥
fmh P 1 - 1 (1976 ¥ o -
7 i f 13 1 ME (1872 5 -
1] E29 18650
. 2OV 11 dowetr t
l I
i d 4
T .
i ek | b S
g may Feceive i n or proper As 0 resi [




To=-1914—0PINION

38 MONELL ». NEW YORK CITY DEPT. OF SOCIAL SBERVICES

or Creature of Necessity, 16 Washburn L. Rev. 12, 3453
(1976). What sapped vitality remains of the largely repudi-
ated common-law rule of absolute munieipal immunity pro-

vides a clearly inadequate basis for adopting that rule in the
§ 1983 context in the face of our determination that Congress
intended to allow § 1983 suits directly against munieipal
bodies.

Sinee the question of the nature of official immunity to be
afforded local government bodies has been neither extensively
briefed by the parties nor addressed by the courts below, we
express no views on its scope bevond holding that munieipal
hodies sued under § 1983 are not entitled to ahsolute immunity.
Cf. Bivens v. 8ix Unknown Federal Narcotics Agents, 403177 8,
380, 397-398 (1971).

v

For the reasons stated above, the judgment of the Court of

Appeals is
Reversed

APPENDIX
As propozed, the Sherman amendment was as follows:

“That if any house, tenement, eabin, shop, building,
barn, or granary shall be unlawfully or feloniously demol-
ished, pulled down, burned, or destroyed, wholly or in
part, by any persons riotously and tumultuously assem-
bled together; or if any person shall unlawfully and with
force and violence be whipped, scourged, wounded, or
killed by any persons riotously and tumultuously assem
bled together: and if such offense was committed to
deprive any person of any right conferred upon him by
the Constitution and laws of the United States, or to
deter him or punish him for exercising such right, or by
reason of his race, color, or previous condition of servitude,
in every such ease the inhabitants of the county, eity, or
parish in which any of the said offenses shall be com-
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mitted shall be liable to pay full compensation to the
person or persons damnified by such offense if living, or to
his widow or legal representative if dead: and such com-
pensation may be recovered by such person or his repre-
."'"IIIHI.T-‘-"' by a suit in any court of the United States of
competent jurisdietion in the distriet in which the offense
was committed, to be in the name of the person i jured
or his legal representative. and against said eountv, eitv,
or parich. And execution mav be issied on a mdement
rendered in such suit and may be levied upon any prop
erty, real or personal, of any person in said county, city
or parish, and the said eounty, eity, or parich mav recover

tha P-” amount nf -!|I"|. :|||;E1\'.|!r rreta ::I-.i interest,

frovm ANY PErs0N Or DPersons o

ACCPESOTY 1IN -'|"'!| ['ir:F il. an acrtion l" any oourt of com-

etent i||r-i---|'--1i--::_' Glohe at 663

That if any house, tenement. eabin. shop. building
harn o ! chall | T [P TT1 | ar fel f 1 1 1
o | | nulled d |_| I | ] tri | 1
s 0] . ] 14 ,

Jad o ; f o n I' | |
1',_. | | ' | i £ i1
|\ | III. S il | It ] |
bl 1 tl vith 1 o i 1 any
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such compensation mav | recovered m oan action on the

CASe ]'- gurch DETEOn Or his renres: rtati in anv court of

[l'|- [Tnited States of comnetent iurisdietion i the digkrist
in which the offense was committed, such action to be in

the name of the person |"Ilii"||_ or his leeal representative

and against said eounty. eitv, or parish: and in which
Al 15_.... anv of 1'|| n rties cOTI .i1r::=':_]' g-c':--' acts T he
;|'|illl-|] a5 |_!--::l,.|l-:|.r.; _"||1!: any navment ,:If . 11 I'_":

ment, or pert thereof unsatisfied. recovered by the plain

tiff in sueh action, may, if not satisfied by the individual
deferndant therein witl two months next after the
recovery of such judgment upon execution luly izsnued

arainst such individual defendant in such judement. and
returned unsatisfied. in whole or in part, be enforeed
arainst such eounty, eity, or parigh, by exeeution. attach
ment, mandamus, garnishment, or anv other proceeding
in aid of execution or applicable to the enforeement of

mdgments against munieipal corporationg s and sueh inde

ment shall be a lien az well unon all monevs in the
treasury of such e untv, e1ty, o1 |'_-!'.|- A8 UP0n thea nt or
property thereof And the eourt in any sueh action mav
on motion cavse additional parties to be made therein
l_,_.,.,._,_-__\_..,. AR PIRSST NSt LTS T AR -
And the said ecounty, eity, o ;"':*-'! may recover the
full amount of suel indement. by i | d with eostzs and
interest, from any person or perzons engaged as prineipal
or accessorv in such riot. in an action in anv eourt of

competent jurisdietion. And such eounty, eity, or parish,

g0 paving, shall alsn be subrogated to all the 118 tiff's
lgment.”  Globe, at 749 and 753
The relevant text of econd conference substitute for the
Sherman pimernid { ollows
Ah I < 0 wersons, | 1% i |-. owl |3-_r- I L v Ol
the Wrongs o -"i'l'l to b |E.|' i ;,":I :'||I'-'--! in tl
second section of this act are about to be eon e il
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having power to prevent or aid in preventing the same
shall neglect or refuse so to do, and such wrongful act
shall be committed, such person or persons shall be liable
to the person injured, or his legal representative.” Globe
at B4 (emphasis added)
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