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75-1914

Monell

To whom does 1983 apply in the context of a Board of Education and a city’s Department [of] Social Services.

Do individual members of Board qualify as “persons” with regard to back pay.?







Oscar Chase concedes Brief 2-3

Declaratory relief and injunctive relief claims
 became moot [^] when policy changed in 72 or 73.  
Petitioners concede that Department of Social Services of New York City is not a “person” under 1983.

So what we have left is the Board of Education on 1st issue and the 2d issue.

Past 1983 cases where “school boards” involved and issue of “person” not raised are not determinative

Argument can be made that these cases are indistinguishable

The answer is that the issue was not raised there

The answer is that WOD erred as to the Legislative History of 1983
Felix Franfurter challenged him in sole dissent.  John Marshall Harlan & Potter Stewart said neither persuasive and would stick by the Classic and Screws examples
Congress thus far has not chosen to override

2 alternatives:


1)  Concede error in Monroe re legislative history & reverse


2)  Say water over the dam & stare decisis
Congress can remedy if it chooses.

I am not comfortable.  But Flood v. Kuhn lends some support to affirming
School Board

If Monroe & Moor are to be left in effect, school board should be free too

Same considerations
 apply
Particularly this one 
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75-914
   (2)
Officers & damages
Peculiar to say they are subject to injunctive and declaratory relief.  That [it] depends on the relief sought.

Yet that is the Ex parte Young solution
To hold them liable is an end-run around Monroe, for the city has to be the real Defendant. Is it?

Generally, too, the §1983 atmosphere of 1871 is not today’s atmosphere

The statute long lay dormant

Let Congress act if it will (it won’t)

The “Congressional inaction” argument can be used by either side

11th Amendment affords an analogy

Title VII as amended in 1972 gives petitioners a cause of action for any such present violation
Affirm
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�Words added by the editor for clarity are enclosed in brackets as are editor comments. All footnotes have been added by the editor.  Interpretations of which the editor is particularly uncertain are indicated in italics and alternative interpretations may be indicated in footnotes.  Items in small caps were printed or typed in the original rather than handwritten.  Items that are underlined were underlined in red (apparently later) in the original.  Items double underlined were underlined once in black and then (apparently later) in red.  Blue checkmarks are roughly where similar checkmarks appear in the original.  Words in red are in red in the original.


� This phrase appears above the words “moot” etc., but I have added the carat.  The abbreviation for “Oscar Chase” appears to be either “AC or “OC,” and I read it as referring to Oscar Chase since he is the lawyer for the petitioner and thus in a position to have conceded that point.  I do not see anything at pages 2-3 of any of the merits briefs that corresponds to the purported concession. The � HYPERLINK "../HAB/Blackmun%2004%20Monell%20(CF%20258-2%20PDF%20Files)/8-18-76%20Memo%20E%20Comey%20to%20Pool%20HAB258F20068.pdf" ��pool memorandum� written by Eric Comey (one of Justice Powell’s clerks) does discuss the mootness issue at pages 2-3, and Justice Blackmun may have been referring to that document.  


� This abbreviation is “cls” which I interpret as claims based on context.  


� This abbreviation is “©” which HAB sometimes uses for “considerations.”  


� Presumably this should be Monell’s case number 75-1914.  


� These words are in red (and apparently written later) in the original.  





