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No. 75-1914,   Monell v. Department of Social Services of the City of New York

The Chief Justice


Either corp entities or officials must be “persons” if case may be maintained.  I’d say they are not under Monroe v Pape. 
Stewart, J. 



Can officials be mulcted in damages – not reached if school board is a person


I think Monroe v Pape bars suit against city on respondeat superior – rejection of Sherman amend shows can’t be sued unless boundaries are theory of absolute liability.  But school deseg cases make clear school board can be sued for direct violations by the board as here.  But even city ought be held to own direct acts.

There may be Wood v Strickland defense here.  Will pass

White J.



Wouldn’t extend Monroe v. Pape to school board – whether I agree how far it should be cut back is irrelevant.  Where agents do precisely what they’re authorized to do, body should be “person” for purposes of liability. 
 

Marshall, J.    



Like to be as gentle as possible with Monroe v Pape  – leave it there & not extend it here.
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Blackmun, J. 

 I’m at sea in this case.  Monroe v. Pape has bothered me.  Think William O. Douglas was wrong on his history.  Issue of “person” [was] not raised in school cases & Monroe suggests [we] must affirm.  If we want to pull back from it, have problem that Congress hasn’t.  Have to affirm because think I’m bound by it. 
Powell, J.



Frankfurter was right in Monroe v. Pape.  Never made sense to say those cops acted in [sic] “color of state action.”  Would go with idea that when policy of body violates constitution that’s violation of 1983 by a “person.”  So I lean toward PS views.  See difficulties getting around logic of Kenosha and so have to be tentative. 
Rehnquist, J.


1983 “person” issue never raised in school cases.  It was the officials clearly under 1983 who were enjoined under Gurfein’s
  analogy to ex parte Young.


If stare decisis means anything, rejection of FF’s [illegible word] position  means have to open up both the Sherman Act
 and color of state law points.

Can’t draw line between policy making officials and subordinate officers.
Stevens, J.



On “person” [I] agree with WJB the Court would look ridiculous to say school board not a person.


Have doubts about Monroe v. Pape but it and Moore v Alameda county were police officers.  This board is engaged in wholly  different level of activity.  


I would thus limit Monroe to cases where police officers are involved.  










�Words added by the editor for clarity are enclosed in brackets.  All footnotes have been added by the editor.  Interpretations of which the editor is particularly uncertain are indicated in italics and alternative interpretations may be indicated in footnotes.  Items in small caps were printed or typed in the original rather than handwritten.  





� Judge Murray Gurfein wrote the Second Circuit Court of Appeals decision in Monell.  


� WHR presumably means the Sherman Amendment to the Ku Klux Act rather than the Sherman Antitrust Act.





