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Petitioners, a class of female employees of the Department
of Social Serviees and the Board of Fducation of the City of
New York, commenced this action under 42 U, 8. C. & 1983
in July 1971 The gravamen of the complaint was that the
Board and the Department had as a matter of official policy
compelled pregnant employees to take unpaid leaves of
ahsenee hefore such leaves were required for medieal reasons.’

1T he complaimt was ginended on September 14, 1972 to allege a claim
mder Titls VIT of the 1964 Civil Rights Act, s amended, 42 U. 8. C,
:‘_:"_'.1!1!.- [ TUT0 sl anil ?"II'_'|| Yl The In=triet ot held that the 1972
amendments to Title VII did not ippla retroaetively to diserimimation
auffered pror to those amendments even when an action challenging such
¢ diseriminaiion was pending on the date of the amendments,  FH
upp, 354, =66 (SDNY 19751, This holding was affirmed on el

2 254, 261-262 (CA2 1U76) Aithough petitioners songht oer-

he Toele VI e

s well as the § 1953 claim, we reat picted

LI
i of cortiorar to the latter sue, 429 17, 8. 1071
i %ew York had a eitywide poliey of foreing

frer the fiftth n onth of pregnaney unliess

wpel of wn emmployves ageney allowed up to an
viendis] Complaint ¥ 28, App 13-14

ihis, bur stated that thi= poliex had been
il viswer @ 13, App 2= The plan-
poarid had o policy of reguiring women o
seventh month of pregnancy unless that

e sehool venr, i which ease the teacher
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Cf. Cleveland Board of Education v. LaFleur, 414 U, 8. 632
(1974). The suit =ought injunctive relief and back pay for
periods of unlawful foreed leave, Named as defendants in the
action were the Department and its Commissioner, the Board
and its Chancellor, and the city of New York and its Mayor.
In each case, the individual defendants were sued solely in
their official capacities.”

On eross-motions for summary judgment, the Distriet Court
for the Southern District of New York held moot petitioners’
claims for injunctive and declaratory relief since the city of
New York and the Board, after the filing of the complaint, had
changed their policies relating to matermity leaves so that no
pregnant employee would have to take leave unless she was
medically unable to continue to perform her job. 394 F.
Supp. 853, 855. No one now challenges this conelusion. The
court did conclude, however, that the acts complained of
were unconstitutional under LaFleur, supra. 394 F. Supp.,
at 855. Nonetheless plaintiff's prayers for back pay were
denied because any such damages would eome ultimately from
the City of New York and, therefore, to hold otherwise would
be to “circumvent” the immunity conferred on municipalities
by Monroe v. Pape, 365 U. 5. 167 (1961). See 304 F. Supp,,
at 855

On appeal, petitioners renewed their arguments that the
Board of Education® was not a “municipality” within the
meaning of Monroe v. Pape, supra, and that, in any event, the
District Court had erred in barring a damage award against
the individual defendants. The Court of Appeals for the
Second Circuit rejecteldl both contentions. The court first

could remain through the end of the school term Amended Complaint
o€ an 42 45, App. 1814, 21 Thiz allezation wag demed. Answer
19 18, 22, App. 3537
Amended Complaint € 24, App. 11-12

& Petitioners conceded that the Department of Sqejal Services enjoys the
ayme status az New York City for Monroe purposes.  See 532 F. 2d, at

MR
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held that the Board of Education was not a person under
§ 1083 because “it performs a vital governmental funetion . . .,
and, significantly, while it has the right to determine how the
funds appropriated to it shall be spent . . . , it has no final
say in deciding what its appropriations shall be.” 532 F. 2d
250, 263 (1976) (eitation omitted). The individual defend-
ants, however, were “persons” under § 1983, even when sued
solely in their official eapacities. Id., at 264. Yet, because a
damage award would “have to be paid by a eity that was held
not to be amenable to such an action in Monroe v. Pape,” a
damage action against officials sued in their official capacities
could not proceed. Id., at 265.

We granted certiorari in this case, 429 U, 8, 1071, to consider
“Whether local governmental officials and/or local inde-
pendent school boards are “persons” within the meaning
of 42 U. 8, C. § 1983 when equitable relief in the nature
of back pay is sought against them in their official
capacities?"  Pet, for Cert. 8.

Although, after plenary consideration, we have decided the
merits of over a score of cases brought under §1983 in
which the principal defendant was a school board *—and,

s Milliken v, Bradley, 433 U. 8. 267 (1977): Dayton Board of Educa-

tion v. Brinkman, 433 U. 5. 406 (1977);: Vorchheimer ¥ Sehood Deatrict

of Philadelpha, 430 7. 2 703 (1977 ; East Carrall Parsh School Board v
VWarshafl, 424 1, 3. 636 {1976 : Milliken v, Bradley, 418 17. 8. 717 (1974);
Bradley v. School Board of the City of Richmond, 416 U 8. 696 (1974);
Cleveland Board of Eduration v. LaFleur, 414 7. 8. /32 (1974): Keyea v
School District No. 1, 413 U, 8, 180 (1973); San intonio School District ¥
Rodriguez, 411 U. 8. 1 (1973); Swann v. Charlotte-Meckle nburg Board
of Education, 402 U, 2.1 {1971); Northeross v, City of Memphis Board
. aq7 17 8 232 (1970): Carter v. West Feliciana Parish
ounly Board

of Fdweation
Sehool Board, 2306 U, 5. 2246 (1969) ; Alerander v, Holmes (

of Education, 306 U, 8. 19 (1969) ; Kramer v. U'nion Free School Distret,
e 1] ]- :‘! 'l',” | e fimker v _|r.||-'h .1.|||.I|-'.'.1 |r|'|III- yLL .l-'l'-'l- vl _"'-.'Jl..u.' f_nlx.!..'f
agg 11 2 503 (1960): Monree v. Board of Commissioners 301 U, 8 450
2 443 (1968); lrreem ¥

i 146%] Raney v. Roard af Educaltion, 391 L]
County School Board of New Kent County, 301 U, 5, 430 (1968) ; School
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indeed. in some of which § 1983 and its jurisdictional eounter-
part, 28 U, 8. C. § 1343, provided the only basis for jurisdie-
tion"—we indicated in Mt. Healthy City Board of Ed. v.
Doyle, 429 U. 8. 274, 279 (1977), last Term that the question
presented here was open and would be decided “another day.”
That other day has come and we now overrule Monroe v, Pape,
supra, insofar as it holds that local governments are wholly
immune from suit under § 19837

|

In Monroe v. Pape, we held that “Congress did not under-
take to bring municipal eorporations within the ambit of
[ 1083]." 3653 U. S, at 187. The sole basis for this conclu-
sion was an inference drawn from Congress’ rejection of the
“Sherman amendment” to the bill which became Civil Rights
Aet of 1871, 17 Stat. 13—the precursor of § 1983—which would
have held a munieipal corporation liable for damage done to
the person or property of its inhabitants by private persons
“riotously and tumultuously assembled.”* Cong. Globe, 42d
Cong., 1st Sess., 749 (1871) (hereinafter “Globe”). Although
the Sherman amendment did not seek to amend § 1 of the Aet,

Dstrict of Abington Township v Schempp, 374 1. 8, 203 [ 1053) : (Toes v,
Bouard of Education, 373 U, 5. 653 {193y : MeNeese v. Board of Educa-
tiom, 373 U, 8, 668 (1963); Orleans Parish School Board v. Bush, 365 U 8,
560 (1961 Brown v, Board of Education, 347 17, 8. 4583 (1954)
Cleveland Beard of Edueation v. LaFleur, 414 1. 8, 632 636 (1974);
App, Kewes v School [hstrct No. 1, Q. T, 1972, No, T1=507, p. 4a; App.,
-Meekile |-'I-'.'-!. Board of F cation, (3, T 1970, Mo
281, p. 465a; Petition for Certiorari, Norfheross Board of Education,
O, T, 1969, No. 1136, p. 3; Tinker v Des Moines fndependent Srchood
Dhistrict, 308 17, 8. 503, 504 (1969); MeNeese v. Board of Eduwcation, 373

Swann v, Chardotl

17 % G6s. 671 (1963)
' However, we do affiem Mowroe v, Fape a5 17, 2, 167 (1961), insofar
< it hold: that the doetrine of resposdent superior 15 not 4 basis for
rendering municipalities hable under § 1953 Tor the constitutional torts of
i hewr emplovess, S Part 11, infra
W pxpressly declined  to consider “poliey  considerations” for or
191

ipninst, mumeipal habality,  See cth U. 5, a
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which 18 now & 1983, and although the nature of the ohligation
ecreated by that amendment was vastly different from that
ereated by £ 1, the Court nonetheless concluded in Monroe
that Congress must have meant to exelude munieipal corpora-
tions from the coverage of § 1 because “ ‘the House [in voting
against the Sherman amendment] had solemnly decided that
in their judgment Congress had no constitutional power to
impose any obligation upon county and town organizations,
the mere instrumentality for the administration of state law.” "
365 17, 8., at 190 (emphazis added), quoting Globe, at 804
(Rep. Poland). This statement, we thought, showed that

Congress doubted its “constitutional power . . . to impose
civil liability on munieipalities,” 365 U. 8., at 190 (emphasis
added), and that such doubt would have extended to any type
of eivil hability.®

A fresh analysis of debate on the Civil Rights Act of 1871,
and particularly of the case law which each side mustered in
its support, shows, however, that Monroe incorrectly equated
the “obligation” of which Representative Poland spoke with
“eivil hability.”

A. An Overview

There are three distinet stages in the legislative considera-
tion of the bill which became the Civil Rights Aet of 1871,
On March 28, 1871, Representative Shellabarger, acting for
a House select committee, reported H. R. 320, a bill “to
enforee the provisions of the Fourteenth Amendment to the
Constitution and for other purposes.” H. R. 320 contained
four sections. Seetion 1. now codified as 42 U, 8, C, § 1983,
was the subject of only limited debate and was passed without

' WM. Justice Douglas, the author of Maonroe, has sngzested that the
municipal exclusion might more properly rest on a theory that Congress
prevent the financial ruin that civil rights liability might impose
on mumcipalities,  See Cily o { Kenogha v. Bruno, 412 U, 8, 507, 517-520

(1973). However, this view has never been shared by the Court, see

sought 1o

Wonroe v, Pape, supra, n 7.oat 1M Meor v County of Alameda, 411

U 2 693 708 (1973, and the debates do not support this positon
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amendment.” Sections 2 through 4 dealt primarily with the
“other purpose” of suppressing Ku Klux Klan violence in
the southern States.” The wisdom and constitutionality of
these sections—not § 1, now § 1983—was the subject of almost
all congressional debate and each of these sections was
amended. The House finished its initial debates on H. R.
320 on April 7, 1871 and one week later the Senate also voted
out a bill."*  Again, debate on § 1 of the bill was limited and
that section was passed as introduced.

Immediately prior to the vote on H. R. 320 in the Senate,
Senator Sherman introdueed his amendment.”  This was not
an amendment to § 1 of the bill, but was to he added as § 7 at
the end of the bill. Under the Senate rules, no discussion of
the amendment was allowed and, although attempts were
made to amend the amendment, it was passed as introduced.
In this form, the amendment did not place liability on munie-
ipal corporations, but made any inhabitant of a municipality
liable for damage inflicted by persons “riotously or tumultu-
ously assembled.” **

The House refused to aequiesee in a number of amend-
ments made by the Senate, including the Sherman amend-
ment, and the respective versions of H. R. 320 were there-

1® (Flobe, at 522

11 Briefly. & 2 ereated certain federal erimes in addition to those defined
in 82 of the 1866 Civil Rights Act, 14 Stat. 97 pach aimed primarily at
the Ku Klux Klan, Section 3 ;'--'.'||:_|--| that the President could send the
militia into anv State weacked with Klan violence. Finally, § 4 provided
for suspension of the writ of habeas corpus n enumerated ecircumstances,

again primarily those thought to obtain where Klan violenee was rampant

Bee Cong, Globe, 42d Cong., 1st Sess. App., o 335-336 (1871) (hereinafter
(ilobe lll.'_lll |

12 Globe, at 7059

Zee jif., ot 663, quoted in Appendix, infra, at 41-42

1 fhad Ap achion lor recovery ol damages was o he the !I-I'li':'r:I'l
courts and denominated as a suit against the eounty, eity, or parish in
which the daomame had occurred.  Thid,  Exeention ol the judsment was
not o run agamst th wroperty ol the government wunit, however, but

yrainst the private property of any inhabitant I bedd




75-1914—0OPINTON
MONELL ». NEW YORK CITY DEPT. OF SOCIAL SERVICES 7

fore zent to a conference committee, Seetion 1 of the bill,
however, was not a subjeet of thiz conference ginee, as noted,
it was passed verbatim as introduced in both Houses of
Congress,

On April 18, 1871, the first conference committee completed
its work on H. IL. 320. The main features of the conference
committee draft of the Sherman amendment were these:
First, a cause of action was given to persons injured by

“any persons riotously and tumultuously assembled
together: . . . with intent to deprive any person of any
right conferred upon him by the Constitution and laws of
the United States. or to deter him or punish him for
exercising such right, or by reason of his race, color, or
previous condition of servitude . ¢
Second, the act provided that the action would be against
the eounty, eity, or parish in which the riot had oceurred and
that it eould be maintained by either the person injured or
his legal representative. Third, unlike the amendment as
proposed, the econference substitute made the government
defendant liable on the judgment if it was not gatisfied against
individual defendants who had committed the violence. If
a municipality were liable, the judgment against it could be
collected
“hy execution. attachment, mandamug, garnishment, or
any other proceeding m aid of execution or applicable
to the enforcement of judgments against municipal cor-
porations; and such judgment [would become] a lien
as well upon all moneys in the treasury of such county,
city, or parish, ag upon the other property thereof.”

In the ensuing debate on the first conferenee report, which
was the first debate of any kind on the Sherman amendment,
Senator Sherman explained that the purpose of his amend-

ment was to enlist the mid of persons of property the en-

sty g |l we o TA0 amdd 755, quoted W I'|i| T, weefre, at 1243,
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forcement of the eivil rights laws by making their property
"j'l,“!'-'[lllrl.'wlllllll'" for Ku Klux th.ll 1|.-1|n:u:[-."' Statutes |l]‘u.ftt'ci
on a similar theory, he stated, had long been in foree in
England and were in foree in 1871 in a number of States
Nonetheless there were eritical differences between the eon-
ference substitute and extant state and English statutes: the
econference substitute, unlike most state riot statutes, lacked
a short statute of limitations and imposed liability on the gov-
ernment defendant whether or not it had notice of the impend-
ing riot, whether or not the municipality was authorized to
exercise a police power, whether or not it exerted all reason-
able efforts to stop the riot, and whether or not the rioters
were eaught and punished.™

The first conferenee substitute passed the Senate but was
rejected by the House, House opponents, within whose ranks

18 5 Tet the people of property in the southern States understand that if
thev will not make the hue and erv and take the neepssary steps to put

down lawless vi 1 in those States their property will e holden TESPOn-
sible, and the effect will be most wholesome,”  Globe, at 761
Zenator Sherman was apparent]y wndg meerned that the conferenee com-

mittee substitute, unlike the original amendment, did not place liabality
for riot damage directly on the property of the well-to-do, but instead
placed it on the local government, Presumably he assumed that taxes
would be levied against the property of the inhabitants to make the locality
I|'|I.| I'

? Acrording 1o Senator Bherman, the law had orEinally been .|1ln;:r|-|| m
had most recently
[ee Globe, at T6O,

England immediatelv after the Norman Condguest

promulgated as the law of 7 & & Geo. IV, ch
During the course of the debates, it appeared that Kentucky, Marvland

Massachusetts, and New York had similar laws. See id, at 751 (Rep

Shellabarger d.. at TH2 (Ben, Btevenson) ;o at 771 (Sen. Thurman);
Butler Sueh o municipal liability was apparently
ot New Fneland, See ad., at 761 (Sen Sherman)

ponents, nelnding i |||::-.|---r ol =senators who f'lll

voted for § 1 of the I, eriticised the Sherman amendment as an imperfect
and mmpoltie renderning « the state =tatutes Morcover, as ||-|||--.| the
el | :-I.-'l' sulbstitute conld b matmed 1o protect rights that were not
nrotected by the Constitution A compdetle crbigue wias Zivel by Benator
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were some who had supported § 1, thought the Federal Gov-
ernment could not, eonsistent with the Constitution, obligate
municipal corporations to keep the peace if those corporations
were neither so obligated nor so authorized by their state
charters.  And, because of this constitutional objection, oppo-
nents of the Sherman amendment were unwilling to impose
damage liability for |'||L5.|'|||.|-|'1’|H'|||u||r="1I of a duty which Congress
could not require municipalities to perform. This position 18
reflected in Representative Poland’s statement that is quoted
1 Monroe "

Because the House rejected the first conference report a
second conference was called and it duly issued its report.
The second eonference substitute for the Sherman amendment
abandoned municipal liability and, instead, made “any per-
son or persons having knowledge [that a conspiracy to violate
civil rights was afoot], and having power to prevent or aid
in preventing the same,” who did not attempt to stop the
same. liable to any person injured by the conspiracy.” The
amendment in this form was adopted by both Houses of Con-
gress and is now codified as 42 U. 8. C. § 1986

The meaning of the legislative history sketched above can
most readily be developed by first considering the debate on
the report of the first conference committee. This debate
shows conclusively that the econstitutional objections raised
against the Sherman amendment—on which our holding in
Monroe was based. see p. 5. supra—would not have prohibited
rongressional ereation of a civil remedy against state munici-
pal corporations that in fringed federal rights, Because § 1 of
the Civil Rights Act does not state --umuh that munieipal
corporations come within its ambit, it is fin nally necessary to
mterpret § 1 to confirm 1]..:1 such corporations were indeed
mtended to be included within the © --:r'--:lll‘\' to whom that

section applies

10 B 365 17, 8, at 190, gquoted at p H, supra

S ot (i 128 -|II|-'|-| mn I'|.|'| ndix, infra, at 13
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B. Debate on the First Conference |{|-|:-::|1't

The style of argument adopted by both proponents and
opponents of the Sherman amendment in both Houses of
Congress was largely legal, with frequent references to cases
decided by this Court and the supreme courts of the several
States. Proponents of the Sherman amendment did not, how-
ever, discuss in detail the argument in favor of its constitu-
tionality. Nonetheless, it is possible to piece together such an
argument from the debates on the first conference report and
those on &2 of the eivil rights bill, which, beeause it allowed
the Federal Government to prosecute crimes “in the states,”
had also raised questions of federal power. The account of
Representative Shellabarger, the House sponsor of H. R. 320,
is the most complete.

Shellabarger began his discussion of H. R. 320 by stating
that “there is a domain of constitutional law involved in the
right consideration of this measure which is wholly unex-
plored.” Cong. Globe, 42d Cong., 1st Sess., App.. at 67 (1871)
{ hereinafter “Globe App.”). There were analogies, however.
With respect to the meaning of § 1 of the Fourteenth Amend-
ment, and particularly its Privileges or Immunities Clause,
Shellabarger relied on the statement of Mr, Justice Washing-
ton in Corfield v. Coryell, 4 Wash, C. C. 371 (X 'ED Pa.
1225) . which defined the privileges protected by Art. IV:

“ What these fundamental privileges are[.] it would per-
haps be more tedious than difficult to enumerate. They
mav. however. be all comprehended under the following
general heads: protection by the Government S

Mark that
Cprotection by the Government, the enjoyment of life

and liberty, with the right to acquire and possess property

of every kind, and to pursue and obtain happiness and
-\.';|t.-=1'-.' 4 1‘:]|||;|' _'||_|||:-__ at ) :t':t'.rlll,'[.-\.i!-' :|_|||:.|I'I|’_.
g uot ine 4 Wash. C. (., at 380
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Hu||r|i||_|_5 on his conclusion that eitizens were owed protec-
tion—a conclusion not disputed by opponents of the Sherman
Amendment “"—Shellabarger then considered Congress’ role in
]I-l'il‘.'i_ili_l_l[-_f that [T tection.,  Here again there were |:1'1~t'i'1|1'!lh-‘2

“ICongress hag alwave] assumed to enforee, as against
the States, and also persons, every one of the provisions
of the Constitution, Most of the provisions of the Con-
stitution which restrain and directly relate to the States,
siueh as those in [Art. I, § 10.] relate to the divisions of
the political powers of the State and General Govern-
ments. . . . These prohibitions upon political powers of
the States are all of such nature that they ean be, and
even have been, . . . enforeed by the eourts of the United
States declaring void all State acts of encroachment on
Federal powers. Thus, and thus sufficiently, has the
United States ‘enforeed’ these provisions of the Constitu-
tion. But there are some that are not of this class.
These are where the court secures the rights or the liabili-
ties of persons within the States, as between such persons
and the States,

-y

1 e (lobe. at 758 (Sen, Trumbwll); e, at 772 (Sen, Thurman); id.,

at 791 (Rep. Willard), The Supreme Court of Indiana had =0 held in

riving effect to the Civil Rights Aet of 1866, See smith v. Moody, 26 Ind
a0 (18660 (Tollowmmg Cary i) ! i thiree state sapreme court cases
referred ta in Globe App., at 68 (Rep, Shellabarger). Moreover, §2 of
the 1571 Act as ||_|---|-|‘|_ miliks t 1, Jroseeiiied [Hersnns Wi 1,|||.|‘--| federal
rights whether or not that vielation was under color of official anthority,
wpparently on the theory that ku Klux Klan violenes was iniringing the
richt of prrotection defined Iy Coryell N oniet heless apponents argned

that municipalities were ot gener v eharged by the States winh keeping

the peaee and 1 did not have police forees, so that the duty to afford

Jrrod et 14 nieht mot o violy m the IUnC pEry, but on whatever ag

of state government was charged by the =state with keeping the peace
= 1y A mwd m. B, amfra In addition, thes e that Congress eonili
ot eom=trrent pora il dd to the dutpes of |.|:|::|'|I . i UL 13=1%9,
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“These three are: first, that as to fugitives from jus-
tice ¥ second, that as to fugitives from service, (or
slaves ®"1:) third, that declaring that the “citizens of each
State shall be entitled to all the privileges and immuni-
ties of citizens in the several States.’ "

“And, sir, every one of these—the only provisions where
it was deemed that legislation was required to enforee the
constitutional provisions—the only three where the rights
or liabilities of persons in the States, as between these per-
sons and the States, are directly provided for, Congress
has by legislation affirmatively interfered to protect . . .
such persons.” Globe App., at 69-70.

Of legislation mentioned by Shellabarger, the closest analog
of the Sherman amendment, ironieally, was the statute imple-
menting the fugitives from justice and fugitive slave provisions
of Art. IV—the Act of Feb, 12, 1793, ch. 7, 1 Stat. 302—the
constitutionality of which had been gustained in 1842, in Prigg
v. Pennsylvania, 16 Pet. 539. There, Mr. Justice Story,
writing for the Court, held that Art. TV gave slaveowners a
federal right to the unhindered possession of their slaves in
whatever State such slaves might be found. 16 Pet., at 612
Because state process for recovering runaway slaves might be
inadequate or even hostile to the rights of the slaveowner,
the right intended to be conferred could be negated if left to

22 |1, 8, Const., Art. IV, §2, ¢l. 2:

{ Person chareed in any State with Treazon, Felony, or other Crime, who
ghall flee from Justice, and be found in another State, shall on Demand
of the executive Authority of the State from which he fled, be delivered
up, to be removed to the State having Jurisdiction of the Crime."”

Brd ol 3

Mo Person held to Serviee or Labour in one State under the Laws thereof,

pscaping into another, shall, in Consequence of any Law or Regulation

therein. be discharged from sueh Serviee or Labour, but =hall be delivered

up on Claim of the Party to whom such Serviee or Labour may be due.”
Il el 1
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state implementation, [fd., at 614 Thus, since the Constitu-
tion guaranteed the right and this in turn required a remedy,
Story held it to be a “matural inference” that Congress had
the power itself to ensure an appropriate (in the Necessary
and Proper Clause sense) remedy for the right. Id. at 615,

Building on Prigg, Shellabarger argued that a remedy
against municipalities and counties was an appropriate—and
hence constitutional—method for ensuring the protection
which the Fourteenth Amendment made every citizen's federal
right This much was clear from the adoption of such
statutes by the several States as deviees for suppressing riot.™
Thus. said Shellabarger. the only serious question remaining
was “whether. since a county is an integer or part of a State,
the United States can impose upon it. as such, any obligations
to keep the peace in obedience to United States laws.” ¥ This
he answered affirmatively, citing Board of (ommissioners v.
Aspinwall, 24 How. 376 (1861), the first of many ecases™
lI!-||-;l|1|ill_'_'. the power of federal courts to enforee the Contraet
(lause against municipalities,™

House opponents of the Sherman amendment—whose views
are particularly important sinee only the House voted down

s Qpp (lobe, at T51 Spe alen id.. at TH0 (Sen, Sherman) (“1f a Btate
Ty pass a law making a county responsible for a riot in order
to deter =such enme, then we may pass the same Fermedies ol

6 [, at 751: = 17 AU VT

27 (lobe. at 751 (emphasis added). Compare this statement with Repre-

spntative Poland’s remark upor which our holding Monroe was based

See [, SURT

8 Qon & g Geloeke v, City o Dubunue, 1 Wall, 175 (1564): Von },r,._u_T_

an v, it Quincy. 4 Wall, 535 (1867) : Riggs v. Johnson County, 6
Wall Wh Qhst - Weher v, Lee County, 6 W PIOE (IRES) 0 S

Rooers. T Wall. 173 (1868): Benbow v. owa Ctiy, 7 Wall. 313 (1869)
b 5 I} W 11i mil) = i Finrmun
Hi=to =1 1 i 11 | = i trietion and
I 1, I=thd—1 555 17-1% (1971}

8 Bop (3lobe. at TH1=752
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the amendment—adid not dispute Shellabarger's elaim that the
Fourteenth Amendment created a federal right to protection,
see 1. 21, supra, but they argued that the loeal units of
government upon which the amendment fastened liability were
not obligated to keep the peace at state law and further that
the Federal Government could not constitutionally require
local governments to ereate police forees, whether this require-
ent was levied direetly, or indirectly by imposing damages
for breach of the peace on municipalities. The most complete
statement of this position is that of Representative Blair:

“The proposition known as the Sherman amend-

(ihers takmg a view smlar to Representative Blair'zs imeluded
Renrezentative Willard, see i, a 7091 Hepresentative Poland, =see id., at
=04 Representative Burchard, see id., at 795; Representative Farmswaorth,
soe id. at 700 Representative Willard also took a spmewhat different

pogition.  He thought that the Constiution would not allow the Federal

Crovernment 1 the manner in which a State fulfilled 1ts bl

i er 1 RN R 1
i LR i That 1=, hiee thom -_'! t ot natter of =0at thseretion whether
it delegated the peacekesping power municipl or county e ration

o 4 zher i He did not doubt, however, that the Federal Government

i | 1 11 ¢ ot the abdigaton 1) wied by the Sherman armeni-

1l il i e would have eni wreed the ymendment agninst a
muniel] 0 to which the peacekeeping obligation had been
deleg . = it TH1

0 nent= of the shern vmendment in (e Senate agreed with Blar
1 ¥
L I I
| o
il
i
1
| 1
{ .
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et 1= --:.I|||-|_'-.' INEW, It 1= :||1-~;_tl-t|||]' without a pre-
cedent in this country. . . . That amendment elaims the
power in the General Government to go into the States
of this Union and lay such obligations as it may please
apon the municipalities, which are the creations of the
States alone

[H lere it is propoesed, not to earry into effect an
obligation whirh rests upon the municipality, but to
create that obligation, and that is the provision I am
unable to assent to. The parallel of the hundred does not
m the least meet the case. The power that laid the
obligation upon the hundred first put the duty upon the
hundred that it should perform in that regard, and failing
to meet the obligation which had been laid upon 1t, it was
very proper that it should suffer damage for its negleet. . . .

. ['T1here are certain rights and duties that belong
to the States, . . . there are eertain powers that inhere in
the State governments.  They create these munici 'I'.‘1I'-"~
theyv say what [hl ir powers ghall be and what their obliga-
tions shall he, 1f 1|n- rovernment of the United States
can step in and add to those obligations, may it not
utterly destroy the municipality? If it can say that it
ghall be liable fo damages -.-f'tllll'i!'-,a from a rot,
where |[will] its power stop and what obligations . . .
might [1t] not lay upon a mu weipality

“Now. only the other day. the Supreme Court

deeided [in Collector v. Day, 11 Wall. 113 (1871)] that

" | | i 1l 101 dillon, Munrerpal
L ar n= B8 B45—46 (1873 ed | 1
ghi th nents of the S el pur 1o be § Cor?
1 1 o 1 it W i il' thei
T 1 I [N il R
i gl \ 1 in e et thia (T n al
1 lu L n L= V ild b 1 i nt ti
i 1T T 155 ot =ise Rl f Mav &
» = ) 19 1&ts UL T s L I AT
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there 12 no power in the Government of the United States,
under its authority to tax, to tax the salary of a State
officer.  Why? Hi[ll[J[}' beeause the power to tax involves
t||vz' power o 1|:'.-II'I:-_\', :LI.1| It was nol the mtent to gi".'l'
the Government of the United States power to destroy
the government of the States in any respect. [t was held
al=o in the caze of Prigeg vs, Pennsylvania [16 Pet, 539
(15423] that it is not within the power of the Congress
of the United States to lay duties upon a State officer;
that we cannot command a State officer to do any duty
whatever, as such: and I ask . . . the difference between
that and eommanding a municipality which is equally the
ereature of the State, to perform a duty.”  Globe, at 7495,

Any attempt to impute a unitary constitutional theory to
|||r|I'1I.|L'::1'=' of the Sherman amendment is. of eourse, fraught
with diffieulties. not the least of which is that most Members
of Congress did not speak to the issue of the constitutionality
of the amendment. Nonetheless, two considerations lead us
to conclude that Opponents of the Sherman '.HIII'III]]'I'H Int [mu.ui
it uneonstitutional substantially beeause of the reasons stated
by Representative Blair: First. Blair's analysis is precisely
that of Poland, whose views were quoted as authoritative in
Monroe, see p. 5. supra, and that analysis was shared in large
part by all House opponents who addressed the eom -T|1|J1|u|!-
ality of the Sherman amendment. Second, Blair's exegesis
of the reigning eonstitutional theorv of his day. as we ghall
explain. was elearly supported by precedent albeit precedent
that has not survived, see Er Parte Vieginia, 100 7. S5, 339,
47-348 (1880) ¢ Graves v. New York ex vel, €V Keefe, 306 U, 5.
Wik, 486 (1939 ) —and no other constitutional formula was
advaneed by partivipants in the House debates.

Collector v. Day. eited by Blair, was the clearest and, at the

time of the debates, the most reecent pronouncement ol a

-!--l"‘ v O el ale SOVerenrnty |||:I' HE] ]”:-.I'I' ‘-r!I':l"l |I]:ll'l'l_1
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limits on even the enumerated powers of the National Govern-
ment in favor of protecting State prerogatives. There, the
Court held that the United States could not tax the income of
Day, a Massachusetts state judge, because the independence
of the States within their legitimate spheres would be imperiled
if the instrumentalities through which States executed their
powers were “subject to the control of another and distinet
government.” 11 Wall., at 127, Although the Court in Day
apparently rested this holding in part on the proposition that
the taxing “power acknowledges no limits but the will of
the legislative body imposing the tax." id., at 125-126; ef.
MeCulloch v. Maryland, 4 Wheat, 316 (1819), the Court had
in other cases limited other national powers in order to avoid
interference with the States.™

In Prigg v. Pennsylvania, supra, for example, Mr. Justice
Storv, in addition to confirming a broad national power to
legislate under the Fugitive Slave Clause, see p. 12, supra, held
that Congress could not “insist that states . . . provide means
to carry into effect the duties of the national government,”
16 Pet., at 615616, And Mr, Justice MeLean agreed that,
“la]s a general prineiple.” 1t was true “that Congress had no
power to impose duties on state officers. as provided in the

\et of 1793, supral.” Nonetheless he wondered whether
Congress might not impose “positive” duties on state officers

where a clause of the Constitution, ke the Fugitive Slave

* In addition 1o the cases disenzsed in text, sve Lane Co
= Wall. 71. 77, &1 (1869}, in which the Court held that
tender acts zhould not be m=tred to reguire the States
tendered in United States notes sinee this might interfere w
=iate activit

Chiel da Tium & P

| stati fieers mentioned e the Law | ol 17931 Fir 1ol honnd to
eXerTe the duties '::|;-----| URp them by Congress, unless thev choose to

dia s or are required to do =0 by a law of thee state: and the ztate

rislature has the power, if it thinks proper, to i-r..'_||._| them, The act
of 1793, therefore, must depend altogether for s execution upor the offi-

ers of the Umited States named oo 16 Pet i G300 (Taney, C. 1)
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Clause, seemed to require affirmative government assistance,
rather than restraint of government, to secure federal rights.
See id., at 664-665,

Had Justice MeLean been correct in his suggestion that.
where the Constitution envisioned affirmative government
assistance, the States or their officers or instrumentalities could
be required to provide it, there would have been little doubt
that Congress could have insisted that municipalities afford
by “positive” action the protection ™ owed individuals under
§ 1 of the Fourteenth Amendment whether or not municipali-
ties were obligated h."" state law to keep the peace,  However,
any such argument, largely foreclosed by Prigg, was made
il'|||m:-'-i]|h- h_‘.' the Court's ||1I]I|i||u in f'fr'r.'!.'{.r'f.'lr; v. Dennizon,
24 How. 66 (1861). There, the Court was asked to require
Dennison, the Governor of Ohio, to hand over Lago, a fugitive
from justice wanted in Kentueky, as required by £ 1 of the Act
mted Art. IV, £2, ¢l. 2, of the
Constitution.  Chief Justiee Tanev, writing for a unanimous

of 1793," supra, which implem

Court, refused to enforee that section of the Aet:
“IWle think it elear, that the Federal Government, under
the Constitution, has no power to impose on a State offi-
cer, as such, any duty whatever, and |'|unru-] him to [T
form it; for if it possessed this power, it might overload
the officer with duties which would fill up all his time, and
disable him from performing his obligations to the State,

‘See pp. 10=11, and o 21
Be it enacted That. whenever the executive authorityv of any state
i the Union <hall demand any person as @ fugitive from justice
ind =hall moreover roduce a copyv of an mdieiment found rha remng
the person =0 demanded, with having eommitted treazon, felony or other

vrime, certified as anthentie by the governor or chief magEirate of the

sl from whenee the person so charged fled, it shall be the duty of
the executive authority of the state or territory to which such ErEOn shall
have Hed, to eauze hin wr her to e arrested and seeured | wnid o
cauae the ugmtive to be dehivered to sueh agent [of the dem |.'.I|II"_: -'||1']
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and might impose on him duties of a character incompati-
ble with the rank and dignity to which he was elevated by
the State.” 24 How., at 107-108.

The rationale of Dennison—that the Nation could not
impose duties on state officers sinee that might impede States
in their legitimate activities—is obviously identical to that
which animated the decision in Collector v. Day. See p. 16,
supra. And, as Blair indieated, municipalities as instrumen-
talities through which States exeeuted their policies could be
equally disabled from earrying out State policies if they were
also obligated to carry out federally imposed duties. Although
no one cited Dennison by name, the prineiple for which it
stands was well known to Members of Congress,” many of
whom discussed Day ™ as well as a series of state supreme
court cases * in the mid-1860'= which had invalidated a federal
he ground that the tax
threatened the independence of a vital state funetion.®™ Thus,
there was ample support for Blair's view that the Sherman

tax on the process of state courts on t

amendment, by putting municipalities to the Hobson's choice
of keeping the peace or paying eivil damages, attempted to
umpose obligations on municipalities by indireetion that eould
not be imposed directly. thereby threatening to “destroy the
government of the States.”  Globe, at 705,

[f munieipal liability under £1 of the Civil Rights Act

“The Supreme Court of the United States has decided repeatedly that

Congress ean impoze no duty on a State offieer.”  Globe, at 700 (Rep
Farnsworth). See also od . at T58-T50 (Ren, Kerr)

"REee, e, g, Globe, at 764 (Ben, Daviz) hid. (Ben, Casserlv): id.. 772
(Ben. Thurman) (reciting logic of Day): id, at 777 (Sen. Frelinghuvsen):

., at TES-780 (Hep. Kerr) (reciting logie of Day): o, at 703 (Rep

Podanad ) 3 el at 798 (Rep, Farnsworth) (al=o reciting logic of Day)
Wiarr: v, P Fr Tmd, 276 0 1=64) fones v. Estate of Ked p, 19
Wi, 369 (1865): Fafield v, Clase, 15 Mich, 505 (1867): nion Bank v
Hil, 3 Cold. (43 Tenn.) 325 (1866 Smith v Sh e, H) Ala, 355 (1867)
'Eee Globe, at 764 (Sen. [avi=): ibnd, (Ben. Cas=erlev). See alzo T,

wiley . Constitutonal Limitations *455-24584 (1571 &)
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ereated a similar Hobson’s choice, we might conclude, as
Monroe did, that Congress could not have intended muniei-
palities to be among the “persons” to which that section
applied. But this is not the case
First, opponents expressly distinguished between imposing
an obligation to keep the peace and merely imposing eivil
liability for damages on a municipality that was obligated by
state law to keep the peace, but which had not in violation of
the Fourteenth Amendment. Representative Poland, for
example, reasoning from Contraet Clause precedents, indieated
that Congress could eonstitutionally confer jurisdietion on the
federal courts to entertain suits seeking to hold munieipalities
liable for using their authorized powers in violation of the
Constitution—which is as far as § 1 of the Civil Rights Act
went:
“I presume . . . that where a State had imposed a duty
[to keep the peace] upon [a] municipality . . . an action
would be allowed to be maintained against them in the
courts of the United States under the ordinary restrictions
as to jurisdiction., But enforcing a liability, existing by
their own contract, or by a State law, in the courts, is a
very widely different thing from devolving a new duty or
liability upon them by the national Government, which
has no power either to create or destroy them, and no
power or control over them whatever,” Globe, at 794,
Representative Burchard agreed:

“['TThere is no duty imposed by the Constitution of the
United States, or usually by State laws, upon a county to
protect the people of that county against the commission
of the offenses herein enumerated, such as the burning of
buildingz or any other injury to property or injury to
pPerson., Police powers are not conferred upon counties as
corporations; they are conferred upon eities that have
qualified legislative power. And so far as cities are con-

cerned, where the equal protection required to be afforded
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by a State 18 imposed upon a ecity by State laws, perhaps
the United States courts could enforee its perform-
ance. But counties . . . do not have any control of the
police . ., .." [d., at 795

See alzo the views of Rep, Willard, discussed at n. 30, supra.

Second, the doctrine of dual sovereignty apparently put no
limit on the power of federal courts to enforee the Constitution
against municipalities that violated it. Under the theory of
dual sovereignty set out in Prigg, this is quite understandable,
So long as federal courts were vindieating the Federal Consti-
tution, they were providing the “positive” government action
required to protect federal constitutional rights and no ques-
tion was raised of enlisting the States in “positive” action.
The limits of the principles announced in Dennison and Day
are not so well defined in logie, but are elear as a matter of
historv. It must be remembered that the same Court which
rendered Day also vigorously enforeed the Contracts Clause
against municipalities—an enforeement effort which ineluded
various forms of “positive” relief, such as ordering that taxes

be levied and eollected to discharge federal court judgments,

onee a constitutional infraction was found.** Thus, federal

o B ppses cited at one 2R, aupra Qipee this Court granted ungues
tionably “positive” relief in Contracts Clanse eazes, 1t appenrs that the
di=tinetion between the Bherman amendment vl those cases was not that
the [ormer created o posiove obiligation whereas the latter mmposed only
a negative restraint,  Instead, the distinetion must have heen that a viola-
tion of the Constitution was the predieate for “positive’ relief in the Con-
tractz Clause ecases, whersaz the Sherman amendment imposed damages

withowt regard to whether a loeal governmment was i any way at fault

for the breach of the peace for which it was to be held for damages S
p. %, gupra. While no one stated tha= distinetion expressly during the
debates the inference is strong that Congressmen in 1871 would have
drawn thiz distinction since it explaing why  Representatives Poland,
Burehard, snd Willard, see pp. 2021, supra, could oppose the amendment
while at the =ame time saving that the Federal Government might impose

damages on a local government that had ded ulted m oo state |I|:|'|'-|'l|. duty
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judicial enforeement of the Constitution’s express limits on
state power, sLnce it was done so fll-t:|1:4~||t[_1.'_ must notwith-
‘-1.:1|||'i|||i_\. ;III:'I.'1.||i||i|_"L ".H||:| ]: !.jl' f.'f.l|..'\'|ll|' or lll.lhf{ll' I]i{‘-'l" }“'l"'ll ill'I'I'I'I]H—
sible, at least =so long as the '|11T¢'r'|:1'1't¢'1['n|n of the Constitution
was left in the hands of the judiciary. Sinee § 1 of the Civil
Rights Act simply conferred jurisdietion on the federal courts
to enforee 1 of the Fourteenth Amendment—a situation
preeisely analogous to the grant of diversity jurisdiction under
which the Contract Clause was enforeed against munieci-
palities—there is no reason to suppose that opponents of the
Sherman amendment would have found anv econstitutional
barrier to § 1 suits against municipalities,

Finally, the very votes of those Members of Congress, who
opposed the Sherman amendment but who had voted for § 1,
eonfirm that the liability impos=ed by £ 1 was something very
different from that imposed by the amendment. Section 1
without :{1]r'-_-'1iu|| could be used to obtain a damage judgment
arainst state or t||||||i4'i|r:L] ,,._I':fr'. ials who violated federal consti-
tutional rights while acting under eolor of law." However, for
.I“-"'.-'.-'-'.-"f-i'i -".".'vrn.--.f.l‘-.'_l,' purposes, as Blair :lrll| others I'!'f'HIIllirff‘fi.”
there was no distinetion of eonstitutional magnitude between
officers and agents—ineluding corporate agents—of the State:

both were state instrumentalities and the State could be

impeded no matter over which sort of instrumentality the
o keep the peacs i it also explains why evervone agresd that a state
o munieipal officer conld constitutionally be held hable under §1 for
vielitions of the Constituton,  See . Z2-25, anfra

i1 Bep ¢ . Globe, at 334 (Rep, Hoar); id., at 365 (Rep, Arthur); i,
it 3GT-36% (Rep. Sheldon): id. at 385 (Rep, Lewis): Globe App., at 217

(Sen. Thurman) In addition, offieers were meluded among those who
ald be sued under the seeond conferenee substitute for the Sherman
\mendment See Clolwe. at 805 (exchange beiween Rep, Willard amd Re 4]

Shellabareer). There were no constitutional objections to the secord

See Olobe, at 705 (Rep. Blair); o, at 788 (Rep. Kerr) ; id,, at 793

(Rep. Burchard) : id., at 799 (Rep. Farnsworth)
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Federal Government sought to assert its power. Dennison
and Day, after all, were not suits against municipalities but
against officers and Blair was quite eonseious that he was
extending these ecases by applving them to municipal cor-
porations,' Nonetheless, Senator Thurman, who gave the
most exhaustive eritique of § 1—inter alin complaining that it
would be applied to state officers, see Globe, at 217—and who
opposed both § 1 and the Sherman amendment, the latter on
Prigg grounds, agreed unequivocally that §1 was constitu-
tional. Those who voted for § 1 must similarly have believed
in its constitutionality despite Prigg, Dennison, and Day.

C. Debate on § 1 of the Civil Rights Bill

From the foregoing discussion, it ig readily apparent that
nothing said in debate on the Sherman amendment would
have prevented holding a municipality liable under § 1 of the
Civil Rights Act for its own violations of the Fourteenth
Amendment. The question remains, however, whether the
reneral language deseribing those to be liable under § 1—"any
nerson’’—eovers more than natural persons.  An examination
of the debate on § 1 and application of appropriate rules of
construction shows unequivoeally that § 1 was intended to
cover legal as well as natural persons.

Representative Shellabarger was the first to explain the
function of § 1

“[Section 1] not only provides a eivil remedy for persons

Wle cannot command a Siate officer to do any duty whatever, as
such: and I azk ihe differenee hetween that and commanding a munie
ipality " Globe, at 795

e Globe App., at 216=217, quoted, infra, at n 45. In 15879, more-
aver, when the question of the lmits of the Prigg principle was squarely
presented in Ex parte Virginia, 100 U, 8. 339 (1880, this Court lield that
Dennison and Day and the prineiple of {ederalism for which they stand
did not prohibit federal enforcement of § 5 of the Fourteenth Amendment

) _— T
through =suits direeted to state officers,  See 10N 1, 8, at 345345
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whose former eondition may have been that of slaves,
but also to all people where, under color of State law,
they or any of them may be deprived of rights to which
they are entitled under the Constitution by reason and
virtue of their national eitizenship.” Globe App., at 68.

By extending a remedy to all people, including whites, §1
went bevond the mischief to which the remaining sections
of the 1871 Act were addressed. Representative Shellabarger
also stated without reservation that the constitutionality of
£ 2 of the Civil Rights Aet of 1866 controlled the constitu-
tionality of £ 1 of the 1871 Act, and that the former had been
approved by “the supreme courts of at least three States of
this Union™ and by Mr. Justice Swayne, sitting on eireuit, who
hat concluded “We have no doubt of the constitutionality of
every provision of this act.” [Ibid. He then went on to
deseribe how the eourts would and should interpret §1:
“This act is remedial, and in aid of the preservation of
human liberty and human rights. All statutes and con-
stitutional provisions authorizing such statutes are lib-
erally and beneficently construed. It would be most
strange and, in eivilized law, monstrous were this not the
rule of ]]11:,-r'|:11-t;|liun, As has been again and again de-
cided by vour own Supreme Court of the United States,
and everywhere else where there is wise judicial interpre-
tation. the largest latitude consistent with the words
employed is uniformly given in construing such statutes
and constitutional provisions as are meant to protect and
defend and give remedies for their wrongs to all the
people, Chief Justice Jay and also Story say:
““Where a power is remedial in its nature there is
much reason to contend that it ought to be construed
liberallv. and it is generally adopted in the interpretation
of ]:1‘-\5.' 1 Story on Constitution, sec, 429.”  Globe App.,

at 68

al rge r's

The sentiments expressed n Representative Shel
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opening speech were echoed by Senator FEdmunds, the man-
ager of H. R. 320 in the Senate:
“The first section is one that T believe nobody objects to,
as defining the rights secured by the Constitution of the
United States when they are assailed by any State law or
under eolor of any State law, and it is merely carrying
out the principles of the eivil rights bill [of 1866], which
have since become a part of the Constitution.” Globe, at
Hios,
“[Seetion 1 is] so very simple and really reenacting the
Constitution.” Td., at 569,

And he agreed that the bill “secure[ed] the rights of white
men as much as of colored men.” [Id., at 696,

In both Houses, statements of the supporters of § 1 corrob-
orated that Congress, in enacting § 1. intended to give a
broad remedyv for violations of federally protected civil
rights.”® Moreover, sinee municipalities through their official

s Representative Bingham, the author of § 1 of the Fourteenth Amend-
ment, for example, declared the bill's purpose to be “the enforcement
of the Constitution on behalf of every individual citizen of the Republic
to the extent of the rights guaranteed to him by the Constitution.” (3 lohse
App., at 81. He continued

The States never had the right, though they had the power, to inflict
wrongs upon free citizens by o denial of the full protection of the laws

And] the States did deny to eitizens the equal protection of the laws, thiev

did deny the rights of ecitizens under the Constitution and except to the

extent of the express imitations upaon he States, az 1 have shown, the
eitizen had no remedy They took property without compensation
anid he had no remedy They restn ted the freedom af the re=s :IIIE it

had mo remedy, Thev restricted the freedom of speech, and he had no

remedy. They restricted the nghts of conscwencee, and he had no rem

iy Who dare sav, now that the Constitution has been amended,
that the nation eannot by law provide against all such abuses and denials
of right s these in the States and by States, or combinations of persons "
Id., at &5

Representative Perry, commenting on Congress’ action in passimg the civil
rights hill alzso stated
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acts, could equally with natural persons create the harms
intended to be remedied by § 1, and. further, sinee Congress
intended £1 to be broadly construed, there is no reason to
suppose that municipal corporations would have been exeluded
from the sweep of §1. Cf, e. g., Ex parte Virginia, 100 U. 5.

Now, by our action on this bill we have asserted as fully as we can
assert the mischief intended to be remedied. We have asserted as clearly
a5 we ean assert our belief that it 15 the duty of Congress to redress that
mischief. We have also aseerted az fully as we ean assert the constitutional
right of Congress to legizlate.”  Globe, at 800

See also id., at 376 (Rep. Lowe); i, at 425420 (Rep. Beatty); id.,
at 445 (Rep. Butler); id, at 475477 (Rep. Dawes) ; id.. af 578-579 (Sen
Trumbull) - id., at 609 (Sen, Pool); Globe App., at 182 (Rep Mereur]).

Other supporters were quite clear that § 1 of the act extended & Femedy
not. only where n State had passed an unconstitutional statute, but also
where officers of the State were deliberately indifferent to the rights of
black eitizens:

tut the chief complaint i= [that] by a svstematic maladministration of

[etate law], or a neglect or refu=al to enforee their |IFI:-'\-1'i"'f!". i Ill'Tri-l"H of

the people are denied equal protection under them.  Whenever s h a state
of facts is clearly made out, I believe [§5 of the Fourteenth Amend-
ment| empowers Congress to step in and provide for doing justice to those
persnns who are thus denied egual protection " Globe App., at 153 (Mr
Garfield). See aleo Monroe v. Pape. supra, n. 7, at 171-187

||:1|||-||".|r|||\ for our mquiry, even the opponents of &1 agreed that it was
comstitutional and, further, that it swept vera brroadly . Thus, Senator
Fhurman, who gave the most exhaustive eritigque of § 1, said

This seetion relates wholly to civil simts Ttz whole effect 1= to give
to the Federal Judiciary that which now does not belong to it—a jurisdic-

tion that may be constitulionally conferred upon at, I grant but that has

never vet been conferred upon it. It authorizes any person who is deprived

we or immunity secured to him by the Constitution of

of anv nght, privi
the United States, to bring an action against the wrongdoer in the Federal

ourts, amd  that '|'.|I'r.n'|l any Lt whatlsoever as o the amount mn

OILIOY ErEy

['TYVhere & o limitabon hatsoerer MIHIN the terms that ore n'f'l‘llll-ll.'-'-'u|l
i the |'_:,.'.'i_ and they are ags compre hensive as can be wsed.” H 'II"I\EI"'

t 216=-217 (empha=s added).
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339, 346-347 (1880); Home Tel. & Tel. Co. v. Los Angeles,
297 17. 8. 278, 286-287, 204-206 (1913). One need not rely on
this inference alone, however, for the debates show that Mem-
bers of Congress understood “persons” to include munieipal
corporations.

Representative Bingham, for example, in discussing § 1 of
the bill, explained that he had drafted § 1 of the Fourteenth
Amendment with the case of Barron v. Baltimore, 7 Pet. 243
(1834), especially in mind. “In [that] case the city had taken
private property for public use, without compensation . . . ,
and there was no redress for the wrong . . . ." Globe App,,
at 84 (emphasis added). Bingham's further remarks elearly
indicate his view that such takings by cities, as had occurred
in Barron, would be redressable under § 1 of the bill. See
id. at 85. More generally, and as Bingham's remarks confirm,
¢ 1 of the bill would logically be the vehicle by which Congress
provided redress for takings, sinee that section provided the
only civil remedy for Fourteenth Amendment violations and
that Amendment unequivoeally prohibited uncompensated
takings.” Given this purpose, it beggars reason to suppose
that Congress would have exempted municipalities from suit,
insisting instead that compensation for a taking come from an
officer in his individual eapacity rather than from the govern-
ment unit that had the benefit of the property taken.

In addition, by 1871, it was well understood that eorpora-
tions should be treated as natural persons for virtually all pur-
poses of constitutional and statutory analysis. This had not
always been so. When this Court first considered the question
of the status of corporations, Chief Justice Marshall, writing
for the Court. denied that corporations “as such” were persons

0 Zpp Story, Commentaries on the Constitution of the United States
& 1956 (Cooley od. 1573)

o Indesd the federal courts found no obstacle to awards of damages
against municipalities for common-law takings. See Sumner v. Philadel-
phia, 23 F. Cas. 392 (CCED Pa. 1873) (No. 13611) {awarding damages
af B2 27336 and costs of 34655 aganst the ey of [1||!]:|l.i-:‘-|il|li.::.].
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as that term was used in Art. I1T and the Judiciary Act of
1789. See Bank of the United States v. Deveauz, 5 Cranch 61,
26 (18091 By 1844, however, the Deveaur doctrine was
unhesitatingly abandoned

“lA] corporation created by and doing business in a par-
ticular state, is to be deemed to all intents and purposes
as a person, although an artificial person, . . . capable of
being treated as a citizen of that state, as much as a
natural person.” Louisville R. Co. v. Letson, 2 How. 497,
558 (1844) (emphasis added), discussed in Globe, at 752.

And onlv two yvears before the debates on the Civil Rights
Act. in Cowles v. Mercer County, 7 Wall, 118, 121 (1869), the
Letson principle was automatically and without discussion
extended to municipal corporations, Under this doctrine,
municipal corporations were routinely sued in the federal
courts ** and this fact was well known to Members of
Congress
That the “usual” meaning of the word person would extend
to munieipal corporations is also evidenced by an Act of
Congress which had been passed only months before the Civil
Rights Act was passed. This Aet provided that
“in all acts hereafter passed . . . the word ‘person’ may
extend and be applied to bodies politic and corpo-
rate . . . unless the context shows that such words were
intended to be used in a more limited sense[].”  Act of
Feh. 25. 1871, ch. 71, § 2, 16 Stat. 431.

o Nonetheless, suits eonld be brought in federal court W the matural

persons who were s mbers of the corporaton wene i diverse citigenship

from the other parties tor the Ttigation.  See 5 Craneh, at 91

10 ey 1, 28, EUpTD

0 @ep e g Clobe, at 777 (Sen. Sherman); ., at 752 (Rep. Bhella-
hargerd (Ueounties, ciTS il OrpoTatons ol all =orts, alter years of
vdieial confhict, hewve bwecorm '||-||--'_-_:'.|'. pstab i=hed to be an IIII|I'-I-||'...| ar

persan or entiny of the personal existence, of which, as a oifizen, individ

- pote and endow

wal or inhabitant, the United States Constitution does tak

with faewltsy fo =me wndd b swed 1 the courts of the United States ")
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Munieipal corporations in 1871 were included within the
phrase “hodies politie and eorporate” * and, aceordingly, the
“plain meaning” of § 1 is that local government bodies were
to be included within the ambit of the persons who could be
sued under §1 of the Civil Rights Act. Indeed, a Cireuit
Judge, writing in 1873 in what is apparently the first reported
case under & 1, read the Dictionary Act in precisely this way
in a ecase involving a corporate plaintiff and a municipal
defendant.”® See Northwestern Fertilizing Co. v. Hyde Park,
18 F. Cas. 303, 394 (CCND IIL. 1873) (No. 10,336).™

i S _"|..-|..|'.|..-|x.l'|.'r| F: .l'f.'.ll,‘rl.'!,l Co. v _”_l.'rfl Prr."ll.'. 15 F. (‘:’I.-i. 3“1. a4
{COND TIL 18730 (No. 10,236) : 2 Kent's Commentaries *278-%278 (12th
0 W Holmes ed. 1873). See also United States v. Maurice, 2 Brock, 96,
100 (CC Va, 15823) (Marshall, C. 1y (“The United States is a government,
and, consequently, a body politic and corparate”) ; Brief for Petitioner in
Wonroe v. Pape, 0. T. 1960, No. 39, App’s. D and E (collecting state
ctatutes which. in 1871, defined munieipal corporations as bodies politie
anal |'|1!'[ull'!1fl'!'

2 The court alo noted that there was no diseernible reason why persons
mjured by municipal eorporations should not be able to recover, Bee 18
F. Cas., at 3494

a In considering the effect of the Act of Feb, 25, 1871 in Monroe, how-
pver. Justice Donglas, apparently foeusing on the word “may,” stated: “this
definition [of person] i= merely an allowable, not a mandatory, one.” 365
[T 8 at 191. A review of the legislative history of the Dietionary Act
shows this conclusion to be incorrect

There i= no express reference in the legizlative hiztory to the definition of
person, but Benator Trumbull, the Act's zponsor, dizenssed the phrase
words importing the maszculine gender may be applied to females,”
(rmphasis added), which immediately precedes the definition of person, and
SGLERL

“The only object [of the Aet] is to get rid of a great deal of verhosity

in our statutes by providing that when the words ‘he' iz used it sholl
include females as well as males[]." Congreasional Globe, 41=t Cong., 3d

ess, 775 (Jan. 27, 1871) (emphasiz added)

Thuz, in Trumbull's view the word “may™ meant “ghall” Such a manda-
torv use of the extended meanings of the words defined by the Act
iz also required for it to perform s intended function—to be o guide

to “rules of construction” of Acts of Congress.  See id.. at 775 [(Remarks
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Our analysis of the legislative history of the Civil Rights Aet
of 1871 compels the conclusion that Congress did intend
municipalities and other local government units to be included
among those persons to whom § 1983 applies.™ Loeal govern-
ing bodies,” therefore, ean be sued directly under § 1983 for
monetary, declaratory, or injunetive relief where, as here, the
action that is alleged to be unconstitutional implements or
executes a policy statement, ordinance, regulation, or decision
of %en. Trumbull), Were the defined words “allowable, [but] not manda-
tory” constructions, as Monroe suggests, there would be no “rules™ at all.
Instead, Congress must have mtended the definitions of the Act to apply
aeross-the-board exeept where the Act by its terms called for a deviation
from this practice—"[where] the context shows that [defined] words
were to be used in a more limited sense,” Certainly this is how the
Northwestern Fertilizing court viewed the matter. Sinee there is nothing
i the “context” of §1 of the Cinl Rightz Act calling for a restricted
interpretation of the word “person,” the language of that section =hould
prima facie be construed to inelude “hodies politic” among the entities that
pould be sued

3 There 15 certainly no constitutional impediment fo mumeipal hability.
“The Tenth Amendment's reservation of nonddegated powers to the States
i not implieated by a federal-court judgment enforeing the express prohili-
tions of unlawiul =t conduet enaeted by the Fourteenth Amendment,”
Milliken v. Brafley, 433 17, 8. 267, 291 (1977): =+ Er parle Virginia, 100
17, 8. 339 347345 1 1ss0) For thiz repson, Nattonal League of Ciltes v,
Usery. 426 17, 2, =353 (19THY . 1= trrelevant (o our consideration of thi= cose
Nor s there anv basis for concluding that the Eleventh A midment 1= a
har to munieipal liability, See, e, g, Fitzpatrick v, Bitzes 27 U, B, M5,
56 (1976): Lincoln County v, Luning ToE 520, 5300 (18007, Our

oenl overnment units which are not

holding today 12, of course, lmited to

t ol the State for Eleventh Amendment purposes

nerally represent only another way of

5

leading an action against an entity of which an officer is an agent—at
least where Fleventh Amendment consideration= do no comtrol analvsis—
our holding today that loeal government= can b stped vipeder § 1983 nee-
esgarily decides that loeal government officials =ued e thetr official eapari-

tieg are “person=" umder § 1953 i tho=e eise= which. a= here, a loeal

eovernment wolilld D =uable itz own namne
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officially adopted and promulgated by that body's officers,
Moreover, although the touchstone of the § 1983 action against
a government body is an allegation that official poliey is
responsible for a deprivation of rights protected by the Con-
stitution. local governments, like every other § 1983 “person,”
by the very terms of the statute, may be sued for constitu-
tional deprivations visited pursuant to governmental “cus-
tom” even though such a custom has not reeceived formal
:1[1|:1r'||.';':1] rhmugh the |!|1|*.|_i'..-= official decisionmaking channels,
As Mr. Justiee Harlan, writing for the Court, said in Adickes
v. 8 H. Kressd& Co., 308 U, 2, 144, 167-168  1970) : “Congress
included custom and usage [in § 1983] because of persistent
and widespread discriminatory practices of State officials. . . .
Although not authorized by written law, such practices of state
officials could well be so permanent and well settled as to
constitute a ‘custom or usage with the foree of law.,” ™

im the other hand, the language of § 1983, read against
the hackground of the same legislative history, compels the
conclusion that Congress did not intend municipalities to be
held liable unless action pursuant to official munieipal policy
of some nature caused a constitutional tort.  In particular, we
conelude that a municipality eannot be held liable solely
beeause it employs a tortfeasor—or, in other words, a muniei-
pality eannot be held liable under 51983 on a re gpondeat
superior theory

We begin with the language of § 1983 as passed:

“lA]ny person who, under eolor of any law, statute,

6 8pp alsn Justice Frankfurter’s statement for the Court in Nashille,

C & 5L LR Co, v, Browening, 310 17, 20 362, 360 (19407
It would be & narrow conception of jurizprdence to confine the notion of
aws' to what iz found writien on the statute books, and to disregard the
rlose which life haz written upon it Settled state practice . . . can
establizh what iz state law. The Equal Protection Clause did not write an
empty formalism into the Constitution.  Deeply ¢ mbedded traditionn]l ways

of carrving out state policy, such as those of which petitioner compliins,

re often tongher and truer law than the dead words of the written text™
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ordinance, regulation, eustom, or usage of any State, shall
subject, or cause to be subjected, any person . . . to the
deprivation of any rights, privileges, or immunities secured
by the Constitution of the United States, shall, any such
law, statute, ordinance, regulation, custom, or usage of the
State to the contrary notwithstanding, be liable to the
party injured in any action at law, suit in equity, or other
proper proceeding for redress . . . " Globe App., at 335
{emphasis added)

The italicized language plainly imposes liability on a govern-
ment that, under color of some official policy, “causes” an
employee to violate another’s constitutional rights. At the
game time, that language ecannot be easily read to impose
liability vieariously on governing bodies solely on the basis of
the existence of an employer-employee relationship with a
tortfeasor. Indeed, the fact that Congress did specifically
provide that A's tort became B's liability if B “caused” A to
subjeet another to a tort suggests that Congress did not intend
§ 1083 liability to attach where such causation was absent.”
Spp Rizzo v. Goode, 423 1. 8. 362, 370-371 (1976).

? Bupport for such a conelusion can be found in the legislative history.
Az we have indicated, there iz virtually no discussion of §'[ of the Civil
Rights Act.  Again, however, Congress’ treatment of the Sherman amend-
ment gives a elue to whether it would have desired to impose respondeat
superior lability

The primary constitutional justification for the Sherman amendment was
that it was & necessary and proper remedy for the failure of localities to
protect eitizens as the Privileges or Immunities Clawse of the Fourteenth
\mendment required.  See pp, 1013, supra.  And according to Sherman,
Shellabarger, and FEdmundz, the amendment came inlo play only when a
localitv was at fault or had knowingly neglected its duty to provide pro
teetion.  See Globe, at 761 (Sen. Sherman); i, at 756 (Sen, Edmunds) ;
t 751=752 (Rep. Shellabarger) But other proponents of the amend-
ment apparently viewsd it as a form of viearions liability for the unlawful
ote of the eitigens of the loeality see ad. at 792 (Rep. B iler).  Amd
whether intended or not, the amendment as drafted did impose a species of

vieariogs liability on municipalities sinee it could be construed to impose
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Equally important, creation of a federal law of respondeat
superior would have rajsed all the constitutional problens
associated with the obligation to LH'EI the [refce, Al (]]u]:ig.-niuu
[Ilfllli_’h.l.l'.""' |'.r:||‘:"'!' 1ol !lll ..:!".'\iHl"\-l' .:II':'HIIH-I‘ i1 llillllf_:iir ”:I]i:lil"iltlilll.
of such an obligation unconstitutional. To this day, there is
disagreement about the basis for imposing liability on an
emplover for the torts of an employee when the sole nexus
between the employver and the tort 18 the fact of the employer-
employee relationship. See W. Prosser, Law of Torts, § 69,
at 569 (4th ed. 1971). Nonetheless, two justifications tend to
.-'1:1||-| out First 1= the commonsense notion t|1;1_|: no matter
how blameless an employer appears to be in an individual case,
aceidents might nonetheless be reduced if employers had to
bear the cost of accidents, See, e. g, ibid,; 2 F. Harper &
F. James, The Law of Torts, %263, at 1368-1369 (1956).

Lability even if o municipality did not know of an impending or ensuing
riot or did not have the wherewithall to do anvthing about it. Indeed, the
statute held a municipalitv liable even if it had done everything in its

power 1o curb the riot,  See p. 8, supra; Globe, at 761 (Sen. Stevens); id,,
ot 771 (Sen. Thurman) ; id.. at 788 (Rep. Kerr) ; ad., at 791 (Rep. Willard).
While the first conference substitute was rejected prineipally on constitu-
tional erounds, see if., at ®04 (Rep. Poland), it i= plain from the text of

the seceond conferenee substitute—which limated liability to those whao,
having the power to intervene against ko Rilux violenee, “negleet|[ed] or
refuse[d) ...- to dio,™ =0 '-|.'I-|u-|||:.|'\__ infra, at 41, and which was enacted as
:3':’! of the 1871 Act and 1= now codified as 42 U8 C. § 1986 that Congress
also rejected those elements of viearious liability eontained in the first
----||'.--|'|-.:|.- anhstitute even while aceepting the basic principle that the
mmhabitanis of o commumty wers b und to provide protection agaimnst the

Ku Klux Klan,  Strietly =peaking, of course, the fact that Congress refused

(N i TR R g R :..I.'IEIE"\- for the wrong= of o few |||'.l.-.l|- eitizens does
ot ..'.., lu=ively establizh that it would similarly have ref =ed to impose
viearious Nability for the tortz of a municipality's emplovees.  Nonethe-
s when Congress' rejection of the onlv form of vieanons liability
nresentedd to it iz combined with the absence of any language o § 1083
1-.| ieh ean es=ilv be construed to ereate respondeat su wr hability, the

inferenee that Congress did not intend to impose such liability is quite

oM ¢S
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Second 12 the argument that the cost of accidents gshoulil bhe
spread to the community as a whole on an insurance theory.
See, e, ., wl, § 26,5, W. Prosser, supra, at 459,

The first justification is of the same sort that was offered for
statutes like the Sherman amendment: “The obligation to
make compensation for injury resulting from riot is, by arbi-
trary enactment of statutes; affirmatory law, and the reason
of passing the statute is to secure a more perfeet police
regulation.”  Globe, at 777 (Sen. Frelinghuysen). This justi-
fication was obviously insufficient to sustain the amendment
against pereeived constitutional difficulties and there 18 no
reason to suppose that a more general liability imposed for a
similar reason would have been thought less L‘tr!iﬁ[itlﬂiutl;l]]}'
:.I:_]r-(-l|['.||.-=|h]t'_ The second _i”.“'liﬁt'éit:lll]?l WAS ‘Cillliléll‘]}' put
forward as a justification for the Sherman amendment: “we
do not look upon [the Sherman amendment] as a punish-
ment . . .. It is & mutual insurance.” [Id., at 792 (Hep.
Butler). Again. this justification was insufficient to sustain
the amendment.

We conclude, therefore, that a loeal government may not be
sued for an injury inflicted solely by its employees or agents.
Instead, it is when execution of a government's policy or
custom. whether made by its lawmakers or by those whose
edicts or acts may fairly be said to represent official poliey,
inflicts the injury that the government as an entity is regsponsi-
ble under & 1983, Sinee this ease unquestionably involves

official policy as the moving foree of the constitutional viola-

# A third justification, often eited but which on examination 15 appar-

ently maafhicient to Justify the o trine of respon deal & uperior, se¢, £, J.,
* F. Harper & F. James, supra &3 i= that liability follows the
right 1o control the actions of a forifeasor By our decision in Kizzo v
{ if 123 b 1 14976 [ L]y ir to have decided that the
mere rght to cont fol withont Ay ot rol or lirertiom h '.'||_"l--l:-\n-l-'l-l'lf
nd wathout any ilure to supervise = not enough to sapport §]'I'CI
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tion found by the Distriet Court. see pp. 1-2, and n. 2, supra,
we must reverse the judgment below.  In so doing, we have no
oceasion to address, and do not address. what the full contours
of municipal hability under £ 1983 may be. We have at-
tempted ouly to sketeh so muoch of the § 1983 cause of action
against a loeal government as s apparent from the history of
the 1871 Aect and our prior cases and we expressly leave further
development of this action to another day.

111

Although we have stated that stare decisis has more foree in
statutory analysis than in constitutional adjudication because,
in the former situation, Congress can correct our mistakes
L|!|,|'u!::|{h lemslation, see, e, g., Edelman v, Jordan, 415 17, 8, 651,
671, and n. 14 (1974), we have never applied stare decisis
mechanically to prohibit overruling our earlier decisions deter-
mining the meaning of statutes. See, e, g., Continental T. V.,
fne. v. GTE Sylvania Ine., 433 U, 8. 36, 47-49 (1977) ; Burnet
v. Coronado (hl & Gas Co,, 285 U, 5. 393, 406 n. 1 (1932)
{ Brandeis, J., dissenting) (ecolleeting cases).  Nor is this a case
where we should "|:|eu'4* on the shoulders of {'11|:|j-.'.'I“L'?-*= the
burden of the Court’s own error.””  Giroward v, United States,
325 1. 5. 61,70 (1946)

First, Monroe v. Pape, supra, insofar as it completely
immunizes municipalities from suit under § 1983, was a depar-
ture from prior practice, See, e g., Northwestern Fertilizing
Co. v. Hyde Park, supra; City of Manchester v. Leiby, 117
F. 2d 661 (CA1 1041): Hannan v, City of Haverhill, 120 F. 2d
87 (CA1 1941 : Douglas v, City of Jeannette, 310 17, 8. 157
(1043): Holmes v. City of Atlanta, 350 U, 8. 879 (1935), 1n
each of which munieipalities were defendants in § 1983 suits,™

¢ Fach ease eited by Moweoe, see 350 17, 5, at 191 n. 50, as consistent
with the position that loeal sovernments were not 8§ 1953 “persons
reaehed it eonelugion by assuming that state-law immunities overrode th

£ 108 ecanse of actiwon.  Thi= has: never been the Liw
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Moreover, the constitutional defect that led to the rejection
of the Sherman amendment would not have distinguished
between municipalities and school boards, each of which is an
imstrumentality of state administration, See Pp. 14-22, supra.
For this reason, our cases—decided both before and after
Monroe, see n. 5, supra—holding sehool boards liable in & 1983
actions are inconsistent with Monroe, especially as Monroe's
immunizing prineiple was extended to suits for injunctive relief
1] Ir'.'n'.nln' "_f Kenosha v, Bruno, 412 17, 8, 507 (1973).* ."";llil
although in many of these eases jurisdiction was not ques-
tioned, we ought not “disregard the implieations of an exereise
of judieial authority assumed to be proper for [100] years.”
Brown Shoe Co. v, United States, 370 U, 8. 204, 307 (1962) :
see Bank of the United States v. Deveauwr, supra, at 88
I_"'.[:H'.\FI:':||_ C. ) ("Those deeisions are not cited A= ul;[[hm'.
ity . . . but they have much weight, as they show that this
point neither oceurred to the bar or the beneh™).  Thus, while
we have reaffirmed MWonroe without further examination on
three oceasions™ it ean searcely be said that Monroe is so
consistent with the wWarp and woof of eivil r'igh[-: law az to be
beyond question

Second, the prineiple of blanket immunity established in
Monroe cannot be eabined short of school boards, Yet -|]|:-]1
an extension would itself be ineonsistent with recent exXpres-
gions of congressional intent.  In the wake of our decizions,
Congress not only has shown no hostility to federal eourt
decisions against =chool boards, but it has indeed rejected

efforts to strip the federal courts of jurisdietion over sehool

hoards. Moreover, recornizing that sehool boards are often
"Although many =mt= agmn=t schood boand=s al=o inelude prvate mdi-
1 (LH] | rin lefendant wallv the local board of
il I F o= l | \f 3 i 1. 4, ot 202-=2008
Pows I WIELET i
Woar v I [ A =, 603 (1973 Citw of Kenosha v
Rruno, 412 17, 2. 507 (19730 Aldi v, Howeard, 427 U, 3.1 (1976)
Iaring t WV i | | 1 bt 1w House anad the
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defendants in school desegregation suits, which have almost
without exception been § 1983 suits, Congress has twice
passed legislation authorizing grants to school boards to assist
them in complying with federal court deerees. Finally, in

senate refused to |l.||r|;l| balls that would have removed from r].» |1-|[|-r,|t
courts jurisdietion

‘to make any decision, enter any Judgment, or ssue any order requiring
any sehood hoard to mak any 1}'.:|!'|1,5|, i the racial .;-q|'||||-.||.-..|[i|_,|::| of the
student body at amy |||'.|-|1l.' school or n any clazs af any gr||F||||- sehool o
which students are assigned in eonformity with a freedom of chojes ayEtem,
or reqpurng any schioel board to tranzport any students from public school
to another pubhe school or from one place to another place or from one
sehool district to another =sehool district or denvineg to any student the
|"|-_[||r ior |||'1'.'|l i of :|‘||"I|-|'|IE Aamy |"'I|J:](' sthool or -:'|':.-.- at any |'||'.'|r|i.n:'

sehool chesen by the parent of such student in eonformity with a freedom

ol -'|||-'|'|- =VETemm, Oor reduining any schood board to 1'||:n|' anyv &ehool _'|r|||
tranzfer the studentz from the closed sehool to any other school for the
(LI g Rl i .|!I|'I'II||,'_I the raeial COm =it ion of the student |:||H[I1.' at any
public =chool, or precluding any sehool board from carrving into effect any
provision of any contract between it and any member of the '..:1|'I:||r:i.' of any
'|-I:1'-|'.l' eehool it operates speciiyving the |:-I|E||||' arhool where the member of
the facnliv = to perform his or her duties ander the contract.” 5. 179,
Bdd Comg,, 151 Ses=, § 1206 (1971) (emphasis added )

Other bills designed either completely to remove the federal eourts from
the school desegregation controversy, S, 287, 93d Cong, 1=t Sess, (1973), or
to hot the alality of federal courts to -.||'!|_~|-|r schonl boards to remedial
orfders i desegregation eazez, 2 610 93d Cong., 15t Bess, (1973): 2,179,
03d Co l=t Sess, §2(a) (1973); H. R. 13534, 92d Cong., 2d Sess,
leid

2, qpurred by oo finding “that the proeess o

§ 222 (1972), have simalarly fa
& In 197

presenting mimanty growg psolation amd TR TN thie i

I eliminating or
lity of education
for all children often mvolves the expenditure of additional funds to which

wal edueational arenetes do not have aeeess™ X U, = O 5:':[||||J Tah
(Bupp, V, 1975), Congress passed the 1972 Emergeney School Act,  Section
Gdd (b 1) LAYV of that Act, 20 U, =5 C0 8 1GOS5 (ap(1)(A) ()Y (Supp. V,
19750, authornzes the Assistant Secretar

ton sk o zramt to, or o contract with, a loeal educational agenecy [which]
I ..'n_.n-'. mentergy o plan o hich hos been wndertalen pursuand toa final order

sxued By o court of the United States which requires the desegrega-

tiom of munonty group segregated choldeen or faeulty o the elemeptary and
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the Civil Rights Attorneys’ Fees Award Act of 1976, 90 Stat,

2641, which allows prevailing parties (in the diseretion of the

secondary schools of such ageney, or otherwise requires the elimination or
reduction of mimority group solation in such schools,”  (Emphasis added.)

A “loeal edueational HEETICY "2 defined h_'.' MU 8 C. & 1619 (8) I'?‘:-II'|1|T
1|.'1 ]‘:I,_.":ul_ T B 1 |||||||||' hoard of education or ulhl,'r ]mhln- ;|.||l'|||..rir_1,' |l:‘f,{i:“_‘|'
eons=tituted within o State for either administrative control or direction of,
['Ilhlll' v]-lhl'l:l':l'_\ oF =seeondary schools 1n a oty eountdy, ||H.1.':|'|:-\::|'|ii'|.I -|:-|'|||-|,'|J_
or other political subdivizion of a State, oF a federally recoenized Indian
reserviation, or =uch combination of school 1|1-~F[‘1|:-r_=I ar counties a8 are

recogmized in a State as an administrative ageney for its publie elementary

of =econdary schools, or a combimation of local edueational agencies
Congres= thus clearly recognized that school boards were often parties to
federal sehool desegregation suitz.  In § 718 of the Act, 20 U, 8, C, § 1617
(Bupp. V, 1975), Congress gave its explicit approval to the institution of
federal desegregation suits sgainst school boards—presumably under § 1983,
That section prov ||||'-=

‘Upon the entry of a final order by a court of the United Stales against a

fowcal edweation ageney for diserimination on the hasis of race, color, or
natwmal orign m vielaton  of the fourteenth smendment to the
Constitution of the United Siates the court may allow the prevailing
Jrariv, o her than the United =tates, o ||'|-u||.|||'|r- attorney's fee as ]s;-_rr ;||'
the costs™ I].II‘:|I|I:--'.- added )

Two vears later, Congress found that “the implementation of desegrega-
tion plans that reguire extensive =iudent tran=portation has, i many eases,
I‘-*!':I‘*"E local educationa aoencies to ‘-._||.|1|l| [sic] large amounts of funds,
thereby depleting their financial resources 20 U, 8 C §1702 (a)
(4. (Emphasi= added) Congress did not respond by declaring  that
achonl boards were not =ubypeet to st ander ::- 10=3 or anv other |<'~:||'1':-.]
statute, “hut samply | leg=lated ] revized evidentiary standasrds and remedial
priorities to b e mploye d bw the courts m deciding such case=.”" Brefl for

Mational Edueation A==t it 15=16 Im

ngress expres=ly reiterated

that a eanuse of qetion, in the federal conrt2, exizt= for dizerimina-

tion i the publie school context, N0 17 S5 (7 88 1703, 1706, 1708, 1710,
1718 The At a=sume= that =chool boards will w=uallv be the defendants
m =#ueh =smts For exampde, § 210 of the Aet, 20 U8 C) 8 1710 provides

The Attornev General =hall not im=titute a eivil action under =ection
Iitds of thos title [whoieh allows for ot by both private parties and the

Attorney General 1o redres= dizermmmation in public education] before he—
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court) m £ 1983 suits to obtain attorneys fees from the losing

party, the Senate stated:
“I ”ri'FL'!lli:l!l‘IH in these cases are often =State or local
bodies or State or local officials, In such cases it is
intended that the attorneys’ fees, like other items of costs,
will be collected either direetly from the official, in his
official capacity, from funds of his ageney or under his
control, or from the State or local government (whether
or nol the agency or government is named as a party).
S, Rep. No.o 94-1101, at 5 (emphasis added; footnotes

omitted),

Far from showing that Congress has relied on Monroe, there-
fore, events since 1961 show that Congress has refused to
extend the benefits of Monroe to school boards and has
;1!_[4*||||rh*|i to allow awards of :HH:TtH*_\'H' fees ;LL{:iiHHI ]ut‘z!l
L{ll'u.'i'i'llrr:!'llT"\- evern EF'JI?”",.{'I .‘f"-’l"r-f?f" il”’l’]" I"__'r .Ii'trl'f”'.‘ﬂ'l“-.r Y. Hﬂurr.l'.
supra, and Aldinger v. Howard, 427 7. 5.1 (1976). have made
the joinder of such governments impossible.™

Third, municipalities can assert no relianee elaim which ean
support an absolute immunity. As Mr. Justice Frankfurter
saidl in Monroe, “[t1his is not an area of commercial law in
which. presumably. individuals may have arranged their affairs

i reliance on the L'\'_:u-n:'tl--l =t:lhih1_'».' of decision.” 365 U. 8.,

(a) mves to the appropriat pedueatwonal ageney notice of the condition

mditions which, in his judgment, constitute a violation of part |[the
|II'I-|..!-"I me agninst dizermination n |||||-!|| eidiention].”  Section 219 of
the Act, 20 17, 8. C. §

l I
bus=ing “if the court finds the defendant cdueational ageney has s afasfied the

718, provides for the termination of eourt ordered

reqpuirements of the fifth or fourteentl mendments to the Constitution,
whichever i= applicable, and will continne to be in compliance with the
requirements thereol

W Whether Congress" attemps 1= 1 fact effeetive 12 the sulyeet of Hutfa

Finmney, 1977 Term, No. 76=1660, and therefore we express no view of

1t her
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at 221-222 (dissent). Indeed, municipalities simply cannot
“arrange their affairs” on an assumption that they ean violate
constitutional rights indefinitely sinee injunetive suits against
local officials under § 1983 would prohibit any such arrange-
ment.  And it searcely need be mentioned that nothing in
Monroe encourages municipalities to violate constitutional
rights or even suggests that such violations are anything other
T||:|.1| IZ'I.IIIIII]P[I'I'I.' WTong,

Finally. even under the most stringent. test for the propriety
of overruling a statutory decision proposed by Mr. Justice
Harlan in Monroe “—"that 1t must appear beyond doubt from
the Il",'.:-];ltl'n'l' ||'.-r1ll_'-.' of the 1871 statute that f.'|-.|'ri-u.ru[ | mis-
apprehended the meaning of the [section],” Monroe v. Pape,
supra, at 192 (coneurring opinion )—the overruling of Monroe
insofar as it holds that local governments are not “persons”
who may be defendants in § 1983 suits is elearly proper. It
15 simply beyond doubt that, under the 1871 Congress’ view
of the law, were § 1983 liability unconstitutional as to local
governments, 1t would have been equally unconstitutional as
to state officers. Yet evervone—proponents and opponents
alike—knew & 19583 would be applied to state officers and none-
theless stated that £ 1983 was constitutional,  See pp. 21-22,
AU T, "L||-|, moreover. there can be no doubt that }"l of ‘
the Civil Rights Aet was intended to provide a remedy ‘.H/ UHI JTEJ i~
be broadly construed, against all forms of official vielation
of federally proteeted rights,  Therefore, absent a clear state-
ment in the legislative history supporting the conelusion that

£ 1 was not to apply to the official acts of a municipal eorpora-

We noti however, tha VMre, Justiwee Harlan's test has not  been
expressly adopted by this Court.  Moreover, that test is based on twe
{actors: &tare i il el et ions congres=ional acci ptance o 1his
Court's earlier mterpretation [of the statute i guestion d6a U, 8., at

12 \a | . il O =50 i pEr 15 mof presenl i his
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tion—which simply 15 not present—there is no justification for
exeluding munieipalities from the “persons” covered by § 1.

For the reasons stated above, therefore, we hold that stare
decisis does not bar our overruling of Monroe insofar as it is
meonsistent with Parts T and 1T of this opinion."™

IV
Sinee the gquestion whether loeal government bodies should
be afforded some form of officia

immunity was not presented
as a question to be decided on this petition and was not
briefed by the parties nor addressed by the courts below, we
express no views on the scope of any municipal immunity
bevond holding that munieipal bodies sued under § 1983 can-
not be entitled to an absolute immunity, lest our deeision that
such bodies are subject to suit under § 1983 “be drained of
meaning,” Scheuer v. Rhodes, 416 U, 8, 232, 248 | 1074). Cf,
Bivens v, Sir [Unknown Federal Narcotics Agents, 403 U. S,
380, 397398 (1971).
v
For the reasons stated above, the judgment of the Court of
Appeals is
Reversed.
N uzeful purpose waould be served by an attempt at this late date to

determine whether Monrpe wag correct on 112 fncts, =i larly, sinee ths

casze clearly involves official poles wnd does not involve respondeal supenor

we do not assav @ view on how our cases which have relied on that aspaect
of Maonroe that 15 averruled todav—Maoor v, County of Almmeda, supra,

n 9 ity of Kenogha v Brunao, supra, n O and Afdinger v

anra, n. B3—ehould have been decids | on a eorrect view of § 1853
Nothing we =zav today affects the conclusion reached in Moor, see 111
7. 8 at 703-704, that 42 U, 8 C. § 18955 cannot be used to ereate a
Tealora]l e of action where § 1SS does 10 ot herwise rovide one or thee
conelus=ion e Tl City of Kenosha, = (L o, Al 513, that
‘nothing anemest[=] that the generic word ‘person’ in § 1953 was
mtended 1o have bifureated application to mumei] il corporations de-
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Az proposed, the Sherman amendment was as follows:
“That if any house, tenement, eabin, shop, building,
barn, or granary shall be unlawfully or feloniously demol-
ished, pulled down, burned, or destroyed, wholly or in
part, by any persons riotously and tumultuously assem-
bled together: or if any person shall unlawfully and with
force and violence be whipped, scourged. wounded, or
killed by any persons riotously and tumultuously assem-
hled together: and if such offense was committed to
deprive any person of any right eonferred upon him hy
the Constitution and laws of the United States, or to
deter him or punish him for exercising such right, or by
reason of his race, color, or previous eondition of servitude,
in every such ease the inhabitants of the county, eity, or
parish in which any of the said offenses shall be com-
mitted shall be liable to pay full compensation to the
person or persons damnified by such offense if living, or to
. his widow or legal representative if dead; and such com-
pensation may be recovered by such person or his repre-
sentative by a suit in any court of the United States of
competent jurisdietion in the distriet in which the offense
was committed, to be in the name of the person j]l_i1IFF11.
or his legal representative, and against said county, eity,
or parish. And execution may be issued on a judgment
rendered in such suit and may be levied upon any prop-
erty, real or personal, of any person in said county, city,
or parigh, and the said county, city, or parish may recover
the full amount of such judgment, costs, and interest,
Irom any person  or  ersons engaged as |'I']I'.|‘I|=-:i| or
ACCEESOTY 1N auch riot in an action n any eourt of com-
petent jurisdiction.”  Globe, at 663,
The complete text of the first eonference substitute for the
Eherman amendment is

‘That if any house, tenement, cabin, shop, building,
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barn, or granary shall be unlawfully or feloniously demol-
ished, pulled down, burned, or destroyed, wholly or in
part, by any persons riotougly and tumultuously assem-
bled together; or if any person shall unlawfully and with
foree and violenee be whipped, scourged, wounded, or
killed by any persons riotously and tumultuously assem-
bled together, with intent to deprive any person of any
richt conferred upon him by the Constitution and laws of
the United States, or to deter him or punish him for
exerciging such right, or by reason of his raee, eolor, or
previous condition of servitude, in every sueh ecase the
county, city, or parish in which any of the said offenses
shall be committed shall be liable to pay full compensa-
tion to the person or persons damnified by such offense, if
living, or to his widow or legal representative if dead ; and
such compensation may be recovered in an action on the
case by such person or his representative in any court of
the United States of competent jurisdietion in the distriet
. in which the offense was committed, such action to be in
the name of the person injured, or his legal representative,
and against said eounty, eity, or parish. and in which
action any of the parties committing such acts may be
joined as defendants.  And any payment of any judg-
ment, or part thereof unsatisfied, recovered by the plain-
tiff 1n such action, MAay, if not satisfied h\".' the individual
defendant thersin within two months next after the
recovery of such judgment upon execution duly issued
;1;;;“1-,,-.1 such individual defendant in such illf|;{|||l.'||t. and
returned unsatisfied. in whole or in part, be enforced
against such county, city, or parish, by execution, attach-
ment, mandamus, garnishment, or any other proceeding
in aid of execution or applicable to the enforeement of
judgments against munieipal cOrporations: and such judg-
ment shall be a lien as well upon all moneys in the
treasury of such county, eity, or parish, as upon the other

property thereof, And the court in any such action may
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on motion cause additional partiez to be made therein
prior to issue joined, to the end that justice may be done.
And the said county, eity, or parish may recover the
full amount of such judgment, by it paid, with costs and
interest, from any person or persons engaged as prineipal
or accessory in such riot, in an action in any court of
eompetent jurisdiction.  And such county, eity, or parish,
so paying, shall also be subrogated to all the plaintifi’s
rights under such judgment.,” Globe, at 749 and 755,
The relevant text of the second eonference substitute for the
Sherman amendment is as follows:
“[ Alny person or persons having knowledge that any of
the wrongs conspired to be done and mentioned in the
second section of this act are about to be committed, and

having power to prevent or aid in preventing the same,
shall neglect or refuse so to do, and such wrongful act
shall be committed, such person or persons shall be li-

. able to the person injured, or his legal representatives.”
Globe, at 804 (emphasis added ).
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