III.	CLIENT PERJURY AND FRAUD: CONFIDENTIALITY AND CANDOR IN AN ADVERSARY SYSTEM.





One of the most difficult professional responsibility problems confronting an attorney is dealing with client perjury and fraud.  This problem can arise in both counseling and litigation situations and in both criminal and civil cases.





�
The are many situations in which client perjury or fraud can arise.  Consider the following examples: what does the attorney do when confronted with a client who intends to commit perjury?  Who the attorney believes will commit perjury or fabricate evidence if given particular information about available defenses, or who reveals that he or she has committed perjury at a prior proceeding?  While the incidence of client (or witness) perjury or fraud is hard to ascertain, the issues involved put the competing values of confidentiality and zeal in focus.  The next section will address the issues in this area and attempts at their resolution.  As you read this material, think about the values at stake.  Are the responses clear?  Are they correct?  What counter-arguments should be made?  Are the issues the same in the criminal and civil context?  In litigation and non-litigation situations?   If not, what differences should there be in required or permitted responses?  





Read Model Rule 3.3 (2001 and 2002 versions) and 1.2(d).





A.	The Client Who Lies: Reconciling Candor and Confidentiality





Prior to the Model Rules, the prevailing view was that an attorney could not participate in the presentation of false evidence but was generally not to breach client confidences in order to prevent it.  Thus, where an attorney discovered that a client intended to commit perjury, he or she was required to remonstrate with the client in an attempt to persuade the client to testify truthfully. If that effort failed, the attorney was to attempt to withdraw. Only if all else failed did some jurisdictions allow disclosure to the court.  In some cases, particularly those involving criminal defendants, a middle ground was suggested: allowing the client to testify in a free narrative, without questions from counsel, and prohibiting counsel from arguing the false testimony in summation.  These proposed solutions  --  �withdrawal and free narrative -- removed the attorney's involvement in the perjury but did little to effectively solve the underlying problem.  These attempted solutions likewise reflected an ambivalence in the prioritization of competing values: candor to the tribunal and loyalty (confidentiality) to the client.





A similar inability to reconcile these competing values was reflected in the solution to the problem of past perjury or fraud.  In ABA Formal Opinion 287 (1953), the Committee held that an attorney who discovered that a client had perpetrated a fraud during the attorney's representation of the client should remonstrate with the client and if unsuccessful, should sever the relationship but not disclose.  When the Code was adopted, D.R. 7-�102(A)(4) and (B)(1) appeared to override Opinion 287 and mandate disclosure, but an amendment to 7-102(B)(1), adopted by the ABA and many jurisdictions, excepted situations in which the attorney knew of the perjury or fraud by means of a "privileged communication." When ABA Formal Opinion 341 (1975) interpreted "privileged communication" to include both confidences and secrets, the disclosure obligation was effectively negated.  Many jurisdictions returned to the mandatory withdrawal coupled with non-disclosure required by Opinion 287.  Arguably, in this context, loyalty won out over candor.





The adoption of the Model Rules altered this situation dramatically, however, as the following materials indicate.








NIX v. WHITESIDE


475 U.S. 157 (1986)





�
Chief Justice BURGER delivered the opinion of the Court.





We granted certiorari to decide whether the Sixth Amendment right of a criminal defendant to assistance of counsel is violated when an attorney refuses to cooperate with the defendant in presenting perjured testimony at his trial.





I


A





Whiteside was convicted of second�degree murder by a jury verdict . . . .  The killing took place on February 8, 1977 . . . .  Whiteside and two others went to one Calvin Love's apartment late that night, seeking marihuana.  Love was in bed when Whiteside and his companions arrived;  an argument between Whiteside and Love over the marihuana ensued.  At one point, Love directed his girlfriend to get his "piece," and at another point got up, then returned to his bed.  According to Whiteside's testimony, Love then started to reach under his pillow and moved toward Whiteside.  Whiteside stabbed Love in the chest, inflicting a fatal wound.





Whiteside was charged with murder, and when counsel was appointed he objected to the lawyer initially appointed, claiming that he felt uncomfortable with a lawyer who had formerly been a prosecutor.  Gary L. Robinson was then appointed and immediately began an investigation.  Whiteside gave him a statement that he had stabbed Love as the latter "was pulling a pistol from underneath the pillow on the bed."  Upon questioning by Robinson, however, Whiteside indicated that he had not actually seen a gun, but that he was convinced that Love had a gun. No pistol was found on the premises;  shortly after the police search following the stabbing, which had revealed no weapon, the victim's family had removed all of the victim's possessions from the apartment.  Robinson interviewed Whiteside's companions who were present during the stabbing, and none had seen a gun during the incident.  Robinson advised Whiteside that the existence of a gun was not necessary to establish the claim of self�defense, and that only a reasonable belief that the victim had a gun nearby was necessary even though no gun was actually present.





Until shortly before trial, Whiteside consistently stated to Robinson that he had not actually seen a gun, but that he was convinced that Love had a gun in his hand.  About a week before trial, during preparation for direct examination, Whiteside for the first time told Robinson and his associate Donna Paulsen that he had seen something "metallic" in Love's hand.  When asked about this, Whiteside responded: "[I]n Howard Cook's case there was a gun.  If I don't say I saw a gun, I'm dead." Robinson told Whiteside that such testimony would be perjury and repeated that it was not necessary to prove that a gun was available but only that Whiteside reasonably believed that he was in danger.  On Whiteside's insisting that he would testify that he saw "something metallic" Robinson told him, according to Robinson's testimony: 





�
[W]e could not allow him to [testify falsely] because that would be perjury, and as officers of the court we would be suborning perjury if we allowed him to do it;  ... I advised him that if he did do that it would be my duty to advise the Court of what he was doing and that I felt he was committing perjury; also, that I probably would be allowed to attempt to impeach that particular testimony."  Robinson also indicated he would seek to withdraw from the representation if Whiteside insisted on committing perjury.





Whiteside testified in his own defense at trial and stated that he "knew" that Love had a gun and that he believed Love was reaching for a gun and he had acted swiftly in self�defense.  On cross�examination, he admitted that he had not actually seen a gun in Love's hand.  Robinson presented evidence that Love had been seen with a sawed�off shotgun on other occasions, that the police search of the apartment may have been careless, and that the victim's family had removed everything from the apartment shortly after the crime. Robinson presented this evidence to show a basis for Whiteside's asserted fear that Love had a gun.





The jury returned a verdict of second�degree murder, and Whiteside moved for a new trial, claiming that he had been deprived of a fair trial by Robinson's admonitions not to state that he saw a gun or "something metallic."  The trial court held a hearing, heard testimony by Whiteside and Robinson, and denied the motion.  The trial court made specific findings that the facts were as related by Robinson.





The Supreme Court of Iowa affirmed respondent's conviction. That court held that the right to have counsel present all appropriate defenses does not extend to using perjury, and that an attorney's duty to a client does not extend to assisting a client in committing perjury.  Relying on DR 7�102(A)(4) of the Iowa Code of Professional Responsibility for Lawyers, which expressly prohibits an attorney from using perjured testimony, and Iowa Code ' 721.2 (now Iowa Code ' 720.3 (1985)), which criminalizes subornation of perjury, the Iowa court concluded that not only were Robinson's actions permissible, but were required.  The court commended "both Mr. Robinson and Ms. Paulsen for the high ethical manner in which this matter was handled."





	B





Whiteside then petitioned for a writ of habeas corpus . . . .  In that petition Whiteside alleged that he had been denied effective assistance of counsel and of his right to present a defense by Robinson's refusal to allow him to testify as he had proposed.  The District Court denied the writ.  Accepting the state trial court's factual finding that Whiteside's intended testimony would have been perjurious, it concluded that there could be no grounds for habeas relief since there is no constitutional right to present a perjured defense.





�
The United States Court of Appeals for the Eighth Circuit reversed and directed that the writ of habeas corpus be granted.  The Court of Appeals accepted the findings of the trial judge, affirmed by the Iowa Supreme Court, that trial counsel believed with good cause that Whiteside would testify falsely and acknowledged that under Harris v. New York, a criminal defendant's privilege to testify in his own behalf does not include a right to commit perjury.  Nevertheless, the court reasoned that an intent to commit perjury, communicated to counsel, does not alter a defendant's right to effective assistance of counsel and that Robinson's admonition to Whiteside that he would inform the court of Whiteside's perjury constituted a threat to violate the attorney's duty to preserve client confidences.   According to the Court of Appeals, this threatened violation of client confidences breached the standards of effective representation set down in Strickland v. Washington.  The court also concluded that Strickland 's prejudice requirement was satisfied by an implication of prejudice from the conflict between Robinson's duty of loyalty to his client and his ethical duties.  A petition for rehearing en banc was denied, with Judges Gibson, Ross, Fagg, and Bowman dissenting.   We granted certiorari and we reverse.





II


	* * *


	B





In Strickland v. Washington, we held that to obtain relief by way of federal habeas corpus on a claim of a deprivation of effective assistance of counsel under the Sixth Amendment, the movant must establish both serious attorney error and prejudice.  To show such error, it must be established that the assistance rendered by counsel was constitutionally deficient in that "counsel made errors so serious that counsel was not functioning as 'counsel' guaranteed the defendant by the Sixth Amendment."  To show prejudice, it must be established that the claimed lapses in counsel's performance rendered the trial unfair so as to "undermine confidence in the outcome" of the trial.





In Strickland, we acknowledged that the Sixth Amendment does not require any particular response by counsel to a problem that may arise.  Rather, the Sixth Amendment inquiry is into whether the attorney's conduct was "reasonably effective."  To counteract the natural tendency to fault an unsuccessful defense, a court reviewing a claim of ineffective assistance must "indulge a strong presumption that counsel's conduct falls within the wide range of reasonable professional assistance."  In giving shape to the perimeters of this range of reasonable professional assistance, Strickland mandates that "[p]revailing norms of practice as reflected in American Bar Association Standards and the like, ... are guides to determining what is reasonable, but they are only guides."





Under the Strickland standard, breach of an ethical standard does not necessarily make out a denial of the Sixth Amendment guarantee of assistance of counsel.  When examining attorney conduct, a court must be careful not to narrow the wide range of conduct acceptable under the Sixth Amendment so restrictively as to constitutionalize particular standards of professional conduct and thereby intrude into the state's proper authority to define and apply the standards of professional conduct applicable to those it admits to practice in its courts.  In some future case challenging attorney conduct in the course of a state�court trial, we may need to define with greater precision the weight to be given to recognized canons of ethics, the standards established by the state in statutes or professional codes, and the Sixth Amendment in defining the proper scope and limits on that conduct.  Here we need not face that question, since virtually all of the sources speak with one voice.





	C





We turn next to the question presented:  the definition of the range of "reasonable professional" responses to a criminal defendant client who informs counsel that he will perjure himself on the stand.  We must determine whether, in this setting, Robinson's conduct fell within the wide range of professional responses to threatened client perjury acceptable under the Sixth Amendment.





�
In Strickland, we recognized counsel's duty of loyalty and his "overarching duty to advocate the defendant's cause."  Ibid.  Plainly, that duty is limited to legitimate, lawful conduct compatible with the very nature of a trial as a search for truth.  Although counsel must take all reasonable lawful means to attain the objectives of the client, counsel is precluded from taking steps or in any way assisting the client in presenting false evidence or otherwise violating the law.  This principle has consistently been recognized in most unequivocal terms by expositors of the norms of professional conduct since the first Canons of Professional Ethics were adopted by the American Bar Association in 1908.  The 1908 Canon 32 provided: 





No client, corporate or individual, however powerful, nor any cause, civil or political, however important, is entitled to receive nor should any lawyer render any service or advice involving disloyalty to the law whose ministers we are, or disrespect of the judicial office, which we are bound to uphold, or corruption of any person or persons exercising a public office or private trust, or deception or betrayal of the public. . . .  He must . . . observe and advise his client to observe the statute law. . . . 





Of course, this Canon did no more than articulate centuries of accepted standards of conduct.  Similarly, Canon 37, adopted in 1928, explicitly acknowledges as an exception to the attorney's duty of confidentiality a client's announced intention to commit a crime: "The announced intention of a client to commit a crime is not included within the confidences which [the attorney] is bound to respect."





These principles have been carried through to contemporary codifications of an attorney's professional responsibility.  Disciplinary Rule 7�102 of the Model Code of Professional Responsibility (1980), entitled "Representing a Client Within the Bounds of the Law," provides:





(A) 	In his representation of a client, a lawyer shall not:





	* * *


(4) 	Knowingly use perjured testimony or false evidence.





	* * *


(7)	Counsel or assist his client in conduct that the lawyer knows to be illegal or fraudulent.





This provision has been adopted by Iowa, and is binding on all lawyers who appear in its courts. . . .  The more recent Model Rules of Professional Conduct (1983) similarly admonish attorneys to obey all laws in the course of representing a client:





RULE 1.2 Scope of Representation





	* * *


(d)	A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent. . . . 





�
Indeed, both the Model Code and the Model Rules do not merely authorize disclosure by counsel of client perjury;  they require such disclosure.  See Rule 3.3(a)(4);  DR 7�102(B)(1).





These standards confirm that the legal profession has accepted that an attorney's ethical duty to advance the interests of his client is limited by an equally solemn duty to comply with the law and standards of professional conduct;  it specifically ensures that the client may not use false evidence.   This special duty of an attorney to prevent and disclose frauds upon the court derives from the recognition that perjury is as much a crime as tampering with witnesses or jurors by way of promises and threats, and undermines the administration of justice.





   * * *   





It is universally agreed that at a minimum the attorney's first duty when confronted with a proposal for perjurious testimony is to attempt to dissuade the client from the unlawful course of conduct.  Model Rules of Professional Conduct, Rule 3.3, Comment;  Wolfram, Client Perjury, 50 S.Cal.L.Rev. 809, 846 (1977).  A statement directly in point is found in the commentary to the Model Rules of Professional Conduct under the heading "False Evidence": 





When false evidence is offered by the client, however, a conflict may arise between the lawyer's duty to keep the client's revelations confidential and the duty of candor to the court.  Upon ascertaining that material evidence is false, the lawyer should seek to persuade the client that the evidence should not be offered or, if it has been offered, that its false character should immediately be disclosed."  Model Rules of Professional Conduct, Rule 3.3, Comment (1983) (emphasis added).





The commentary thus also suggests that an attorney's revelation of his client's perjury to the court is a professionally responsible and acceptable response to the conduct of a client who has actually given perjured testimony. Similarly, the Model Rules and the commentary, as well as the Code of Professional Responsibility adopted in Iowa, expressly permit withdrawal from representation as an appropriate response of an attorney when the client threatens to commit perjury. . . .  Withdrawal of counsel when this situation arises at trial gives rise to many difficult questions including possible mistrial and claims of double jeopardy.





The essence of the brief amicus of the American Bar Association reviewing practices long accepted by ethical lawyers is that under no circumstance may a lawyer either advocate or passively tolerate a client's giving false testimony.  This, of course, is consistent with the governance of trial conduct in what we have long called "a search for truth."  The suggestion sometimes made that "a lawyer must believe his client, not judge him" in no sense means a lawyer can honorably be a party to or in any way give aid to presenting known perjury.
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�
Considering Robinson's representation of respondent in light of these accepted norms of professional conduct, we discern no failure to adhere to reasonable professional standards that would in any sense make out a deprivation of the Sixth Amendment right to counsel.  Whether Robinson's conduct is seen as a successful attempt to dissuade his client from committing the crime of perjury, or whether seen as a "threat" to withdraw from representation and disclose the illegal scheme, Robinson's representation of Whiteside falls well within accepted standards of professional conduct and the range of reasonable professional conduct acceptable under Strickland.





* * *.


Robinson's admonitions to his client can in no sense be said to have forced respondent into an impermissible choice between his right to counsel and his right to testify as he proposed for there was no permissible choice to testify falsely.  For defense counsel to take steps to persuade a criminal defendant to testify truthfully, or to withdraw, deprives the defendant of neither his right to counsel nor the right to testify truthfully.  In United States v. Havens, we made clear that "when defendants testify, they must testify truthfully or suffer the consequences."  When an accused proposes to resort to perjury or to produce false evidence, one consequence is the risk of withdrawal of counsel.





On this record, the accused enjoyed continued representation within the bounds of reasonable professional conduct and did in fact exercise his right to testify;  at most he was denied the right to have the assistance of counsel in the presentation of false testimony.  Similarly, we can discern no breach of professional duty in Robinson's admonition to respondent that he would disclose respondent's perjury to the court.  The crime of perjury in this setting is indistinguishable in substance from the crime of threatening or tampering with a witness or a juror.  A defendant who informed his counsel that he was arranging to bribe or threaten witnesses or members of the jury would have no "right" to insist on counsel's assistance or silence.  Counsel would not be limited to advising against that conduct.  An attorney's duty of confidentiality, which totally covers the client's admission of guilt, does not extend to a client's announced plans to engage in future criminal conduct.  In short, the responsibility of an ethical lawyer, as an officer of the court and a key component of a system of justice, dedicated to a search for truth, is essentially the same whether the client announces an intention to bribe or threaten witnesses or jurors or to commit or procure perjury.  No system of justice worthy of the name can tolerate a lesser standard.





The rule adopted by the Court of Appeals, which seemingly would require an attorney to remain silent while his client committed perjury, is wholly incompatible with the established standards of ethical conduct and the laws of Iowa and contrary to professional standards promulgated by that State.  The position advocated by petitioner, on the contrary, is wholly consistent with the Iowa standards of professional conduct and law, with the overwhelming majority of courts, and with codes of professional ethics.  Since there has been no breach of any recognized professional duty, it follows that there can be no deprivation of the right to assistance of counsel under the Strickland standard.
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�
We hold that, as a matter of law, counsel's conduct complained of here cannot establish the prejudice required for relief under the second strand of the Strickland inquiry.  . . .   The Strickland Court noted that the "benchmark" of an ineffective� assistance claim is the fairness of the adversary proceeding, and that in judging prejudice and the likelihood of a different outcome, "[a] defendant has no entitlement to the luck of a lawless decisionmaker."





Whether he was persuaded or compelled to desist from perjury, Whiteside has no valid claim that confidence in the result of his trial has been diminished by his desisting from the contemplated perjury.  Even if we were to assume that the jury might have believed his perjury, it does not follow that Whiteside was prejudiced


.


In his attempt to evade the prejudice requirement of Strickland, Whiteside relies on cases involving conflicting loyalties of counsel.  In Cuyler v. Sullivan, we held that a defendant could obtain relief without pointing to a specific prejudicial default on the part of his counsel, provided it is established that the attorney was "actively represent[ing] conflicting interests."  





Here, there was indeed a "conflict," but of a quite different kind;  it was one imposed on the attorney by the client's proposal to commit the crime of fabricating testimony without which, as he put it, "I'm dead."  This is not remotely the kind of conflict of interests dealt with in Cuyler v. Sullivan.  Even in that case we did not suggest that all multiple representations necessarily resulted in an active conflict rendering the representation constitutionally infirm.  If a "conflict" between a client's proposal and counsel's ethical obligation gives rise to a presumption that counsel's assistance was prejudicially ineffective, every guilty criminal's conviction would be suspect if the defendant had sought to obtain an acquittal by illegal means.  Can anyone doubt what practices and problems would be spawned by such a rule and what volumes of litigation it would generate?





Whiteside's attorney treated Whiteside's proposed perjury in accord with professional standards, and since Whiteside's truthful testimony could not have prejudiced the result of his trial, the Court of Appeals was in error to direct the issuance of a writ of habeas corpus and must be reversed.





Reversed.





Justice BRENNAN, concurring in the judgment.





This Court has no constitutional authority to establish rules of ethical conduct for lawyers practicing in the state courts.  Nor does the Court enjoy any statutory grant of jurisdiction over legal ethics.





Accordingly, it is not surprising that the Court emphasizes that it "must be careful not to narrow the wide range of conduct acceptable under the Sixth Amendment so restrictively as to constitutionalize particular standards of professional conduct and thereby intrude into the state's proper authority to define and apply the standards of professional conduct applicable to those it admits to practice in its courts."   I read this as saying in another way that the Court cannot tell the States or the lawyers in the States how to behave in their courts, unless and until federal rights are violated.





�
Unfortunately, the Court seems unable to resist the temptation of sharing with the legal community its vision of ethical conduct.  But let there be no mistake:  the Court's essay regarding what constitutes the correct response to a criminal client's suggestion that he will perjure himself is pure discourse without force of law.  As Justice BLACKMUN observes, that issue is a thorny one, but it is not an issue presented by this case.  Lawyers, judges, bar associations, students, and others should understand that the problem has not now been "decided."





* * *





Justice BLACKMUN, with whom Justice BRENNAN, Justice MARSHALL, and Justice STEVENS join, concurring in the judgment.





How a defense attorney ought to act when faced with a client who intends to commit perjury at trial has long been a controversial issue.  But I do not believe that a federal  habeas corpus case challenging a state criminal conviction is an appropriate vehicle for attempting to resolve this thorny problem.  When a defendant argues that he was denied effective assistance of counsel because his lawyer dissuaded him from committing perjury, the only question properly presented to this Court is whether the lawyer's actions deprived the defendant of the fair trial which the Sixth Amendment is meant to guarantee.  Since I believe that the respondent in this case suffered no injury justifying federal habeas relief, I concur in the Court's judgment.





* * *


The touchstone of a claim of prejudice is an allegation that counsel's behavior did something "to deprive the defendant of a fair trial, a trial whose result is reliable."  The only effect Robinson's threat had on Whiteside's trial is that Whiteside did not testify, falsely, that he saw a gun in Love's hand.  Thus, this Court must ask whether its confidence in the outcome of Whiteside's trial is in any way undermined by the knowledge that he refrained from presenting false testimony. 





This Court long ago noted:  "All perjured relevant testimony is at war with justice, since it may produce a judgment not resting on truth.  Therefore it cannot be denied that it tends to defeat the sole ultimate objective of a trial."  When the Court has been faced with a claim by a defendant concerning prosecutorial use of such evidence, it has "consistently held that a conviction obtained by the knowing use of perjured testimony is fundamentally unfair, and must be set aside if there is any reasonable likelihood that the false testimony could have affected the judgment of the jury."  Similarly, the Court has viewed a defendant's use of such testimony as so antithetical to our system of justice that it has permitted the prosecution to introduce otherwise inadmissible evidence to combat it.  The proposition that presenting false evidence could contribute to (or that withholding such evidence could detract from) the reliability of a criminal trial is simply untenable.





�
It is no doubt true that juries sometimes have acquitted defendants who should have been convicted, and sometimes have based their decisions to acquit on the testimony of defendants who lied on the witness stand.  It is also true that the Double Jeopardy Clause bars the reprosecution of such acquitted defendants, although on occasion they can be prosecuted for perjury.  But the privilege every criminal defendant has to testify in his own defense "cannot be construed to include the right to commit perjury."  To the extent that Whiteside's claim rests on the assertion that he would have been acquitted had he been able to testify falsely, Whiteside claims a right the law simply does not recognize.  "A defendant has no entitlement to the luck of a lawless decisionmaker, even if a lawless decision cannot be reviewed.".  Since Whiteside was deprived of neither a fair trial nor any of the specific constitutional rights designed to guarantee a fair trial, he has suffered no prejudice.





* * *





In addition, the lawyer's interest in not presenting perjured testimony was entirely consistent with Whiteside's best interest.  If Whiteside had lied on the stand, he would have risked a future perjury prosecution.  Moreover, his testimony would have been contradicted by the testimony of other eyewitnesses and by the fact that no gun was ever found.  In light of that impeachment, the jury might have concluded that Whiteside lied as well about his lack of premeditation and thus might have convicted him of first�degree murder.  And if the judge believed that Whiteside had lied, he could have taken Whiteside's perjury into account in setting the sentence.  In the face of these dangers, an attorney could reasonably conclude that dissuading his client from committing perjury was in the client's best interest and comported with standards of professional responsibility. In short, Whiteside failed to show the kind of conflict that poses a danger to the values of zealous and loyal representation embodied in the Sixth Amendment.  A presumption of prejudice is therefore unwarranted.





	C





In light of respondent's failure to show any cognizable prejudice, I see no need to "grade counsel's performance."  The only federal issue in this case is whether Robinson's behavior deprived Whiteside of the effective assistance of counsel; it is not whether Robinson's behavior conformed to any particular code of legal ethics.





Whether an attorney's response to what he sees as a client's plan to commit perjury violates a defendant's Sixth Amendment rights may depend on many factors: how certain the attorney is that the proposed testimony is false, the stage of the proceedings at which the attorney discovers the plan, or the ways in which the attorney may be able to dissuade his client, to name just three.  The complex interaction of factors, which is likely to vary from case to case, makes inappropriate a blanket rule that defense attorneys must reveal, or threaten to reveal, a client's anticipated perjury to the court.  Except in the rarest of cases, attorneys who adopt "the role of the judge or jury to determine the facts," pose a danger of depriving their clients of the zealous and loyal advocacy required by the Sixth Amendment.





�
I therefore am troubled by the Court's implicit adoption of a set of standards of professional responsibility for attorneys in state criminal proceedings. The States, of course, do have a compelling interest in the integrity of their criminal trials that can justify regulating the length to which an attorney may go in seeking his client's acquittal.  But the American Bar Association's implicit suggestion in its brief amicus curiae that the Court find that the Association's Model Rules of Professional Conduct should govern an attorney's responsibilities is addressed to the wrong audience.  It is for the States to decide how attorneys should conduct themselves in state criminal proceedings, and this Court's responsibility extends only to ensuring that the restrictions a State enacts do not infringe a defendant's federal constitutional rights.  Thus, I would follow the suggestion made in the joint brief amici curiae filed by 37 States at the certiorari stage that we allow the States to maintain their "differing approaches" to a complex ethical question. 





Justice STEVENS, concurring in the judgment.





Justice Holmes taught us that a word is but the skin of a living thought.  A "fact" may also have a life of its own.  From the perspective of an appellate judge, after a case has been tried and the evidence has been sifted by another judge, a particular fact may be as clear and certain as a piece of crystal or a small diamond.  A trial lawyer, however, must often deal with mixtures of sand and clay.  Even a pebble that seems clear enough at first glance may take on a different hue in a handful of gravel.





As we view this case, it appears perfectly clear that respondent intended to commit perjury, that his lawyer knew it, and that the lawyer had a duty��both to the court and to his client, for perjured testimony can ruin an otherwise meritorious case��to take extreme measures to prevent the perjury from occurring.  The lawyer was successful and, from our unanimous and remote perspective, it is now pellucidly clear that the client suffered no "legally cognizable prejudice."





Nevertheless, beneath the surface of this case there are areas of uncertainty that cannot be resolved today.  A lawyer's certainty that a change in his client's recollection is a harbinger of intended perjury��as well as judicial review of such apparent cer�tainty��should be tempered by the realization that, after reflection, the most honest witness may recall (or sincerely believe he recalls) details that he previously overlooked. Similarly, the post�trial review of a lawyer's pretrial threat to expose perjury that had not yet been committed��and, indeed, may have been prevented by the threat��is by no means the same as review of the way in which such a threat may actually have been carried out.  Thus, one can be convinced��as I am��that this lawyer's actions were a proper way to provide his client with effective representation without confronting the much more difficult questions of what a lawyer must, should, or may do after his client has given testimony that the lawyer does not believe.  The answer to such questions may well be colored by the particular circumstances attending the actual event and its aftermath.





Because Justice BLACKMUN has preserved such questions for another day, and because I do not understand him to imply any adverse criticism of this lawyer's representation of his client, I join his opinion concurring in the judgment.


% % % % % % % % % % 








A Alawyer=s responsibility with relation to client perjury@ was the subject of ABA Formal Opinion 87-353 (1987).  That Opinion noted that AModel Rule 3.3(a) and (b) represent a major policy change . . . .  It is now mandatory, under these Model Rule provisions, for a lawyer, who knows the client has committed perjury, to disclose this knowledge to the tribunal if the lawyer cannot persuade the client to rectify the perjury.@  Is this clear from the rules?





As the Opinion explains it:





�
Rule 3.3(a)(2) and (4) complement each other.  While (a)(4), itself, does not expressly require disclosure by the lawyer to the tribunal of the client's false testimony after the lawyer has offered it and learns of its falsity, such disclosure will be the only 'reasonable remedial [measure]' the lawyer will be able to take if the client is unwilling to rectify the perjury.  The Comment to Rule 3.3 states that disclosure of the client's perjury to the tribunal would be required of the lawyer by (a)(4) in this situation.





Although Rule 3.3(a)(2), unlike 3.3(a)(4), does not specifically refer to perjury or false evidence, it would require an irrational reading of the language:  'a criminal or fraudulent act by the client,' to exclude false testimony by the client. While broadly written to cover all crimes or frauds a client may commit during the course of the proceeding, Rule 3.3(a)(2), in the context of the whole of Rule 3.3, certainly includes perjury.





Since 3.3(a)(2) requires disclosure to the tribunal only when it is necessary to 'avoid assisting' client perjury, the important question is what conduct of the lawyer would constitute such assistance. Certainly, the conduct proscribed in Rule 3.3(a)(4)��offering evidence the lawyer knows to be false�� is included.  Also, a lawyer's failure to take remedial measures, including disclosure to the court, when the lawyer knows the client has given false testimony, is included.  It is apparent to the Committee that as used in Rule 3.3(a)(2), the language 'assisting a criminal or fraudulent act by the client' is not limited to the criminal law concepts of aiding and abetting or subornation. Rather, it seems clear that this language is intended to guide the conduct of the lawyer as an officer of the court as a prophylactic measure to protect against client perjury contaminating the judicial process. Thus, when the lawyer knows the client has committed perjury, disclosure to the tribunal is necessary under Rule 3.3(a)(2) to avoid assisting the client's criminal act.





Furthermore, as previously indicated, contrary to Formal Opinions 287 and 341 and the exception provided in DR 7�102(B)(1) of the Model Code, the disclosure requirement of Model Rule 3.3(a)(2) and (4) is not excused because of client confidences. Rule 3.3(b) provides in pertinent part:  'The duties stated in paragraph (a) . . . apply even if compliance requires disclosure of information otherwise protected by Rule 1.6.'  Thus, the lawyer's responsibility to disclose client perjury to the tribunal under Rule 3.3(a)(2) and (4) supersedes the lawyer's responsibility to the client under Rule 1.6.





�
It seems clear that, at least in litigation settings where candor to the court is the competing value, a lawyer has an obligation to prevent or correct client perjury, even to the extent of disclosing confidential information to the court.  But what if the perjury is not discovered until after the proceedings are over?  Rule 3.3 would appear to let the attorney Aoff the hook.@  Rule 3.3(b) indicates that the obligations in paragraph (a) Acontinue to the conclusion of the proceedings,@ and the Commentary elaborates as follows: AA practical time limit on the obligation to rectify the presentation of false evidence has to be established.  The conclusion of the proceeding is a reasonably definite point for the termination of the obligation.@  Comment to Rule 3.3, at & 13.  What is the justification for ending the lawyer=s responsibility at the conclusion of the proceeding?  Does this make sense?  What restrictions on the lawyer remain in such circumstances?  See Rule 1.2(d).





When does Aa tribunal@ become involved for purposes of this rule?  What about the client who lies in a deposition?  Arguably, there=s no tribunal involved at that point. Do we look to Rule 3.3 for guidance?   Or should we look to Rule 4.1, which addresses truthfulness in statements to others.  Note that, unlike 3.3, 4.1 does not have a confidentiality override.  The ABA  Committee on Ethics and Professional Responsibility has determined that Rule 3.3 applies in such circumstances, see Formal Opinion 93�376, but there is reason to question that resolution.  While it is clear that an attorney may not use the deposition testimony at trial if the lawyer has discovered its falsity, is it clear that the lawyer must take remedial measures prior to that time?  Can the attorney merely withdraw from the representation?  Can the withdrawal be Anoisy?@  Can the lawyer just settle quickly without disclosing?  These are difficult questions, the resolution of which turns on which values and principles take precedence.  The new Model Rules directly address this issue, treating statements in a deposition as part of the adjudicatory proceeding.  See Comment &1 (2002).





When do the duties of Rule 3.3 Akick in?@  When does a lawyer Aknow@ evidence is false, or that failure to disclose is necessary to assist the client in a fraud?  See the terminology section of the Rules.  Can a lawyer avoid knowing?  Can he or she do so consistent with good lawyering and one=s obligations of competence under Rule 1.1?   How certain must a lawyer be before taking action?   And just what is the judge to do?





These issues were addressed by the Court in United States v. Long, 857 F.2d 436, 444-47 (8th Cir. 1988), cert. denied, 502 U.S. 828 (1991):





In the instant case, Jackson's lawyer asked to approach the bench after the  government had presented its case.  The lawyer told the trial judge that  Jackson wanted to testify and that he was concerned about his testimony.  The  lawyer said he advised Jackson not to take the stand.  The judge excused the  jury and everyone else in the courtroom, except a United States Marshal,  Jackson, and his lawyer.  At that point, the lawyer said, "I'm not sure if it  wouldn't be appropriate for me to move for a withdrawal from this case based  upon what I think may be elicited on the stand....  I'm concerned about the  testimony that may come out and I'm concerned about my obligation to the  Court."  The trial judge informed Jackson he had a right under the law to  testify on his own behalf, which Jackson said he understood.  The court also informed Jackson that his counsel was bound by his professional obligation not  to place evidence before the court which he believed to be untrue.  Jackson  also said he understood this.   The judge stated that Jackson could take the stand and give a narrative  statement without questioning from his lawyer.  The judge noted that if  Jackson's attorney found "things which he believes to be not true ... he may  have other obligations at that point."  The lawyer responded that he had again  discussed the matter with Jackson and that Jackson had decided, on his own, not  to testify.  Upon questioning by the judge, Jackson again stated that he understood his right to testify and his attorney's obligations.  Jackson  thereupon informed the court that he did not wish to testify.   





This case differs from Whiteside in three respects.  Each difference raises  important questions which can only be answered after an evidentiary hearing. 





�
 First, in Whiteside, a finding was made that Whiteside would have testified  falsely had he given the testimony he initially wanted to give. . . . Such a finding has not  been made here.  In terms of a possible violation of Jackson's rights, this is crucial.  If, for example, Jackson's lawyer had no basis for believing Jackson  would testify falsely and Jackson, in fact, wanted to testify truthfully, a  violation of his rights would occur.





We do not know what measures Jackson's attorney took to determine whether Jackson would lie on the stand.  He was required to take such measures as would give him "a firm factual basis" for believing Jackson would testify  falsely.  As we stated in our opinion in   Whiteside v. Scurr, 744 F.2d at  1323, rev'd on other grounds, sub nom Nix v. Whiteside, 475 U.S. at 157: 





Counsel must act if, but only if, he or she has "a firm factual basis" for believing that the defendant intends to testify falsely or has testified falsely....  It will be a rare case in which this factual requirement is met.  Counsel must remember that they are not triers of fact, but  advocates.  In most cases a client's credibility will be a question for the  jury.





The Supreme Court's majority opinion in Whiteside emphasizes the necessity of such caution on the part of defense counsel in determining whether a client has or will commit perjury.  In discussing the attorney's duty to  report possible client perjury, the majority states that it extends to "a client's announced plans to engage in future criminal conduct."  Thus, a clear expression of intent to commit perjury is required before an attorney can reveal client confidences.





The concurring opinions in Whiteside support this interpretation.  Justice  Stevens advised circumspection:  "A lawyer's certainty that a change in his client's recollection is a harbinger of intended perjury * * * should be  tempered by the realization that, after reflection, the most honest witness may  recall (or sincerely believe he recalls) details that he previously  overlooked."  And, Justice Blackmun in  his concurrence observed that "[e]xcept in the rarest of cases, attorneys who  adopt 'the role of the judge or jury to determine the facts' ... pose a danger  of depriving their clients of the zealous and loyal advocacy required by the  Sixth Amendment."5





�
Justices Blackmun and Stevens focus in their concurring opinions on the reasons the majority opinion carefully limits its holding to "announced plans"  to commit perjury.  The tensions between the rights of the accused and the  obligations of her attorney are considerable in the context of potential client  perjury.  Justice Stevens points to the potential inaccuracy of a lawyer's  perception.  For many reasons, a lawyer's perception may be incorrect.  Ideally, a client will tell her lawyer "everything."  But "everything" may not  be one consistent explanation of an event.  Not only may a client overlook and  later recall certain details, but she may also change intended testimony in an  effort to be more truthful.  Moreover, even a statement of an intention to lie  on the stand does not necessarily mean the client will indeed lie once on the  stand.  Once a client hears the testimony of other witnesses, takes an oath,  faces a judge and jury, and contemplates the prospect of cross�examination by  opposing counsel, she may well change her mind and decide to testify  truthfully.   





As Justice Blackmun observes, an attorney who acts on a belief of  possible client perjury takes on the role of the fact finder, a role which  perverts the structure of our adversary system.  A lawyer who judges a client's  truthfulness does so without the many safeguards inherent in our adversary  system.  He likely makes his decision alone, without the assistance of fellow fact finders.  He may consider too much evidence, including that which is untrustworthy.  Moreover, a jury's determination on credibility is always  tempered by the requirement of proof beyond a reasonable doubt.  A lawyer,  finding facts on his own, is not necessarily guided by such a high standard.  Finally, by taking a position contrary to his client's interest, the lawyer may irrevocably destroy the trust the attorney�client relationship is designed to foster.  That lack of trust cannot easily be confined to the area of intended perjury.  It may well carry over into other aspects of the lawyer's  representation, including areas where the client needs and deserves zealous and  loyal representation.  For these reasons and others, it is absolutely essential  that a lawyer have a firm factual basis before adopting a belief of  impending perjury.   





The record before us does not disclose whether Jackson's lawyer had a firm  factual basis for believing his client would testify falsely.  This can only be  adequately determined after an evidentiary hearing.   





Second, in Whiteside, the defendant did testify and was " 'restricted' or  restrained only from testifying falsely."  Here, Jackson did not testify at all.  It simply is impossible to  determine from the record before us whether Jackson was "restrained" by his  lawyer from giving truthful testimony.  Again, this can only be determined  after an evidentiary hearing.





Third, in Whiteside, the defense attorney did not reveal his belief about his client's anticipated testimony to the trial court.  In contrast, the disclosure to the trial court here was quite explicit.  The attorney said to the judge that he might have to withdraw because of what might be elicited on  the stand.   Such a disclosure cannot be taken lightly.  Even in a jury trial, where the judge does not sit as the finder of fact, the judge will sentence the  defendant, and such a disclosure creates "significant risks of unfair prejudice" to the defendant.6


�
We note that, once the possibility of client perjury is disclosed to  the trial court, the trial court should reduce the resulting prejudice.  It  should limit further disclosures of client confidences, inform the attorney of  his other duties to his client, inform the defendant of her rights, and  determine whether the defendant desires to waive any of those rights.   The trial judge here acted primarily with these concerns in mind.  The judge discussed the conflict with only the attorney and his client present.  He  prevented further disclosures of client confidences.  He advised Jackson of his  right to testify and determined that Jackson understood his rights and his  attorney's ethical obligation not to place false testimony before the court.  He advised Jackson that if he took the stand, his lawyer would be required to  refrain from questioning Jackson on issues which the lawyer believed Jackson  would perjure himself and that Jackson would have to testify in narrative  form.7  He then directly asked Jackson if he wished to testify.  We add  that a trial court should also impress upon defense counsel and the defendant  that counsel must have a firm factual basis before further desisting in the  presentation of the testimony in question.





Under such a procedure, the chance for violations of the defendant's  constitutional rights will be reduced, the revelation of further client confidences will be prevented, and the defendant can make a knowing waiver of  her constitutional right to testify and to counsel.8  It will also be necessary to establish that the waiver was voluntary and that the defendant's rights were not violated prior to the waiver.  Such inquiries, however, are best made at an evidentiary hearing.





CONCLUSION  





�
The most weighty decision in a case of possible client perjury is made by the  lawyer who decides to inform the court, and perhaps incidentally his adversary  and the jury, of his client's possible perjury.  This occurs when the lawyer makes a motion for withdrawal (usually for unstated reasons) or allows his client to testify in narrative form without questioning from counsel.  Once this has been done, the die is cast.  The prejudice will have occurred.  At a  minimum, the trial court will know of the defendant's potential perjury.  For  this reason, defense counsel must use extreme caution before revealing a belief  of impending perjury.  It is, as Justice Blackmun noted, "the rarest of cases" where an attorney should take such action.   Once the disclosure of the potential client perjury has occurred, the trial  judge can limit the resulting prejudice by preventing further disclosures of  client confidences, by informing the attorney of the obligation to his client, and by informing the client of her rights and determining whether she desires  to waive any of them.   The determination whether the prejudice was undue must occur at an evidentiary  hearing. . . .





% % % % % % % % % % 





Finally, what constitutes Afalse evidence@ or a Amaterial fact?@  And what constitutes Aassisting a criminal or fraudulent act by the client?@  These terms are not self-defining, yet their meaning is crucial to understanding the attorney=s obligations.  





Generally, an attorney does not have a duty, beyond that posed by the general duties of competence and diligence, to investigate a client=s story.  See generally Annotated Rules, 320-21.  An attorney is not a guarantor of the accuracy of his or her client=s statements.  Where, however, an attorney has doubts, the attorney may not close his or her eyes to the truth.





In In re Oberhellman, 873 S.W.2d 851 (Mo. banc 1994), an attorney attempted to avoid discipline under Rule 3.3 for giving false answers in an interrogatory he prepared for the client and in advising the client to testify falsely in a deposition regarding her residence for purposes of establishing jurisdiction.  The court rejected the attorney=s argument that facts necessary to establish jurisdiction were not Amaterial.@ Id. at 854.  The respondent attorney in In re Ver Dught, 825 S.W.2d 847 (Mo. banc 1992), avoided a finding of violation of Rule 3.3(a)(1) and (2) because the client=s false statement regarding her married name (and by implication marital status) was not material, but the attorney was nevertheless disciplined under 3.3(a)(4), which does not have a materiality requirement, for calling the client by her previous name on the witness stand and advising her to testify using that name despite her recent remarriage.  Respondent attorney had  also advised the client to remove her wedding ring prior to taking the witness stand.  He was disciplined despite the fact that he told the client to answer questions about her marital status truthfully if they were asked, although he did tell her not to volunteer information on this issue if not asked.





Note that Rule 3.3 allows less than complete loyalty to the client even where the lawyer does not Aknow@ the evidence is false.  Rule 3.3(c) allows the lawyer to refuse to offer evidence the lawyer Areasonably believes@ is false.  The lawyer may not disclose in such circumstances, but this Rule allows the lawyer to override the client=s wishes in such situations.  Is the Areasonable belief@ standard high enough?  See Annotated Rules at 322-23.  Is this an appropriate resolution?





�
The new Model Rules clarify and strengthen the attorney=s obligation to the tribunal in some respects.  Initially, revised M.R. 3.3(a)(1) removes the materiality requirement regarding false statements by the lawyer and requires the lawyer to correct materially false statements previously made.  The revision strikes (a)(2), but incorporates a broader obligation into a new paragraph (b).  That paragraph requires that a lawyer Awho knows that a person intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal.@  The Reporter=s Explanation indicates that the new provision incorporates the substance of paragraph (a)(2) as well as obligations to prevent fraud on the tribunal, including misconduct toward jurors and venire members.  New Comment &12 further explains this duty, which is designed to protect the integrity of the court and the adjudicative process.  The revised rule is more protective of the client in one respect: while it continues to allow a lawyer to refuse to offer evidence the lawyer reasonably believes is false, it limits this option in the case of criminal defendants.





B.	Counseling or Assisting Illegality or Fraud





When does a lawyer Acounsel@ or Aassist@ illegal or fraudulent conduct?  Can merely providing information without suggesting a course of conduct violate the Rules?  Is it a violation to know the client will act on information you have provided and fail to prevent it?  To believe the client will so act?   Rule 1.2(d) prohibits a lawyer from counseling a client to engage in, or assisting a client in, conduct the lawyer knows is criminal or fraudulent.  The Rule does allow the lawyer to Adiscuss the legal consequences of any proposed course of conduct.@  The Commentary advises that A[t]here is a critical distinction between presenting an analysis of legal aspects of questionable conduct and recommending the means by which a crime or fraud might be committed with impunity.@  Comment, & 6.  





While this Rule appears clear on its face, it becomes much more complex when one begins to look at the processes of memory and recollection.  In an illuminating chapter on ACounseling the Client: Refreshing Recollection or Prompting Perjury@ from his controversial book, Lawyers Ethics in an Adversary System, Monroe Friedman explores the psychological literature on memory in the context of the ethical issues involved in counseling and advising clients.  After describing several studies, he concludes:





[T]he process of remembering is not one dependent on >memory traces,= which can be played back as if by placing a stylus into the groove of a phonograph record.  Rather, the process is one of active, creative reconstruction, which begins at the moment of perception.  The reconstructive process is significantly affected by the form of the questions asked and by what we understand to be in our own interest -- even though, on a conscious level, we are responding as honestly as we possibly can.





�
These conclusions might seem to suggest that the conscientious lawyer should avoid giving a client or other witness an understanding of what is relevant and important and should rely only upon narrative statements unassisted by questions that seek to elicit critical facts.  However, anyone who has conducted interviews will immediately recognize that such a procedure would be highly impractical.  An untrained and perhaps inarticulate person cannot be expected to relate all that is relevant without a substantial amount of direction.  That is why one of the most important functions of the lawyer is to provide an awareness of what is legally relevant.  Moreover, the same psychological authorities support the necessity of prompting in order to maximize recall.  What prompting can do is to trigger recognition, which is a less complex process than remembering. . . . [I]n any experimental series, Aonly a relatively small portion of the material that can be recognized can, as a rule, be recalled.@  Another authority observes similarly that narrative is Athe most accurate@ but Athe least complete@ of all forms of recall.  That is, if we rely only upon unprompted narrative, many important facts will be omitted, facts which can be accurately reported if memory is prompted by recognition, such as through leading questions.  Obviously, therefore, we are faced with another dilemma.  On the one hand, we know that by telling the client that a particular fact is important, and why it is important, we may induce the client to Aremember@ the fact even if it did not occur.  On the other hand, important facts can truly be lost if we fail to provide the client with every possible aid to memory.  Furthermore, since the client=s memory is inevitably going to be affected by reconstruction consistent with self-interest, a client who has a misunderstanding of his or her own legal interest could be psychologically inclined to remember in a way that is not only inconsistent with the client=s case, but also inaccurate.





The complexity of the difficulty is heightened, both on a practical and ethical level, if we reconsider at this point the attorney=s professional responsibility to Aknow all the facts the client knows@ . . . .





How, then, does an attorney interview clients and witnesses in a way that is likely to obtain truthful, complete, necessary information while at the same time not consciously or unconsciously prompting the client or witness?  What about dealing with a client or witness whose memory may have been affected by improper questioning by another?  How far can/should you go in that instance?  And how does this all impact on what and when the lawyer Aknows@ with regard to the truth?





A related problem exists where legal rights turn on a particular state of mind, but the client may not have had any thoughts at all with regard to that matter at the crucial time.  An example from Friedman addresses this problem:





A young man and a young woman decide to get married.  Each has $1,000.  They decide to begin a business with those funds, and the young woman gives her funds to the young man for that purpose.  Was the intention to form a joint venture or a partnership?  Did they intend that the young man be an agent or a trustee?  Was the transaction a gift or a loan?  Most likely, the young couple=s state of mind did not conform to any of the modes of Aintention@ that the law might look for.  Thus, if the couple should subsequently visit a tax attorney and discover that it is in their interest that the transaction be viewed as a gift, they might well Aremember@ that to have been their intention.  On the other hand, should their engagement be broken and the young woman consult an attorney for the purpose of recovering her money, she might Aremember,@ after proper counseling, that it had been her intention to make a loan.


�
The foregoing is not intended in a cynical way.  As in many other instances, the rules of law require determinations of @fact@ where the facts are truly ambiguous.  Moreover, as we have seen in the normal process of remembering/reconstructing, the client=s honest recollection is inevitably going to be affected by what the client assumes to be in his or her best interest.  In such an ambiguous situation, therefore, it would be absurd for the lawyer to insist that the client state the conclusion as to whether the intent had been to make a gift or a loan, without first explaining to the client what the applicable law is and what the significance would be of each of the possible responses.





Can the attorney probe for facts that the witness does not appear to remember?  At what point does this lead to creating of new memory, rather than elicitation of what is really there?  There is a clear line in the rules between providing information and assisting the client in fraudulent or criminal conduct.  Often that line is clear in practice as well, but not always.  And frequently, there are strong incentives to cross that line.  Friedman ultimately concludes as follows:





In interviewing, therefore, the attorney must take into account the practical psychological realities of the situation.  That means, at least at the early stages of eliciting the client=s story, that the attorney should assume a skeptical attitude, and that the attorney should give the client legal advice that might help in drawing out useful information that the client, consciously or unconsciously, might be withholding.  To that extent -- but on a different and more limiting rationale, I adhere to my earlier position that there are situations in which it may be proper for the attorney to give the client legal advice even though the attorney has reason to believe that the advice may induce the client to commit perjury.  There does come a point, however, where nothing short of Abrute rationalization@ can purport to justify a conclusion that the lawyer is seeking in good faith to elicit truth rather than actively participating in the creation of perjury.





Frequently, the lawyer who helps the client to save a losing case by contributing a crucial fact is acting from a personal sense of justice: the criminal defense lawyer who knows that prison is a horror and who believes that no human being should be subjected to such inhumanity; the negligence lawyer who resents the arbitrary rules that prevent a seriously injured and impoverished individual from recovering from an insurance company; the prosecutor who does not want to see a vicious criminal once again turned loose upon innocent citizens because of a technical defense; or the tax attorney who resents an arbitrary and unfair system that leaves Peter with his wealth while mulcting Paul.  I have sometimes referred to that attitude (with some ambivalence) as the Robin Hood principle.  We are our client=s Achampions against a hostile world,@ and the desire to see justice done, despite some inconvenient fact, may be an overwhelming one.  But Robin Hood, as romantic a figure as he may have been, was an outlaw.  Those lawyers who choose that role, even in the occasional case under the compulsion of a strong sense of the justness of the client=s cause, must do so on their own moral responsibility and at their own risk, and without the sanction of generalized standards of professional responsibility.





�
What about completed fraud?  What if the attorney discovers that the client has used information or advice provided to perpetrate a fraud during the course of the representation?  As the previous materials note, the attorney may not disclose that fraud, but he or she may not act in a way that continues to advance it either.  As the Commentary to Rule 1.2 indicates, a lawyer Amay not continue assisting a client in conduct that the lawyer originally supposes is legally proper but then discovers is criminal or fraudulent.  Withdrawal from the representation . . . may be required.@  & 7.   Why must the attorney disclose in the preceding situation, but not here?  And why is withdrawal a satisfactory solution here, when it is rejected in the prior situation?





The rationale for the different responses stems from the different competing concerns.  In the prior situation, confidentiality and loyalty were positioned against candor to the tribunal.  Where these principles clash, candor to the court prevails.  But in the latter situation, confidentiality  and loyalty are pitted against fairness to third parties, and here fairness loses.  Thus, although it is clear that the attorney cannot affirmatively participate in criminal or fraudulent conduct, no matter what other interests are at stake, where no tribunal is involved, the attorney has no obligation to rectify the consequences of a client=s fraudulent activity and cannot disclose.  The attorney may disassociate him or herself from the client, and must do so if not doing so will involve the attorney in the fraud. M.R. 1.16(a)(1).  Whether the attorney can withdraw Anoisily@ is still an open question.  Is this a proper resolution of these matters?  Should an attorney who wants to disclose have the discretion to do so?  How might you structure a different rule?





IV. 	ZEAL: The Juncture of Loyalty and Fairness





Read the remainder of Rule 1.2, 1.4, 2.1, 3.1-3.6, and Rule 4.





We have seen that the attorney-client relationship brings with it many duties on behalf of the client.  These include the duty to protect client information as well as the duty to competently  carry forward the aims of the representation in consultation with the client.  Rule 1.2, 1.3, 1.4.  Not surprisingly, however, these duties are qualified by other obligations.  The Code perhaps stated it best in Canon Seven, which required that AA lawyer should represent a client zealously within the bounds of the law.@  EC 7-1 recognized that this is a duty that inures to both the client and the legal system, and that the bounds of law includes the rules and Aenforceable professional regulations.@  However, EC 7-2 recognized that A[t]he bounds of law in a given case are often difficult to ascertain.@  This section will attempt to ascertain and explore those bounds.





A.	Communication with Parties, Witnesses, and Jurors





�
1.  Model Rule 4.2 prohibits an attorney from communicating with a person who is known to be represented by counsel without that attorney=s consent.  While the Rule prohibits communications where the attorney Aknows@ the party to be represented, such knowledge may be Ainferred from the circumstances.@  ABA Formal Opinion 95-396.  Although there is no general duty to inquire, Aa lawyer may not avoid Rule 4.2's bar against communication with a represented person simply by closing her eyes to the obvious.@  Id.    The rule applies in both litigation and transactional contexts.  Id.  See, e.g., In re Waldron, 790 S.W.2d 456, 458-9 (Mo. banc 1990).





This Rule applies to Apersons@ who are represented.  This is a change from the term Aparties,@ which had existed in the rule prior to 1995.  The ABA Committee had construed the term Aparty@ broadly to include any person who had retained counsel and whose interests were potentially distinct from those of the client on whose behalf the attorney was acting.  The Committee found this interpretation necessary if the Rule was to serve its purposes - to protect against overreaching by adverse counsel, to protect the lawyer-client relationship from interference by the opponent, and to protect against disclosure of protected information.  Id.  There was a dissent from this broad construction, based on the use of the term Aparty@ in Rule 4.2, in contrast to the use of the word Aperson@ elsewhere, including Rule 4.3.  The amendment was apparently to bring the language of the rule in conformance with the majority=s interpretation.  The Rule only applies to communications regarding the subject matter of the representation.





Where an attorney representing a client finds that a person with whom he or she is dealing is unrepresented, the attorney may continue the communication, but must not state or imply that the attorney is disinterested. Rule 4.3.  Moreover, if the lawyer knows or should know that the unrepresented person misunderstands the attorney=s role, the attorney is required to correct that misunderstanding.  Id.  Note that the rule applies to lawyers and, through 8.4(a), to agents of the lawyer.  The clients themselves, however, are not prohibited from communicating with each other.  See Restatement ' 158(2).  The line between what is prohibited and permissible communication in this regard is hazy.





These rules can act as a trap for the unwary, because the conduct the attorney undertakes may not appear inherently wrong.  But the ABA has indicated that the predecessor provision, DR 7-104, precludes communication even where counsel has reason to believe that settlement offers are not being communicated to the opposing party and the communication may be in that party=s best interest.  Informal Opinion 1348 (August 19, 1975); see also ABA Formal Opinion 92-362 (lawyers may not communicate settlement offers to opposing client, but may advise their own clients that they are free to do so).  Moreover, courts have disqualified lawyers from continuing representation in cases where the rule has been violated,  See, e.g., Papanicolaou v. Chase Manhattan Bank, 720 F. Supp. 1080 (S.D.N.Y. 1989); Cronin v. Nevada District Court, 781 P.2d 1150 (Nev. 1989); and have required other sanctions including exclusion of evidence, disclosure of statements and monetary sanctions. See e.g., Holdren v. General Motors Corp., 13 F. Supp. 2d 1192 (D. Kan. 1998); see also Annotated Rules, 407-408.  





One issue that has frequently arisen is the extent to which contact can be made with employees of a corporate party.  Generally, any person who has the power to bind the corporation or to implement advice from corporate counsel should be deemed a party for these purposes.  Opinion 95-396.  Communication with former employees is not prohibited according to ABA Formal Opinion 91-359, although courts have reached varying decisions on these issues.  See generally Annotated Rules, 394-400. 





�
This provision has been challenged by commentators, who argue that giving power over communication to the attorney is inconsistent with the control vested in the client.  See, e.g., Leubsdorf, Communicating With Another Lawyers=s Client: The Lawyer=s Veto and the Client=s Interests, 127 U. of Penn. L. Rev. 683 (1979).  Do you agree?





2.  Communication with witnesses is not within the purview of Rule 4.2 unless the witness  is represented.  The general view is that an attorney may interview opposing witnesses without the presence or consent of opposing counsel.  This is permitted as long as there is no deception and counsel is fully identified.  M.R. 4.3.





Dealing with favorable witnesses is governed by Rule 3.4.  Rule 3.4(b) prohibits a lawyer from counseling or assisting a witness to testify falsely or from offering an inducement prohibited by law.  An attorney who advises a witness, whether it be the client or someone else, to testify falsely is subject to discipline.  See In re Oberhellman, 873 S.W.2d 851 (Mo. banc 1994); In re Storment, 873 S.W.2d 227 (Mo. banc 1994).  This rule also applies to the payment of a fee to a witness that is not permitted by controlling law, such as a contingent fee for witnesses.  





Rule 3.4(f) prohibits requesting that a person other than the client refrain from giving relevant information to another party unless the person is a relative, employee or other agent of the client and the lawyer reasonably believes that the person=s interests will not be adversely affected by refraining from giving the information.  Note that attorneys must comply with state and local laws governing tampering with witnesses.  For example, in Missouri, R.S.Mo. ' 575.270 prohibits Atampering with a witness@ and criminalizes the use of force, threat or deception to induce a witness to absent himself, withhold evidence or testify falsely, and the offering of any benefit to a witness for such purpose.





Tampering with or obstructing access to evidence is prohibited by Rule 3.4(a).  This obligation is arguably co-extensive with the general obligation under the criminal code.  See  R.S.Mo. ' 575.100.1(1), making it a crime to alter, destroy, suppress or conceal any record, document, or thing with the purpose to impair its verity, legibility or availability in any official proceeding or investigation.  See also State v. Stapleton, 539 S.W.2d 655, 658 n.1 (Mo. App. 1976).





What about physical evidence of a crime?  Must an attorney turn over such evidence to the government if he or she knows of its location?  If he or she receives it from the client?  From another person?  See M.R. 3.4, Comment &2 (2002).





This issue was addressed in Morrell v. State, 575 P.2d 1200 (Alaska 1978).  There, the court noted the prevailing view that, where the attorney merely learns of the existence of the evidence but does not take possession of it, the attorney is not required to advise the government of its existence.  This obligation will be different in civil cases where there may be a duty to produce as part of discovery.   Where an attorney in a criminal case takes possession of evidence, however, the attorney must turn that evidence over to the prosecution after a reasonable time for investigation.  The prosecutor may not use the source of the information if the attorney received the item from the client or an agent of the client.  Where the attorney received the item from a third party, however, the government can inquire into its source. 
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3.  Rule 3.5 deals with communications with judges, jurors and prospective jurors.  For the most part, this rule incorporates the law in the jurisdiction and makes failure to comply with that law a violation of the rules.   Thus, the extent of contact with jurors and prospective jurors is governed by local law.  Generally, such contacts are strictly controlled.  See Annotated Rules, 337-43.  This rule also limits ex parte communication with the court and prohibits conduct intended to disrupt a tribunal.  Frequently, such conduct will also subject an attorney to contempt.  For examples of conduct falling within this rule, see Annotated Rules, 343-45.





B.	Bringing and Prosecuting Claims





1.  An attorney is required to advance the client=s legitimate interests.  Generally, the decision whether to pursue a matter belongs to the client.  M.R. 1.2(a).  Once a lawyer undertakes a matter, the lawyer must act with reasonable competence and diligence.  M.R. 1.1, 1.3.  A lawyer may not, however, bring a case merely because the client wants to do so.





Rule 3.1 prohibits bringing or defending a proceeding, or asserting or controverting an issue, where there is no basis for doing so that is not frivolous.  A lawyer may make a good faith argument for extension or change of the law, and a criminal defendant may require that every element of the government=s case be established.  This obligation is similar to that imposed by Rule 11 of the Federal Rules of Civil Procedure, and discipline is possible in many cases where sanctions are imposed.





2.  Once a claim is brought, Rule 3.2 requires that a lawyer make reasonable efforts to expedite litigation consistent with the interests of the client.  While this rule can lead to discipline where an attorney does not diligently pursue litigation to the detriment of his or her client, see also Rule 1.3, it is more difficult to use where the attorney delays to advance an interest of the client.  In such circumstances, the question is whether there is Asome substantial purpose other than delay.@  Comment to Rule 3.2.   Rule 3.4(d) prohibits frivolous discovery requests and failure to respond diligently to discovery requests from the opposing party.





3.  In-court conduct is governed by Rule 3.4(c) and (e) and 3.5.  These rules prohibit knowing disobedience of the rules of a tribunal except for an open refusal on the grounds no obligation exists, alluding to evidence not reasonably believed to be admissible, assertion of personal knowledge when not testifying, and stating personal opinions regarding matters of justice or credibility.  As previously noted, Rule 3.5 prohibits disruption of a tribunal.





Rule 3.3(a)(3) [(a)(2) in the 2002 Rules] requires that a lawyer disclose legal authority in the controlling jurisdiction known by the lawyer to be directly contrary to the position of the lawyer and not disclosed by opposing counsel.  This is tactically advisable in any event.  Rule 3.3(a)(1) prohibits making a false statement of material fact or law to a tribunal (as noted, the materiality requirement was removed in the 2002 Rules).





Out-of-court comment regarding on-going cases is governed by Rule 3.6, which limits the permissible scope of trial publicity.  This rule attempts to balance the lawyer=s and client=s First Amendment rights while protecting the fair administration of justice.  See Gentile v. Nevada State Bar, 501 U.S. 1030 (1991).  See generally Annotated Rules, 347-354.





�
4.  Several rules address aspects of fairness to others.  Rule 4.1 prohibits a lawyer from making false statements of material fact or law to a third person or failing to disclose a material fact to a third person when disclosure is necessary to avoid assisting the client in a criminal or fraudulent act.  While this obligation sounds a lot like that in Rule 3.3, note that there is a confidentiality override in Rule 3.3, but there is no such override here.  Thus, the attorney has no duty to disclose to a third party, and in fact, it appears that such disclosure would be a violation of the rules.





Rule 4.4 prohibits the lawyer, in the course of representing a client,  from using means that have no substantial purpose other than embarrassment, delay or burdening of a third person.  The Asubstantial purpose@ limitation limits effective use of this rule to sanction attorneys.  The rule can be used in some circumstances to address threats by attorneys to bring criminal charges or file a disciplinary complaint.  See Annotated Rules, 418-19.  The Code specifically prohibited threatening criminal charges to gain advantage in a civil case, D.R. 7-105, but this provision was not included in the Model Rules.  Where an attorney=s conduct appears extortionary, other provisions of the Model Rules are deemed to apply.  See 8.4(d).





Rule 4.4(b)(2002) addresses receipt of inadvertently sent documents and requires that the lawyer who receives such documents promptly notify the sender.  It does not otherwise resolve the obligations of the sending or receiving lawyer.
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       We note that under the Minnesota Rules of Professional Conduct, "[a] lawyer may refuse to offer evidence that he reasonably believes is false."   Rule 3.3(a)(4)(c).  This rule is fully consistent with the obligation under  the Constitution to establish a firm factual basis for believing the client intends to testify falsely.  Because of the gravity of a decision to notify a court of potential client perjury, a reasonable lawyer would only act on a firm factual basis.


6


Before disclosing to the court a belief of impending client perjury, not only must a lawyer have a firm factual basis for the belief that his or her client will commit perjury, but the lawyer must also have attempted to dissuade the client from committing the perjury.  See Whiteside, 475 U.S. at 169, ("It is universally agreed that, at a  minimum, the attorney's first duty when confronted with a proposal for  perjurious testimony is to attempt to dissuade the client from the unlawful course of conduct.").  Such dissuasion is usually in the defendant's  interest because, as Justice Stevens observes, "perjured testimony can ruin an otherwise meritorious case."
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When a lawyer is confronted during trial with the prospect of client perjury, allowing the defendant to testify in narrative form was recommended by the American Bar Association in its Standards for Criminal Justice, Proposed Standard 4�7.7 (2d ed. 1980). This Standard, however, has not been in force since 1979 when the American Bar Association House of Delegates failed to approve it.  It has been criticized because it would indicate to the judge and sophisticated jurors that the lawyer does not  believe his client, see, e.g., J. McCall, Nix v. Whiteside:  The Lawyer's Role in Response to Perjury, 13 Hastings Const. L.Q. 443, 469, and because the lawyer would continue to play a passive role in the perjury.  See Whiteside, 475 U.S. at 170 n. 6, 106 S.Ct. at 996 n. 6      (commenting on the Model Rules of Professional Conduct).  In this case, these concerns were largely removed because the judge had already been notified of the potential perjury and because the judge had instructed the attorney to proceed in this manner
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We believe a trial court should also specifically inform a defendant of the possible conse-quences of false testimony:  (1) the lawyer may reveal to the court what he believes to be false;  (2) the lawyer may refrain from referring to the false testimony in final argument;  and (3) the defendant may be prosecuted for perjury.
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