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10 October 1980
The Chief Justice


pass 

Reverse
Why not apply traditional collateral estoppel rule

Plaintiffs had a fair hearing

Civil Rights [Acts] not enacted for this kind of case
Stewart, J. 



Reverse

Collateral estoppel should be applied to § 1983 generally,
 as to any other action.

Stone v. Powell should not affect.
—basically irrelevant
Brennan, J. 



Affirm
Before Stone,
 only two cases had [dealt with] the issue

Trend toward unavailability of collateral estoppel

McMillian says 1983 enacted against the state courts
Defendant in state court involuntarily

Before collateral estoppel not available unless mutuality – so it was in 1871

Therefore Congress did not contemplate collateral estoppel available in 1983 [actions]

With federal habeas removed in 4th Amendment cases
We ought not to take away 1983 too

Consider England
 - we said no adequate federal remedy when certiorari is the only review.

We overruled Dorr v Sanford
 
White J.



Reverse
Blonder Tongue
 and Roger Traynor
 gave mutuality a kick

The challenge to preclusion is habeas corpus
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Marshall, J. 


Affirm?
I do not know

Not sure collateral estoppel can apply

Dead center

Probably affirm


Affirm
Powell, J.



Reverse

Conceded a fair trial in state court

This is important

There
 is access to federal habeas corpus [if fairness is questioned]
1983 concerned with not fair trials in state courts

Here there was
Therefore respondent’s basic argument is fallacious

Pre-Stone, I thought all courts of appeals applied collateral estoppel

Cannot destroy fourth amendment issue for others

Policy of Stone supports collateral estoppel

Hugo L. Black in Kaufman
 – Innocence not at issue

In 1790 Congress adopted federal res judicata act
 

—reflects recognition of state court judgments
Rehnquist, J.


Reverse

Habeas Act (1867) and 1983 (1871) undergone evolution

Would emasculate Stone v. Powell

Stevens, J.



Reverse
Civil actions for damages by convicted defendants are going to be rare

For me, 1983 remedy is less than habeas corpus

Therefore, Stone v. Powell controls here

Possibly should be confined to criminal cases and fourth amendment area
Do not go overboard
� Words added by the editor for clarity are enclosed in brackets as are editor comments.  All footnotes have been added by the editor.  Interpretations of which the editor is particularly uncertain are indicated in italics and alternative interpretations may be indicated in footnotes.  Items in small caps were printed or typed in the original rather than handwritten.  Items in blue were blue in the original.


� Also could be “gently.”


� Stone v. Powell, 428 U.S. 465 (1976) holding that, in habeas corpus cases, the exclusionary rule should not apply to fourth amendment violations.


� England v. Louisiana State Board, 375 U.S. 411 (1964) holding that when a federal court abstains under the Pullman doctrine, the plaintiff may reserve his federal claims in the state court and return to litigate them in the federal district court.    


� Blonder Tongue v. University of Illinois Foundation, 402 U.S. 313 (1971) rejecting the mutuality requirement for collateral estoppel.  


� Former California Chief Justice Roger Traynor, whose opinion in Bernhard v. Bank of America, 19 Cal. 2d 807 (1942) famously repudiated the mutuality requirement for collateral estoppel.  


� The abbreviation appears to be “Tr” which HAB sometimes used this for “there,” thus suggesting the sentence interpretation in the text.  Based on Powell’s pre-conference notes, it seems likely that Powell meant to communicate that habeas would be available to deal with lack of a fair hearing.  


   A possible, but less likely, alternative reading would be to read the sentence as “Trouble is [the lack of access] to federal habeas corpus.” 


� Kaufman v. United States, 394 U.S. 217 (1969) holding that, in §2255 post-conviction proceedings, court could consider claim that prior federal court conviction was based on evidence that should have been excluded under the fourth amendment.  Justice Black’s dissent stressed the fact that the defendant in Kaufman did not deny having robbed the bank as charged, but raised an insanity defense.  


� Presumably referring to 28 U.S.C. 1738.  





