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11/10/88
The Chief Justice
Reverse
No DIG
 

?

Respondent should have called [issue] to our attention at certiorari stage

State of mind has to be deliberate indifference

Inadequate training does not equal a city policy unless consciously adopted

No evidence that meets this standard

This 8th Amendment case, not tort law

Disagree with 6th Circuit
Brennan, J. 

Reverse = Reverse and remand

If foreseeable, ok

Negligence is not sufficient

Yet intent need not be proved.

Remand to have District Court apply proper standard

Could DIG with 4 others
White J.  

Reverse
Only policy here was to hospitalize if – etc. 
but Court of Appeals said these people had full discretion but were not trained.

They failed to train


If that is deliberate indifference, 1983 = liable

Remanded because alternative basis was not
 error

Court of Appeals otherwise would have affirmed

Remand


Could outright reverse if we state “deliberate indifference”

O—A—K
 agree.






5 reverse outright
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Marshall, J.    

Affirm
Whatever the city decides is it.

I do not know the facts here

City can do something about this

This based on race.
Blackmun, J.  
DIG
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Stevens, J. 

Reverse

Not easy
Think we should not DIG

We have been trying to decide this issue

If you give officers discretion, and they don’t
 exercise [it], then liability possible.
They can control the police

Could Go with Brennan or White

Affirm Affirm [sic] just for a new trial, but = a reversal.
O’Connor, J.
 
Reverse

No DIG

Can reach under Tuttle.

City had written policy

No found fault with that

That means discretion in these on the spot [situations]
Hard to find a policy on this record
No evidence of a custom, just a single incident

Could reverse outright

Content to reverse and remand

Deliberate indifference standard possibly OK
Scalia, J.

Reverse
With Sandra Day O’Connor

“Deliberate indifference” standard is OIK.

Cops are not socked, city is

a deep pocket approach

Say we do not need medical training for this – [should] not go to [the] jury.

Therefore, reverse outright
Kennedy, J.

Reverse

With Antonin Scalia

Disservice in not making rules clearly


On DIG, issue not preserved by city, cannot fault respondent

But willing to go to [the] merits

Deliberate indifference is a good standard

� Words added by the editor for clarity are enclosed in brackets as are editor comments.  All footnotes have been added by the editor.  Interpretations of which the editor is particularly uncertain are indicated in italics and alternative interpretations may be indicated in footnotes.  Items in small caps were printed or typed in the original rather than handwritten.  


� Dismiss as improvidently granted.  


� This could either be “n” (HAB’s standard abbreviation for “not”) or “in.”  Thus the phrase could have either of two antithetical meanings: “not error,” or “in error.”  


� These abbreviation refer to Justices O’Connor, Scalia, and Kennedy.


� This word looks like “no” which could mean “not” or “don’t.”  In context, the sentence probably means either, “If you give officers discretion [to hospitalize when necessary], and they don’t exercise it [when needed], liability is possible” or “If you give officers discretion and they [improperly] exercise it, liability is possible.”   


� The italicized words in HAB’s notes on Justice O’Connor represent my best reading of extremely difficult to interpret abbreviations.  





