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3-31-89
The Chief Justice
Affirm 
Thirty years ago, Monroe v. Pape [illegible] enlarged 1983.

But Paul v. Davis and Daniels (negligence)

Case here not based on any specific right in the constitution.

And not in custody.

FTCA [Federal Tort Claims Act] and WCA [Worker Compensation Act] would be superfluous

A tort law [illegible]

White, J. 
Reverse?

Custody cases are hard for me to distinguish

[illegible] [illegible] but backwards

         Reverse

Marshall,  J.  


Out




Blackmun, J.   Pass

Affirm?
Stevens, J.   Affirm?
Tricky, but statute not intended to constitutionalize tort law

Clearly not 8th Amendment violation

Has only due process aspect

Substantive due process is narrowly construed

No constitutional duty as to workplace safety

Would not base on degree of negligence

Statute not intended for this

No buy abuse of process by fifth circuit
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O’Connor, J.
   Reverse and Remand
Oh, dear – much diffidence

City of Canton and deliberate indifference

Fifth Circuit not correct in speaking of abuse of government power
Say statute does not mean that and reverse and remand and let it go at that

Is this employee not close to the custody cases.

Tentative reverse and remand.
Scalia, J.
Affirm


Do not care about
 the theory

“under color” not intended to cover this


A wrong turn that 

Could say not cover substantive due process rights
Kennedy, J.
Affirm


Say no violation for mere negligence

Say a violation for intentional violation

Exception for custody cases

Agree with what one writes

Thomas

Affirm

With John Paul Stevens

7-2 to affirm


Souter, J.

Affirm

Could join Stevens or anyone else.

No use abuse of governmental power

An element of substantive due process not satisfied here

Deliberate indifference standard has been used as a necessary condition but not a sufficient one – can we do this?

� Words added by the editor for clarity are enclosed in brackets as are editor comments.  All footnotes have been added by the editor.  Interpretations of which the editor is particularly uncertain are indicated in italics and alternative interpretations may be indicated in footnotes.  Items in small caps were printed or typed in the original rather than handwritten.  


� Presumably, this was to indicate that Justice Marshall did not participate in the conference.  


� Presumably, this sentence meant to convey that Stevens did not “buy” the Fifth Circuit’s requirement that § 1983 cases allege an abuse of governmental power—not an abuse of process.  


� The original appears to be the letters “diffi” and could mean “diffidence,” difficulty,” difference,” or another word entirely.   Blackmun seems to be trying to convey  Justice O’Connor’s frustration with the case


� Although this looks like “case about,” it seems more likely to mean “care about.”  


� Perhaps this indicates that Justice Kennedy thought he could agree with whatever any of the previously speaking justices wrote on this case.  See Justice Souter’s comments for a similar willingness.


� The form does not have a space for Justice Thomas since he had just joined the Court.  Justice Blackmun simply put these notes low in the box for Justice Kennedy.  


� This note is at the bottom of Justice Kennedy’s box.  





