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Affirm 5 – 4 ?
No. 82-738 ,   
Migra v. Warren City School  Dist.                        Conf.  12/4/85
The Chief Justice
Affirm
Needn’t remand.

Brennan, J. 
Vacate & Remand
District Court should have applied Ohio law, but it did not.

We should apply state law.

Wouldn’t fashion a federal Rule

Justice White
Affirm

District Court didn’t apply state law but federal rule controls.


§ 1738
 doesn’t prevent federal courts from applying an independent preclusion rule.


Agree with District Court.
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Justice Marshall    Affirm (tentative)

Allen
 and Kremer
 may require affirmance – but not comfortable


Justice Blackmun
  Affirm

Can join affirmance only if narrowly written
 
Justice Powell
Affirm probably.  Also could remand.


Principles stated in Allen v. McCurry and Kremer v. Chemical Corp apply.

The state court judgment here must be given full faith and credit (res judicata) by a federal court to same extent it would be under Ohio law – including all claims that could have been litigated.  But I agree with BRW that we can apply a federal rule.  
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Justice Rehnquist    
Affirm 

District Court applied federal law. Coogan was an Ohio case.


A federal rule would be appropriate.

Justice Stevens



District Court applied federal rule. 

Should remand to apply state case.  Allen and Kremer requires.


Doesn’t agree with ACLU.


Could almost agree that Ohio law would preclude a second suit under §1983. 

Justice O’Connor

Affirm (?)
§ 1738 contemplates state law and probably could agree that District Court applied Ohio law.  But will vote to remand rather than decide a federal rule applies.  
� Items in small caps were printed or typed in the original rather than handwritten.  The editor has corrected Justice Powell’s misspelling of “Kremer” throughout.  All footnotes have been added by the editor.


� 28 U.S.C. § 1738 which requires that the federal courts give “full faith and credit” to, inter alia, decisions of state courts.  


� Allen v. McCurry, 449 U.S. 90 (1980) (holding that prior state court decisions should be given full collateral estoppel effect in subsequent §1983 cases so long as the state court had given the plaintiff a full and fair opportunity to be heard).  Allen is described more fully in its own Petition to Decision page � HYPERLINK "http://www1.law.umkc.edu/justicepapers/AllenDocs/AllenMainPage.htm" ��here�.


� Kremer v. Chemical Construction Company, 456 U.S. 461 (1982) (holding that, in Title VII employment discrimination cases, 28 U.S.C. § 1738 required federal courts to give preclusive effect to state court decisions affirming findings of a state administrative agency if a state court would do so).   





