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Memorandum of Mi. JusTice BRENNAN.

Petitioners, a class of female emplovees of the Department
of Social Services and the Board of Education of the City of
New York., commenced thie action under 42 U. 8. C. §1983
in July 1971.! The gravamen of the complaint was that the
Board and the Department had as a matter of official policy
compellrd  pregnant employees to take unpaid leaves of
absence hefore such leaves were required for medieal reasons.®

' The complaint was amended on September 14, 1952 to allege a rlaim
under Title VII of the 1964 Civil Rights Art, s amended, 42 U. 8. C
lm (1970 ed | Flul]'r Vi, The T oist it Court held that the 1972
amendments to Title VII did not apply retroactively to diseriminat ion
guffered prior to those mendments even when an action rhallenging ach
prior discrimination was pending on the date of the amendments, 594
F. Supp. 861, 850 (BDNY 19756). This holding was aMirmed on .1|=]'uul|.l.
532 F. 24 250, 201-262 (CAZ 19783 Although petitioners sought rer-
tiorari on the Title VIl issue ns well as the § 1953 claim. we resrricted
our grant of eertioran 1o the latter we 20178 10M1

tThe plaintiffs alleged that the city had a ritywide policy of forcng
women to take maternity leave after the fifth month of pregnancy.
Amended Complaint 128, App. 13-14.  The defendants did not deny this,
but stated that this policy had been changed after st was instituted
Avawer 113, App. 33-33, The plaintiffs further alleged that the Doard
had a policy of requiring women to take maternity leave after the seventh

of pregmancy unless that month fell in the last month of the school

‘!‘hﬁ“-ih“ﬂ_hwlhemduflhrwhﬂ-ﬂ
term. _Hmﬂ:*ﬁﬂ.lp. 18-10, 21. This allega-
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Cf. Cleveland Board of Education v. LaFleur, 414 U, 8. 632
(1974). The suit sought injunctive relief and backpay for
periods of unlawful forced leave. Named as defendants in the
action were the Department and its Commissioner, the Board
and its Chaneellor, and the city of New York and its Mayor.
In each ease, the individual defendants were sued solely in
their official capacities.’

On eross-motions for summary judgment, the Distriet Court
for the Southern Distriet of New York held moot petitioners’
claims for injunctive and declaratory relief since the city of
New York and the Board, after the filing of the complaint, had
changed their policies relating to maternity leaves so that no
pregnant employee would have to take leave unless she was
medically unable to continue to perform her job. 304 F.
Supp. 853, 855. No one now challenges this conelusion. The
court did conelude. however, that the acts complained of
were unconstitutional under LaFleur, supra. 394 F. Supp.,
at 855. Nonetheless plaintiff's pravers for backpay were
denied beeause anv such damages would come ultimately from
the eity of New York and, therefore. to hold otherwise would
he to “circumvent” the immunity conferred on municipalities

by Monroe v, Pape, 365 17, & 167 (19681), See 304 F, Supp..
at 855,

On appeal. petitioners renewed their arguments that the
Board of Fducation® was not a “municipality” within the
meaning of Monroe v. Pape. supra. and that in any event. the
Distriet Court had erred in barring a damage award against
the individual defendants. The Court of Appeals for the
Second Cirenit rejected both contentions, however. The court
first held that the Board of Edueation was not a person under
¥ 1083 beeause “it performs a vital governmental funetion . . .,
Hﬂ_ﬂ significantly. while it has the right to determine how the

* Amended Complaint 24, App. 11-12.

4ﬁ“i¢‘rﬂ:m'ht the Department of Social * .
Berviee= enjove the

Ll

Py atus ax New York City for Monroe purposes, See 532 F. 24, at

——
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fundllppmpr'rlwdtnitllnllhe'pmt ..., it has no final
say in deciding what its appropriations shall be.” 532 F. 2d
250, 263 (1976). The individual defendants, however, were
“persons” under § 1083, even when sued solely in their official

ities, Id., at 264. Yet, beeause a damage award would
“have to be paid by a eity that was held not to be amenable
to such an action in Monroe v. Pape,” a damage action against
officials sued in their official capacities could not proceed. Id.,
at 265.

1

Our grant of certiorari in this case, 420 U, 8. 1071, was
limited to the question:

“Whether local governmental officials and ‘or local inde-

pendent " sehool boards are “persons” within the meaning

of 42 U, & C. £ 1983 when equitable relief in the nature

* Contrary to petitioners’ characterization of the Board’s statns, the
appeals ronrt megested that the Board i not in fact independent.  See
£ F 21 at M3-24. The factual bhasiz for thi= eonclusion i= not
apparent—the simmar indement motions did not address the j=me If,
as 1 mggest. we overmle Momroe, the dependent /indeper fent di=tinction
makes no differencs. 11, however, we do not overmle Monroe, but merely
Yimit ita reach short of schonl baarde, we will be faced with the factual and
legal quagmire of distinguishing hetween varions types of shool hoards
Indeed. one of the hest reasons tn averrle ”'”'rm-
havirg to make mch distinetions

1 frankly do not understand Bill's suggestion o Pam 1710

antright i= to avaid

memorandum that some school boards mav be v 2g ons of
individuals with no cormorate existence., 1 know of ¢ 3 s
woilld sppose that, if it exists, then the ndividuats e L

et nl'_ll'l‘n'll'- officers and the board o state agenev. To cither come mich
s I“'hnr! legal entity would he a nonperson under Voo roc's ||1r‘nl'1,.'.|;r
§ 1953 — the debates are very clear that the eonstiong
pereeived in the Sherman Amendment ran to all statr
TFII“I-WHH* of legal form.  See infro, at pp, S6=07 4F-A Y
M:::I: 'mil ngree with NiMl that we shonld not attempt to distinguish
g :‘Iﬂ of board that may be sued and these that may not
indgment, however, this argues for allowing ol hearde to be aed.

I imfirmiry

st ramend alits,
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of back pay is sought against them in their official
upnriﬁﬂl?" Pet., at 8.
For analytic purposes, this question is best considered as two:

1. Whether loeal independent school boards are “per-
sons” within the meaning of § 10837

2 1f loea! independent gchool boarde are not such per-
sone, what actions against officials in their official eapaei-
ties will be eonsidered actions against the school board
win faet” (if any) with the result that such actions are also
barred by Monroe v. Pape, supra?

Obiously. if we hold that independent scheol boards mav be
ened in their corporate names under & 1983, there is no need
to reach the socond question, If. however, we hold that school
boards may not be sued in their corporate names. then we
must grapnle with the question whether =chool officials can
he sued only in their T'Ii‘mh:l‘ll eapacities or whether it is
possible to adopt the theory of Fdelman v. Jordan, 415 U8,
@51 (1973). and Milliken v, Bradley, — U. 8. — (1977)
( Millilken I, or possibly some other theory, to allow a
bifureation between equitable and declaratory relief, on the
one hand, and damage actions on the other.

Before addressing the first question, it i= important to note
that the decision on the first question logically determines the
answer to the second,

Monroe stands for the prineiple that this Court is bound
to recognize any limitations however archaie or erroneous put
on § 1083 by the Congress that enacted it. As a matter of
lt:r::m:. '-Ju:iﬂ‘ew of our funetion in § 1983 cases cannot be made
nuit."?:‘:iu- - ':h;m of _n-lmE_mught in a particular § 1083

e ﬂlni_v;:lh;; in the legislative history .dm-
e, [vhic suguet) tha the e wore ‘peraon n § 1063
was intended to have a bifurcated g
. : applieation tu_munmptl
corporations depending on the nature of the relief sought
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m“ﬂn-m_" City of Kenosha v. Bruno, 41217 & 507, 513
(1073). Moreover. the “historie construction™ theory i=
Mmhminhhﬁmthmﬂhﬂmtmﬂut
Monens {erronwously. see Part T1, infra) savs the 1871 Con-
”Jﬂmitmr:ﬁntrmhuﬂmmmmt'rmﬁmﬂ
w—ulimibdhrl!r‘l‘rnth Amendment. see Er parte
Virginia, 100 U, 8. 330, 347-348 (1880) ; Millikem v. Bradley,
#mmdbdw“&rlﬁdﬂw?m
i . B, =19 ( Milliken IT) "—to anthorize wyits
uiﬂﬂl-ﬂhﬂpmuﬂ-riﬁnfﬂwr'mr-
teenth Amendment.

4 i noibing i fhe lepidstive hitory or hnpegr of €195
mprte thet each o bifareation ram he achived mmply by mir-frmg »
commisint to name officish in their officisl eaparity rather than the eor-
prnate st of which the vre o <ok

s Fhnlly, there s nio merit 1o the petitioners” sloime thet the refiel
erdered bere viclstes the Terth Amendwmest srd greem] teneple of
{reder- o The Tenth Amendwent’s reservatom of el tee! rowoery
tr the Sistes m ot Enphieated by a3 feders] rour idgment enforeme the
errevem renblatiews of anlbyaful #ats ~omdnt - sirtedd b the Feomprt st
Arwndment * 45107 2 . W_ af 4590
For ths pooe Ngtoonad [ooowr of T v Doy 8 11 B B2 (17
F Errdeant o ror rermderstuwr o 1hs e

Kor » there apov baem for esncdodme thet the 1571 Comgress had
Beveeth Amendment probiems o mind That Congress knew  that
mumicipalities were routirely saed | fedors]l courts, pee p. 17 and 0. 22
e, S sl Lincoln Cownty v Laning 133 17 € 529 530 {15904 {“With
erard to the (Beventh Amendme 11 obgertn. 1t mavy be oberrved that
the mrords of this enurt for the lass thimy vear are fufl of ants seainst
rumimitin Tnl"] _.F!'ﬂ"'l‘!il"‘-d'in of the Cirrnnt eomiria = "H-"‘i -

tiom™). In sy fam, we mow know thet the Flevemth Amendmment
““M-Hﬁﬂ legidation adopted under §5 of the Fourternth
"‘ﬂh“m&*wi

’ . “ate sreregnty
ey - _‘F—wﬂ:_-:“.'tﬁfhlrﬂﬂﬂ

_""""-l“ g what i sppropriste legislation for the parpose of
""""'H._‘l he proeaions of the Fourternth Amendment, peovide for private
hit-‘-':-'““-““

“YMMII.I.Q 456 (1976).
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Applying the historic eonstruction theory to 1871 practice
in representative capacity actions, it is quite clear that at
least some official ecapacity suits against municipal officers
would be barred were municipalities “as such™ not suahle
under § 1983, In 1871, official capacity suits against muniei-
pal officers were coneeptualized as suits against the body eor-
porate of the municipality. See. e. 9., Thompson v. United
States, 103 T7. 8, 480, 483484 (1881) (eiting many cases).
And, while this “subject . . . is not free from easuistry because
of the natural, even if unconscious, pressure to eseape from
the doctrine of sovereign immunity,” * a lawver of the 1870's
would likely have assumed that a suit against an official
whether or not stvled as an official ecanaeity suit—which
“demanded relief calling for an aseertion of what was unques-
tionably official authority.” ™ was a suit against the govern-
ment unit of which the officer was an agent

. therefore, we are to take Morroe and City of Kenoshn
seriously. relief under § 1983 would have to be limited to de-
claratory relief. damages against the officer personally. and
that form of injunctive relief which could he given against an
officer in his personal capacity. However we have ohviously
paid little heed to theee dictates of Monros and .rt\.'o"ﬂ‘ﬂ.!'.fiﬂ.'_
Instead. in Edelman ™ and in Milliken IT. we have felt free
o ”!““‘_’I mjunetive relief to the limit of the federal courts’

{ ! a at all about the complex problems

"Sepder v Buek 340 17 = 15. 2 {190 (Frank! Y 4 )
" & | ' nkivirter <=t
rr..u-::ﬂh" V. Domestic & Porvign Commerc, Corp. 127 I". 2 fR2 'E*'-
2 q:‘f;_':wfn te opanion of Frankfurter J ) A

"';nd canr rollerted 1hrh-m There would apparently have
Fxreption to thi= principle for those instances im which

HL'nr-'l:un.m (] "
wild give all the reipested reliel.  See Thompson v, [Umited

States 1B 17 8 450, 485 (1881)

"
The Court treated Edelmar an o tase involving & right of action

A 'mH‘ [‘mnnmu,hmphmi-hfntw-d §1983. See

o. T-1410, 3¢ § (Complaint ¥ 3 (b)),
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government immunity from suit. eapacity of defendant
:ﬂin and seope of pﬂ;thr relief, that idea was certainly
not that of Edelman and Milliken I1.

The plain thrust of the analysis above is that, were we to
hold school boards exempt from suit under § 1983, we would
as a matter of logic and history overrule many if not all of our
Mwmmmmwhlﬂ‘tﬁmm
mandate “relief calling for an assertion of what [is] unques-
tionably official authority.” Nor ean our earlier school board
cases be reconciled by adopting an “Eleventh Amendment
analogy” as suggested by the Court of Appeals.’™ The 18?1
Congress certainly had no Eleventh Amendment analogy in
mind ** and therefore it would be indulging in anachronistic

4 hluiuniu'utnlduplmdilllm if we are serious
~ about maintaining Monroe's “historie understanding” theory
~ of §£1983 interpretation. Moreover, even on Bill's, T submit
~erroneous (see pp. 19-20, infra). analysis that Congress did not
impose civil rights liab ity on loeal government agencies lest
federal remedies sap limited municipal resourees, it js logieally
impossible to draw g line between r!nmnmr;nnd the massive
spending ordered by our school eases for, ¢ g.. busing or
: magnet schools. Cf, 20 U, 8. C. & 1601 (a) (1970 ed., Supp.
V) (“Congress finds that the process of eliminating or prevent-

; ing minority group isolation and improving the quality of
o I!dlll_':ltl'll'l for all children often involves the expenditure of
:1. itional funds to whiel, loeal edueational agencies do not

have li‘f‘l’ﬂ"]. Altvmatiwl_v. if the court below is correet and
we are in fact free to substitute oyr present views for those of
?'I'F 1871 Congress, the justifieation for this must he that we
:"'l:;m“ § 1983 to be an effort by Congress to exercise the full
i v::'" under § 5 of the Fourteenth Amendment. Op
case put T 1 10 continued vitality to Monroe, since that
— " Municipal exemption exclusively on the ground
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of legislative history which was said to show th
doubted its constitutional power o put obligation
palities. See Part IT in fra.

at Congress
5 ON Munijej-
In short, T think ther 15 already an eleme: t of “casuistry”
in our § 1983 analysis and that we would only compound that
element if in the futyre we insist that muy icipalities. and by
extension school boards. are exempt from suit while eor tinu-
ing to allow complete injunetive reliof iy official eapacity Elits,
Rather than adopt sueh g course, I think we would do b ter
to recognize what is in fact the case: That Congress in 1871
did indeed intend to ereate o cause of action against munie;.
Tlﬂ“ﬂr-u and to confer jurisdietion on the federal fourts to
implement that cause of act on. Monroe must. of course, be
overriuled to the extent 1t holds othe rwise. This does not
mean, however, that Monroe was wrong on its facts, Instead
as -il-\,-l'!“T”f‘i in Part TV below, Cap gress would have thought
it had no power to create a remedy against a muni, ipal cor-
poration unless that corporation ~as such” had violated a
citizen's federal rights For this reasar the authorized and
apparently unratified behavior of the Chicago policemer i
Monroe, while under “color’ of Chieago's authority en ild not
be charged to Chicago. Thus in mv VIOW, QuUr proper role
here as in other areas of & 1083 junisprudence, of. Tenney +
Brandhove 341 17 < 367, 376 (1957 - Pierson Ray, 386
U. 8. 547, 554 (1967) ; Scheuer v. Rhodes. 416 U S. 232, 243
244 (1974), is to fashio a doctrine of muniecipal “fanlt” as
required by history, reasor and the purpose of § 1083
Beeanse of the differenee in Viewpoint of those indicating
an interest in reversing, I shall first discuss why W onroe
should be overruled, T v ill then discuss the ext. nt to which
our cases involving remedies against school boards require us
notwithstanding Monroe to hold that school boards are “per-
sons” within the meaning of § 1983 Finally, T will briefl
discuss the fuestion of Mmunicipal defenses and in particular
whether Monroe might be left to stand for the proposition
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\n analvsis of |f1-fu|ll' an the Civil HlullT‘- Act of 1871 A
particularly of the ease law whiclh each side
sunrort "-‘.II:'-'." |':Il'-'l".FF 'I'I.:ll we improperly tquated the
"'n.ll.l.li.':‘l.f'nf-“ of wl ieh “"I’Fl"-' ntative Il"'f"'

hability."

mustered in jts
-! '-‘-rlkv 11 !r-l- TN Ir

A. An Overview
There are three distinet stages in the legislative cor siclera-
tion of the bill which beecame the C
On March 28 1871, Representative Shellabarger, acting for
8 House select committee reported H. . 390
enforee the provigions of the Fourteent)

L]
ivil Rights Aet of 1871

a hill “to
Amendment to the

Constitution and for other purposes H. R. 320 contained

four sections Section 1, now eodified acs 42 U. 8B, C, § 1983

wa= the ql:1|i1 et of o Iv limiite | debate and was assed] w thout

amendment.™  SRections 2 ) rough 4 dealt primarily with t}

‘other purpose[ 1" of suppressing Ku Kl Kl eIy
the southern States The wisdom a trtut ity of
thsy &t 1 = ot | now < rrl\l: was th et of al

n 0 1 17 nid eacl these sections was

i il | 'I. [ shel 34 | ] bates FI r"-
12 April 7. 1871 and one week later the @ 0 vot

) hin \g e i 1 of the hill mited
" t spet | triw] ™ |

(E] ! C
v IE a f !
i1 1T R i r]
b clod

I . i B

TR ET om I r .
M 82 of the 1808 Civil Rights Act 14 2 7 ' ' .
the Ko Klux K in. Beection 3 ne bed that the Pr | i
sl # mio apv Qiain wrnrked wid) K i I F i
for mEnension of the writ of hake FOFpmE N enomernted "
AR primarilly $hos thovight to obis n where K vind X Mmmpant
St Globe App., at 335290

* Cloks at T
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Immediatel prior to the vote iy ¢, Senate, after tive ¥
ri'wl]h‘hlu!! harl EXPired =enator Sherma Ivtrocd perd 'rl.l..
amendment.” T e hasize that this was 5ns an amendn .r-r
to 51 of the bill, byt 0 be added as ¢ 7 at the end of
the hill ]'_,,h.r T‘.--_*-'.- te rules .,,,I'.__,...“_., of ¢ . ;_I
ment was allowed g d, althoug attempts wers L, 4:,
amend the an endment. i WAE nassed as o] Ly r.- this
form, the amendment did nor Place liability thq al
corporation, but made an habitant of the e lity
liable for the damage infliet, d by persons “ri ousl tumul
tnously assembled *
-|"|| - ]Ilﬂ."-l' refijeed o arn S - §
ments made by the < al cluding Shern f-
ment, and the respectiv, rs of H. R. 320 wers thee
fore 8ent to a eonfere GO P et I It hill
howeyver was not stthject of this Ters © BN tee]
{ 8% passed verbas od s both H f
Congress
Un April 18, 1871 the 4 conf tew i
ts work on FI. R. 320, T n featurs :
I i e of i .
lnd ] " g
by 1 tend dens . F . i
eon ferpnd { ot 1 ve of the
Ty - f
v ~l ¥ ' . ;
nelit tised
Bew i nt |
Globe, ot 1
ml '8 and dence
| | . - o :
g o PriVAte Property of us hitant. 13
" See Clobe, ot 75s Muoted in Apnen p
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f.--rf--u.-- ﬁll]‘rdﬂ-’.‘h' end extant stats and Es
conferenee substitute | nlike

._:|:_|_ Statutes the

M=t ‘I'lr: Tt ‘r;":rT - !"'L"I1
a short statute of himitations and imposed liability on the e

ernment defendant whether or ot it had notiee of 1)
ing riot, whether or not the mu weipality

e 1mmend-
was anthorized to
exereize 8 poliee power, whether or not t exerted all
able efforts to gtop the riot. and whe ther or not thy riot
were eanght and punished.

In the Senate. oppone ts. including a number of Senat
who had voted for § 1 of the bill, eriticised the amendment s
an imperfect and impolitic rendering of the state stat Ites
Moreover, as drafied. the conferenc: substitute eould he

construed to protect rights thst were not protected | thi

Constitution ™ However their majm argument w that the
lien ereated by the amendment which w il hiawve le it
impossible for a municipality to conduet its rmal business
violated an implicit limit on Congress' power der § 5 of f

Fourteenth Amendment Notwithstanding tl [
the _t'._,.T,_ virtesd to adont thi repsort .If,l.l |'i'-‘ o Terevies

eommittee

.F""I'!l"- In 1'" H|-| ra ‘-l'l! 2r :I_'.' poante to t!

- ti ey eant II fr | =i OnnaTent wit | F I
1 ¥ en s who | | = LR | f Wi |

i thy a=t T W ther 1||- .F-I | I { s L - t

th the Constitit eollld ohlieate ¢ nur | T oyt i
L 1 tl LT, f i t - r r |
naor  an .‘""1Iir"': : h fli atat ! rtrrs ‘[” 5 T o
been promileated ns i w of 7 & 8 G I\ Sp— i T
IDuring the rourse of the o+l . i
Massachusetts, and New York | d similar [aw Sew ool 751 (Mg
Bhellabarger) : id. at 762 (Ben Stevens n); id., at 771 (S I
o, ai TO] le"'[?‘ Butler). Such » mumcipal habality w
common throughout New England. See id. st 761 (Rem =)

= Benator Thurman gave the most rompls Fit iy [ the confepes
mibstilyte, showing that it was abominably drafied. Sec (3lol i 770

=
712
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will he iiﬁu*lu;nﬂ in P

art [1-B infra
of the hen prohl

°tIm l!l'-i"]h-u'rll ] ”.r-
of the opponents’ arg:

Wns -Hnj':h ;|l|ur|u-r f_-.r'l-l

and is tha branch
”u[u-rw-‘ tative f"lr|_'-.|--i

at 1= gquoted i Wonroe *
Beeanse the House re et

Senaty
iment whieh was

:\Iilif‘l"\.“"lf in his statement th

the first i fn-n-r.r-‘.
and it duh
“titute for the Sherman am ndment
abandoned munieipal liability and

sonh or per=ons having know lodge
eivil rilt-llf‘-'- wns afoot ] and havis
in preventing the sam wl didl

Frepaort a

second eo fl'?'r'm'r- wns r-;1]|-.f I185ihew] Jis renort

The second conferenee sl

Insteqrd made “gny | W*F -

that a cor gpmracy to violats

E power to pr vent or asd
ot :-lh"ll‘f I =tarn 1||

same, liable to any person injured by {1

& COnsSmMrary ™ -i.' "

ﬂ”!"r"le!"”'l! it T!Ii‘- Fnl'1'- Wils .'|l!!"!=r"r.r !.i.. |n|1f‘ Ifq-.--q g of {iini-
gress and is now eodified amd2U.8.C

£ IBLCTH
The meaning of the gislative |

moet readily be o veloped by first

I=tory =Ln, tehed al

onsidering the del it
the report of the first cor ferenece committes This debats
shows eonclusively tl at the constitution al objections raised
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%EIM then considered Congress’ role in providing that
protection. Here again there were precedents

“[Congress has alwave] assumed to enforce. as against
the States. and also persons, every one of the provisions
of the Constitution. Most of the provisions of the Con.
stitution which restrain and directly relate to the States.
such as those in [Art. 1. § 10.] relate to the divisions of
the political powers of the State and General Govern-
ment. . . . These prohibitions upon politieal powers of
the States are all of sueh nature that thev ean be, and
even have been, . . . enforeed by the courts of the United
States declaring void all State acts of encroachment on
Federal powers. Thus, and thus sufficiently, has the
1Tnited States ‘enforced’ these provisions of the Constitu-
tion. But there are some that are not of this elass
These are where the court secures the rights or the liahili-
ties of persons within the States, as between such persons
and the States.

SERVICES

“These are three: first, that as to fugitives from jus-
tice . gecond, that as to fugitives from service, (or
glaves ¥'':) third, that declaring that the ‘citizens of each

possedd unlike § 1, prosecuted persons who violated federal nghts whether
or not that violation was under color of official authority, apparently on
the theory that Ku Klux Klan violenee wasz infringing the nght of
protection defined by Coryell

1.8 Const., Art. 1V, 8§ 2, ¢l. 2:

“A Person charged in sny State with Treason, Felony, or other Crime, who
shall flee from Justice, and be found in another State, shall on Demand
of the executive Authority of the State {rom which he fled, be delivered
up, to be removed to the State having Jurisdiction of the Crime.”
*Id, ¢ 3:

“No P-'“ held to Bervice or Labour in one State, under the Laws thereof,
eseaping into another, shall, in Consequence of any Law or Regulation
therein, be discharged from such Service or Labor, but shall be delivered
up on Claim of the Party to whom such Service or Labour may be due.”

R 555555 i vt

I eer— p—
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State shall be entitled to all the privileges and immuni.
ties of citizens in the several States '

And, sir, every one of these—the only provisions whers
it was deemed that legislation was required to enfores the
constitutional provisions—the only three where the rights
or linbilities of persons in the States. as hetween these per-
sons and the States. are directly provided for, Congress
has by legislation affirmatively interfered to proteet . .
such persons.” Globe App.. at 60-70.

Of legislation mentioned by Shellabarger, the closest analog
of the 8herman amendment, ironically. was the statute imple-
menting the fugitives from justice and fugitive slave provisions
of Art. IV—the Act of Feb. 12, 1793, ch. 7. 1 Stat. 301 —the
econstitutionality of which had been sustained in 1842 in f"r-'q_u
v. Pennsylvania, 16 Pet. 539. There. Mr. Justiee Story,
writing for the Court. held that Art. IV gave slaveowners a
federal ﬂl‘ht to the unhindered IH'IFSFF'ﬂinH of their slaves in
whatever State such slaves might be found. 16 Pet.. at 611,
Because state proeess for recovering runawayv slaves might be
inadequate or indeed hostile to the rights of the elaveowner,
the right intended tg be eonferred conld be negated if left to
state implementation, [Id., at 614. Thus, sinee the Constitu-
tion guaranteed the right and this in turn required a remedy,
Story held it to be a “natural inference” that Congress had
the power itsclf to ensure an appropriate (in the Necessary
and Proper Clanse sense) remedy for the right. Id., at 615,

Building on Prigg, Shellabarger argued that a remedy
against municipalities and counties was an appropriate method
for ensuring the protection whieh the Fourteenth Amendment
made every ecitizen's federal right.” This much was clear from
the adoption of such statutes by the several States as devices
for suppressing riot.* Thus, said Shellabarger, the only seri-

mid. d 1
™ Hee Globe, at 751.
* Itnd ; soe 21, supra.
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ous question remaining was “whether, since a county is an
integer or part of a state, the United States ean impose upon
it, as such, any obligation to keep the peace in obedience to
United States laws.” ™ This he answered affirmatively, citing
Board of Commissioners v. Aspinwall, 24 How. 376 (1861),
the first of many cases ™ upholding the power of federal eourts
to enforee the Contract Clause against municipalities ™
The most complete statement of the constitutional argument
of the House opponents of the Sherman amendment—whose
views are particularly important since only the House voted
down the amendment—was that of Representative Blair: *

“The proposition known as the Sherman amend-
ment . . . is entirely new. It is altogether without a pre-
eedent in this country. . . . The amendment elaims the
power in the General Government to go into the States
of this Union and lay such obligations as it may please
upon the municipalities, which are the creations of the
States alone

11 nph st TH1 ﬁun'r[;h e midded ) rnmfrrrr th= statetment with H"]‘ﬂ‘"
sentative Poland's remark upon which our holding in Monroe was hased
Bee n. 0, mupra

MR g, (Wiman v Citw of Shehoygan, 2 Black 510 ( 1863) - Vi ffr'l_l_f
man v. City of Quinecy. 4 Wall, 535 (1867) Ripgs v. Johneom County, B
il . 16R (1868): We ber v. Lee County, 6 id., 210 (1868) : Supermieors v
Rogers, 7 id., 175 (1860) : Benbow v. fowa City, 7 id., 313 (1869) : Super-
msors ¥, Durant, O od_, 415 (18700

1 e (Mo, at THI-TH2

* Representative Willard took & somewhat different position. He
thought that the Constitution would not allow the Federal Government to
dictate the manner in which a State fulfilled 1te ohligntion of nrotection
That &, he thought it a matter of =tate diserstion whether it delegated
the penerkeeping power 1o municipal or county rorportion, to a sheriff
eir. He did pot doubt, however, that the Federal Government eould
impose on the States the obligation imposed by the Sherman amendment .
and presumably he would have enforeed the amendment agninst a munici-

pal corporation to which the peacekeeping obligation had been delegated
Bee Globe, at 791,
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“o. [H]ere it is proposed, not to earry into effect an
obligation whw_h rests upon the municipality, but to
create that obligation, and that is the provision T am
unable to assent to. . . .

“ _ [T)here are certain rights and duties that belong
to the States, . . . there are certain powers that inhere in
the State government. Thev create these municipalities,
they say what their powers shall be and what their obliga-
tions shall be. If the Government of the United States
can step in and add to those obligations, may it not
utterly destroy the municipality? If it ean =ay that it
shall be liable for damages occurring from a riot. . . .
where [will] its power . . . stop and what obligations . . .
might [it] not lay upon a munieipality.

“Now. only the other day, the Supreme Court . . .
decided [in Collector v, Day. 1] Wall. 113 (1871)] that
there is no power in the Government of the United States,
under its authority to tax, to tax the salarv of a State
officer. Why? Simply because the power to tax involves
the power to destroy. and it was not the intent to give
the Government of the United States power to destroy
the government of the States in any respect. It was held
also in the ease of Prigg s, Pennsvlvania [16 Pet. 539

(1843)1 that it is not within the power of the Congress
of the United States to lav duties upon a State officer;
that we eannot command a State officer to do any duty
whatever as such: and 1 ask . . . the difference hetween
that and commanding a municipality with is equally the
creature of the State, to perform a duty.” Globe, at 705,

While House debate primarily concerned the question
whether Congress had the power to require municipalities to
keep the peace, opponents of the Sherman amendment in the
Senate primarily questioned the constitutionality of the judg-
ment lien ereated by the Sherman amendment, a lien which
ran against all money and property of a defendant muniei-




T5-1914—~MEMO (A)
2 MONELL v. NEW YORK CITY DEPT. OF SOCIAL SERVICES

pality., including property held for public purposes, such as
jails or courthouses. Opponents argued * that such a lien onee
entﬂ:n:l w?uld have thif- effect of making it impossible for the
municipality to funetion, since no one would trade with it.
Moreover, evervone knew that sound poliey prevented execu-
tion against public property since this too was needed if local
government was to survive.™ (This is the only point being
made by Congressmen Farnsworth and Kerr, whose speeches
are quoted by Bill, at 7-8. In addition, Farnsworth’s consti-
tutional objection was based on Day and Kerr's analvsis
applied to both municipalities and officers. Thus, if Kerr is
eredited. then § 1 of the Aet would also he unconstitutional,
whieh no one thought it was see pp. , infra). Thus,
whereas constitutional objection in the House had rested on
potential danger to the independence of the States if the
Federal Government were allowed to mandate the duties of
state officers, objection in the Senate rested on the actual
probability that munieipal government would be extinguished
if ever made subjeet to the lien.

I must stress at this point that I have to say that Bill =
simply wrong in asserting, at 8, that “the tort remedy ereated
by the Aet would have seriously compromised [municipal
financial stability] in a way which the contract cases, familiar

to Congress, . . . did not.” He forgets that the enforeement
of contracts by the federal eourts

“led to a lively resistance in lowa and then in Missoun;
more limited conflicts occurred elsewhere in the Mid-
West, and even in up-State New York. The clash with
Iowa in the '60's, and that with Missouri in the '70's, were

" Bee, 2. g, Globe, at 762 (Sen. Stevenson) ; id., at 763 (Sen. Casserly)
* See, ¢. g, id, at 763 (Ben. Casserly). “11]Hr!11't|r.ﬁ were elearly correet
that publie property was generally immune from exvecution. See Mer-
wether v. Garrett, 102 U. 8. 472, 513 (1880); The Protector, 20 F. 207

:E':?D Mass. 1884); 2 Dillon, Municipal Corporations §§ 445446 (1573
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comparable to the well-known episodes of defiance by
the Virginia court under Spencer Roane . . . "
Fairman, History of the Supreme Court of the United
States. Reconstruetion and Reunion, 1864-1888 pt. 1. at
019 (1971).

The reason for this unrest was often that the honds heing
enforeed were for enormous sums, were often fraudulently
obtained or passed in a manner not in accord with state law—
but were nonetheless enforeed in federal court!—and often
put great financial burdens on the issuing municipalities,
frequently ending in municipal bankruptey. See id., at
018-1000.
If all this was constitutional and acquieseed in by the 1871
Congress—and it clearly was—it is difficult to see how tort
liability would be unconstitutional simply because it might
foree a municipality to pay a lot of damages. The only way
to reconeile these facts, which were notorious, with what was
aaid about the lien remedy is to recognize that the Sherman
amendment’s lien attached to all money and property. whether
or not that money or property was needed to discharpe the
judgment, thereby disabling the munieipality from providing
essential publie functions.  As I understand it. not even hank-
rupt communities were stripped of the ability to perform
publie funetions. and similarly the judgments of federal courts
under the Process Acts (see n, 36a, infra)—which would have
included a judgment under £ 1 of the 1871 Act—would not
have prevented municipalities from discharging essential
]llllilit‘ ‘I]hl“tihnl See Meriwether v. Garreft, 102 U. 5, 472
(1880). I submit, therefore, that no inference with respect to .
the econstitutionality of tort remedies executed under the
Process Aets can be drawn from the unprecedented and almost
punitive remedy imposed by the Sherman amendment. Cer-
tainly a judgment was not unconstitutional simply because it
was large.
The position of the Senate opponents, although not relevant
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to the question whether munieipalities could be sued under
£ 1 of the Civil Rights Act,”™ nonetheless underseores the fact
that opponents of the Sherman amendment were arguing
pril'llﬂ'il}f that the Constitution, in Blair's words, did not
“inten[d] to give the Government of the United States power
to destroy the government of the States,” and vet, somehow,
proponents of the Sherman amendment were intending to
exercise just such a power. To understand why this was so—
and, more important, why § 1 of the civil rights bill did not
threaten the government of the States in an impermissible
manner—it is necessary to examine the cases cited by oppo-
nents of the Sherman amendment.

The first ease is Prigg v. Pennsylvania, supra, which had also
been cited by Shellabarger in support of the Sherman amend-
ment. In addition to confirming a broad federal power to
enforee federal rights against the States, Mr. Justice Story in
Priga held that Congress eould not insist that the States ereate
an adequate remedy for a federal right -

“fArt. TV is found in the national constitution, and not
in that of any state, Tt does not point out any state
functionaries, or anv state action to carry ite provisions
into effeet.  The states eannot, therefore, be compelled to
enforee them: and it might well be deemed an uneon-
stitutional exercise of the power of interpretation to insist
that states are bhound to provide means to earry into effect
the duties of the national government.” 16 Pet., at 615
16,

Tndeed, Story sipgeested that those parts of the Act of 1793
which eonferred jurisdiction on loeal magistrates to assist in

_ a BN“IIT'IIMI- in =uits under § 1. like all other eivil suits in federal eourts
in 1871, would have been governed by state procedures under the process
nets of 1702 and 1528 Bee Act of May &, 1792, ch. 34, 1 Stat, 275; Aet
of May 19, 1828, ch. 88, 4 Stat. 278,
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=1

the arrest and return of slaves were unconstitutional see id

at 622, a proposition with which other Justices agreed ™
The prineiple enunciated in Prigg was applied in Ken-
turky v. Dennison, 24 How. 66 (1861). There, the Court was
asked to require Dennison, the Governor of Ohio. to hand
over Lago, a fugitive from justiee wanted in Kentucky as
required by § 1 of the Act of 1793, supra, which implemented
Art. TV, §2, ¢l. 2. of the Constitution. Chief Justiee Tanev.
writing for a unanimous Court, refused to enforee that section
of the Aet:
“I'Wle think it clear, that the Federal Government, under
the Constitution, has no power to IMpose on a State offi-
eer. as such, any duty whatever, and compel him to per-
form it: for if it poseeesed thi= power, it might overload
the officer with duties which would fill up all his time, and
disable him from performing his obligations to the State

3= ID‘T"}_‘.. etate offirers ment wones] in 1} law [af 1703 F ol Fewpnad 1o
exeente the duties imposed npon the bv Congr = th | o
do mn, or are required to do =0 M law of the tnty nil the state
legislaiure has the power if it thinks proper, to prohibit them. The Art
of 173 therefore. must depend altogether for itz eveent npon the offi
sors of the United Stat named it 16 Pt 1t B3 (Taney. T 1)

Mr Justice Melean agreed that “[al= a general prineiple”™ it was true
that “that Congress had no power to mpese dufes o tate off
provided in the aet [of 170 : } i !
ohligation rreated by the Fugitive Sl Clanze did not
tnn Soe 0d |, at ARA-0OR5

= YN it enacted That whenever the ex tive sl .
in the Union ghall demand ar LR fugitive from st
and shall moreover produce a copy of an indictment 1T charging

the person o demanded. with having committed tresson, felony or other

erime, eertified na authentic by the governor or chiefl masisteate of the
state . from whenee the person so chareed fled. it shall be the duty of
the exeentive authority of the state or territory to which sueh peraon shall

have fed, to cause him or her to be arrested and secured and o

canse the ftlﬁ'i.'i‘ e to be delivered 1o such agent [of the demanding state]
when he shall appear . . " 1 Stat. 302
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and might impose on him duties of a character incompati-

ble with the rank and dignity to which he was elevated by
the State.” 24 How., at 107-108. :

Although no one eited Dennison by name, the prineiple
expressed there by Chief Justice Taney was well known to
Members of Congress.™ Reasoning identical to Taney's—
that maintenance of the federal structure of the Nation was
inconsistent with allowing Congress any power which might be
used to impede the States from carrying out programs within
their “legitimate spheres” of power, for, if it had such power,
it would inevitahly override the independence of the States
in violation of the federal plan of the Constitution “—had
provided the ground for the Court’s decision in Collector v.
Day, 11 Wall. 113 (1871), to which Blair and many others
referred,® in which the Court held that the Federal Govern-
ment could not subject the salary of a state officer to a general
income tox. Although Day and Dennison were the only
Supreme Court eases setting a limit on the enumerated powers
of the Federal Government. a sories of state supreme court
eases @ in the mid-1860"« had invalidated a federal tax on the
process of state courts for the same reasons Den u_".mﬂ !|_:1r1
invalidated the Act of 1793 and these cases were cited with
a11-|srnx'n! by opponents of the amendment **

% » Representative Farmsworth, for example, stated the holding of Denm-
son without mentioning it by name. See Globe, at 799

# This is the principle of MeCulloch v. Maryland, 4 Wheat. 316 (1819),
applied to protect States from federal interference m the same manner the
Federal Government was protected from state interference

o Bee. & p., Globe, at 764 (Ben Davis): id., at 764, 772 (Sen. Thur-
man): id., at 777 (Ben. Frelinghuysen); id. at 785780 (Rep. Kerr)
{reciting logie of Day). id. st 798 (Rep. Poland); id., at 710 i Rep
rarnsworth) (also reciting logic of Day)

& Warren v, Poul, 22 Ind. 279 (15864); Jomes v. Estate af Keep, 19
Wie, 300 HHH, FIM v. Close, 15 Mich. 505 {1867) : Union Bank ¥
Hiil, 3 Cold. (43 Tenn.) 325 (1866) : Smith v. Short, 40 Ala. 355 {1867 )

4 Bee Globe, at 764 (Ben. Davis); id, (Sen. Casserley). Bee also T.
Cooley, Constitutional Limitations *452-*484 (1871 ed ).

- g p i g
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Prigg Dh\'ﬁll.l‘ll['.-' prohibited Congress from insisting that

state officers or instrumentalities keep the peace. But it
stands for only the narrow proposition for which it was cited
by Representative Blair: that the Federal Government cannot
compel a state government, ageney, or officer to provide a
remedy, either executive or judicial. for a federal right.
Therefore, equally obviously, Prigg has no bearing whatsoever
on the question whether a federal court could award damages
under § 1 of the 1871 Act against a state agency or officer for
a violation of a federal right. since when a federal court makes
a damage award under that section, the positive government
action required to implement the federal right is earried out
bv that ecourt, not h”_r AN agency or officer of the State.

The limits of the prineiple of De nnison and Day are some-
what more difficult to discern as a matter of logie but more
apparent as a matter of history. It must be |r-ruf'Trl!l‘r!l'r[ !}1:11
Dennison and Day coexisted with vigorous federal judicial
enforeement of the Contracts Clatnise. Thus, federal judicial
enforcement of express limits on state power found in the
Constitution, at least o long as interpretation of constitu-
tional limits was left in the hands of the judiciary, apparently
was seen to create no threat to federalism. Since £ 1 of the
1871 Aect simply conferred jurisdietion on the federal courts to
enforee §1 of the Fourteenth Amendment—a situation pre-
cisely analogous to the grant of diversity jurisdiction under
which the Contract Clause was enforeed against munici-
palities—there is no reason to suppose that opponents of the
Sherman amendment would have found any eonstitutional
harrier to § 1 suits against municipalities

Indeed, opponents expressly distinguished between imposing

an obligation to keep the peace and merely imposing eivil
liability for damages on a municipality that was obligated by
state law to keep the peace, but which had not in violation of
the Fourteenth Amendment. Representative Poland, for
example, reasoning from Contract Clause precedents, indieated
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that a federal law that sought only to hold a munieipality
liable for using its authorized powers in violation of the
Constitution—which is as far as §1 of the 1871 Aet went—
would be constitutional:

“I presume . . . that where a State had imposed a duty
[to keep the peace] upon [a] munieipality . . . an action
would be allowed to be maintained against them in the
courts of the United States under the ordinary restrictions
as to jurisdietion. But enforcing a liability, existing by
their own contract, or by a State law. in the courts, is a
very widely different thing from devolving a new duty or
liability upon them by the national Government, which
has no power either to create or destroy them, and no
power or control over them whatever.” [Id., at 794,

Rl‘pﬂ‘ﬁl‘ntﬂti\'t‘ Burchard agreed
“['TThere is no duty imposed by the Constitution of the
United States, or usually by State laws, upon a county to
protect the people of that county against the commission
of the offenses herein enumerated. sueh as the burning of
buildings or any other injury to property or injury to
person. Police powers are not conferred upon counties as
corporations; thev are conferred upon cities that have
qualified legislative power And so far as cities are con-
cerned. where the equal protection required to be afforded
by a State is imposed upon a citv by State laws, perhaps
the United States courts could enforee its performm-
ance. But counties . . . do not have any control of the
police . . . ." [Id. at 795

Moreover, if Dennison and Day are read broadly to prohibit
federal courts from directing municipalities or their officers to
the extent needed to enforee federal deerees, they would be in
conflict with many other eases. The power to enforce decrees
against state officers to prevent them from violating the
Constitution or to foree them to hand over money or property
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taken or held in violation of the Constitution
exercised by federal courts both before and after 1871, see
e. 9., Osborn v. The Bank of the United States, 9 Wheat. 78
(1820); Davis v. Gray, 16 Wall. 203, 220 (1871) (eollecting
cases) ; Board of Liquidation v. MeComb, 92 1. & 531 (1876)
and, in the same Term in which Dennison was decided f.h::

Court held eontrary to an expansive reading of Dennison or
Day that federal eourts could issue mandamus to municipal
officers to enforce judgments in Contract Clause suits, see
Board of Commissioners v. Aspimwall, 24 How. 376 (1861),
discussed in Globe, at 751-752. The Dennison issue was not
argued in Aspinwall, but if Dennison was meant to ereate a
restriction on the power of the federal judiciary, that restrie-
tion would be “jurisdictional” and chould have been noted sua
sponte. Moreover, if Dennison established such a limit. it
would have overruled Osborn, vet that ease was repeatedly
reaffirmed by this Court after Dennison was decided. See,
¢. ¢., Davis v. Gray. supra. Indeed, cases applving the prinei-
ple announced in Aspinwall are legion, see n. 32, supra, yet in
none of them does it appear to have occurred to counsel that
the federal courts lacked power to issue deerees beeause of the
federalism principle announced in Prigg. Dennison, or Day.
These cases, of course, do not establish that Prigg-Dennison-
Day did not bar federal judicial decrees against state officers,
“but they have much weight, as thev show that [the Prigg-
Ij(-nri-l-mr-i-f}ﬂ_‘lj] point neither oeeurred to the bar or the beneh ;
and that the eommon understanding of intelligent men [was
otherwisel.” Bank of the United States v. Deveaur, 5
Cranch 61, 88 (1809) (Marshall, C. J.). In 1879, moreover,
when the question of the limits of the Prigg principle was
squarely presented in Ex parte Virginia, 100 U7, S. 339, this
Court held that Dennison and Day and the prineiple of fed-
eralism for which they stand did not prohibit federal enforee-
ment of §5 of the Fourteenth Amendment through suits
directed to state officers. Sce 100 U, 8. at 345 348

was repeatedly
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That those who voted for §1 but against the Sherman
unmndl.nent would not have thought § 1 unconstitutional if
it applied to municipalities is also confirmed by considering
what exaetly those voting for § 1 of the ecivil rights bill had
approved. Section 1 without question could be used to obtain
a damage judgment against state or municipal officials who
violated federal constitutional rights while acting under color
of law.* However, for Prigg-Dennison-Day purposes, as Blair
and others recognized.* there was no distinetion of constitu-
tional magnitude between officers and agents—ineluding
corporate agents—of the State: both were state instrumen-
talities and the State could be impeded no matter over which
sort of instrumentality the Federal Government sought to
its power. Dennison and Day, after all, were not suits
against municipalities but against officers and Blair was quite
conscious that he was extending Prigg by applying it to
municipal corporations.* Nonetheless, Senator Thurman, 'Lt.hu
gave the most exhaustive eritique of § 1—inter alia complain-
ing that it would be applied to state officers, see Globe, at
917—and who opposed both § 1 and the Sherman amendment,
the latter on Prigg grounds, agreed unequivocally that § 1 was
constitutional.*” Those who voted for § 1 must similarly have

st fea. ¢. g, Globe, at 334 (Rep. Hoar) ; id., at 365 (Rep Arthur) ; i,
st 374-375 (Rep. Lowe); id, at 385 (Rep. Lewis) CGlobe App., st 217
(S8en. Thurman): id. at 216 {%en. Bumner). In addition, officers were
included among those who ecould be sued under the second conference
substitute for the Sherman Amendment. See Globe at S05 (exchange
between Rep. Willard and Rep. Shellabarger). There were no constitu-
tional objections to the second report

s Bon (Qlobe, at 785 (Rep. Blair) ; od., at 788 (Rep. Kerr): od., at 795
{ Rep. Burchard) ; id., at 799 (Rep. Farnsworth)

# 4 Wle cannot command & state officer to do any duty whatever, as
such: and 1 ask . . . the difference between that and rommanding & munie-
ipality . .. ." Globe, at 795.

** Ben Cilobe App., st 216-217, quoted, infra, at =i 34
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»
believed in its constitutional; i
ity ‘
o~y ¥ despite Prigg, Dennison, and

Thus, there is no basis in holdi i
mon lfndnrnt.mdin: of the bar, or t';f ;:b:l: {!;“;:d ﬂoPm
Dennison, or Day a bar to Federal Government pum-rﬂgt‘:;
enforee the Fourteenth Amendment against the States. or their
agents, officers, instrumentalities, or subdivisions. ‘lhmugh
federal judieial action even though such enforeement would

necessarily involve sanctions against officers or instrumen tali-
ties who violated that Amendment.

C. Debate on §1 of the Civil Rights Bill

From the discussion in Part B, supra, it is readily apparent
that nothing said in debate on the Sherman amendment would
have prew-ntr‘d holding a mumr*jpnﬁh' liable under % 1 of the
Civil Rights Aect for ite own violations of the Fourteenth
Amendment. The question remains, however, whether the
general language deseribing those to be liable under § 1—"any
person”’—eovers more than natural persons. An examination
of the debate on £1 and applieation of appropriate rules of
construction shows unequivocally that §1 was intended to
FOver |m[ as well as natural persons

1. The Substance of the Debate
The ecivil rights bill was introdueed in the House on
March 28, 1871 by its author and manager, Representative
Shellabarger, and he was the first to explain the funetion of
the first section of the bill:
“[Seetion 1] not onlv prov ides a civil remedy for persons
whose former condition may have been that of slaves,
but also to all people where, under color of State law
they or any of them may be deprived of rights to which
they are entitled under the Constitution by reason and
virtue of their national citizenship.” Globe App., at 6.

By extending a remedy to all people. ineluding whites, §1

]

went well beyond the mischief to which the remaining sections
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of the 1871 Act, includi
o9 ¥ including the Sherman amendment were

!flﬂ'mu:h he had mh-m[m difficult questions of consti-
tutional law at 1_119 outset of his speech, Representative Shells-
barger stated without reservation that the constitutionality of
§ 2 of the Civil Rights Act of 1866 controlled the constitution-
ality of § 1 of the 1871 Aet, and that the former had been ap-
proved by “the supreme courts of at least three States of this
Union” and by Mr. Justice Swayne, sitting on eircuit.”” who
had eoncluded “We have no doubt of the constitutionality of
every provision of this act.” Globe App.. at 67. He then
went on to deseribe how the courts would and should inter-

pret §1:
“This act is remedial, and in aid of the preservation of
human liberty and human rights. All statutes and con-
stitutional provisions authorizing such statutes are lib-
erally and heneficently construed. It would be most
strange and, in sivilized law, monstrous were this not the
rule of interpretation. As has been again and again de-
cided by your own Supreme Court of the 1 s_;m--i States,
and everywhere else where there is wise judicial interpre-
tation, the largest latitude consistent with the words
employed 18 uniformly given in construing such statutes
and constitutional provisions as are meant to protect and
defend and give remedies for their wrongs to all the
people. . . - Chief Justiee Jay and also Story say:

“ ‘Where a power is remedial in its nature there 1s
much reason to contend that it ought to be construed
liberally, and it 18 generally adopted in the interpretation
of laws’ 1 Story on Constitution, sec. 4290." Globe
App., at 67.

The sentiments expressed in Representative Shellabarger's

o The reference s to United States v. Rhodes, 27 F. Cas. 785 (CCD
Ky. 1866) (Bwayne, 1) (Ne. 16,151}
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opening speech were echoed by Senator Edmu:

ager of the civil rights bill in the Sengte-

il = .
“nd:ﬁi":: ﬂ:lmf 18 one that I believe .m*m.d}' ._;},j”.k 0,
: R the rights secured by the Constitution of the
[United States when they are assailed by any State law &
under color of any state law, and it is merely carrying
out the prineiples of the civil rights bill [of 1866]. which
have since become a part of the Constitution, . . [See-
tion 1 is] so very simple and really reenacting the Con-
stitution.” Globe, at 569,

And he agreed that the bill “secureled] the rights of white
men as much as of colored men.” Jd., at 696

In both Houses, statements of the supporters of §1 cor-
roborated three points made by its managers: (1) that Con-
gress in enacting § 1 would exercise the entirety of its power
under §5 of the Fourteenth Amendment: (2) that right
thinking quHiI'H' a liberal construction of the jurmsdiction
thus conferred on the federal courts: and (3) that the con-
stitutionality of §1 followed immediately from the constitu-
tionality of § 2 of the 1866 Act under the enforcement pro-
visions of the Thirteenth Amendment.

Rhllﬂwnmli‘i'l* Bingham, the author of -.fl. of the Four-
teenth Amendment, for example, declared the bill’s purpose to
of the Constitution on behalf of
. to the extent of
Globe

uls, the man-

be “the enforcement . .
every individual citizen of the Republic .
the ‘,-'whu guaranteed to him by the Constitution.”
App..at 81. He continued:
“The States never had the right, though they had the
power, to infliet wrongs upon free eitizens by a denial
of the full protection of the laws, . [Alnd the
States did deny to citizens the equal protection of the
laws, they did deny the rights of citizens under the Con-
stitution, and except to the extent of the express limi-
tations upon the States . . . | as | have shown, the
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citizen had no remedy. T}
: ey -
compensat ¥ took property without
pensation, and he had nNo remedy. They '

* . ICY restniete
the freedom of the press, and he had no r | ']:;hfi

i ‘meay oy
restricted the freedom of speech. and he | o
They restricted the ri = ¢ had no remedy,

!h g ¥ -

strictec ! e rights of conseience. and he hod s

remedy. . . . Who dare say, now that the Constitution
has been amended. that the nation eannot by law provide
against all such abuses and denials of right as these b
thp Ftatﬁ ﬂnfi *l'll F'a't'Q_ or m"li}i”:ltif“r.‘i “f !H'mln.i.’"
Id., at 85.

Representative Perrv, commenting on Congress’ action in
passing the eivil rights bill also stated:

“Naow. by our action on this bill we have asserted as

fully as we ean assert the mischief intended to be remedied

We have asserted as clearly as we ean assert our belief

thﬂt' it is the duty of Congress to redress that mischief

a==ert the eon-

We have also asserted as fully as we can
Globe. at 800

stitutional right of Congress to legslate.”
'IIH'FI'"“ gprnnoriers were rr1|;|‘|- i'lr','lT‘ |=-.‘!T '-:r ||f ||'|- airt
a remedy not anlv where a8 State had :l.'L"»:"'l

extonded
unconstitutional statute
refueed to carry out the law:

“RBut the chief eomplaint i
of Tstate law], or a neglect or refusal

but alsn where officers of the Statd

¢ [that] by a svetematic mal

addminstration
to enforee their provisions, a portion of the people are
denied ...].]a.] nrotection under them Whenever such a
atate u'r r;u"l- 1= r']--'lT|" made out [ 1--']"'”- f.}"Ht [§ 5 of
the Fourteenth Amendment] empowers Congress to step

ih ﬂ'r'*! r1l‘f1‘;!1!" flr'l‘ l]tl"'lﬂ mistiee tio f]_un-.u- Er=ROINE W Mo ]
thus denied equal protection.”  Id., at 153
Importantly for our inquiry, even the opponents of § 1 agreed
that it was constitutional and, further. that it represented an
attempt to exercise the full power conferred by £5 of the
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Fourteenth Amendment. Thus Sena

' tor Thu
the most exhaustive eritique of § 1, sa rman, who gave

i
“This lt-ﬂm.n relates wholly to civil suits | o
whole effect is to give to the Federal Judiciary that which
now does not belong to it—a jurisdiction that may be
constitutionally conferred upon it, I grant, but that has
never yet been conferred upon it. It authorizes any per-
son who is deprived of any right, privilege. or immunity
secured to him by the Constitution of the United States,
to bring an action against the wrongdoer in the Federal
courts. and that without any limit whatsoever as to the
amount in controversy. . . . [Tlhere is no limitation
whatsoever upon the terms that are emploved [in the
billl. and thev are as comprehensive as can be used”
Globe App., at 216-217 {emphasis added )

2 The Meaning of the Debate

Sinee the debates show that Congress intended to exercise
ita full power under the Fourteenth Amendment and, further
that Congress intended the statute to be wpf.-:tr::n--l broadly in
favor of persons sniured in their eonstitutional r'.-"-h there
‘s no reason to suppose that munieipal eorporations would
have been excluded from the sweep of §1. One need not rely
on this inference alone however, for the debates show that
Members of Congress might well have understood “persons”™
to inelnde municipal corporations. _

Representative Bingham. for example, in discussing £ 1 of
the bill, explained that he had drafted § 1 of the Fourteenth
Amendment with the ease of Barron v. Baltimore, 7 Pet. 243

(1834). especially in mind. “In that case the city had taken
private property for publie use, without compensation g
and there was no redress for the wrong . " Globe App.,

at 84 (emphasis added). Bingham’s further remarks clearly
indicate his view that such takings as had oceurred in Barron
would be redressable under § 1 of the bill. See id., at 85
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More generally, and as Bingham's
bill would logically be the vehiele by which C :

redress for takings, since that . ™y Ao g <

g section provided the only eivi
remedy coextensive with the Fourteenth Amendment nnfi E::

Aventimend unequivocally prohibited uncompensated tak-
ings."  Given this purpose, it beggars reason to suppose that
Congress would have exempted municipalities from suit,
insisting instead that compensation for a taking come from an
officer in his individual eapacity rather than from the govern-
ment unit that had the benefit of the property taken ™
In addition, by 1871, it was well understood that corpora-
tions should be treated as natural persons for virtually all pur-
poses of constitutional and statutory analysis. This had not
alwavs been 0. When this Court first considered the question
of the status of corporations, Chief Justice Marshall. writing
for the Court, denied that corporations “as such” were persons
as that term was used in Art. IT1 and the Judiciary Aect of
TRO "™ Sep Bank of the [Tnited States v. Deveaur, 5 Cranch
61. 86 (1809). By 1844, however, the Deveaur doctrine was
unhesitatingly abandoned :
“A eorporation ereated by and doing business in a par-
ticular state, is to be deemed to all intents and purposes

remarks confirm, § 1 of the

ar o I" rROT. ﬂ]”l"”l.'.ll an ﬂ't:ﬁf'i!ll person, . . n"ﬂ.}'ﬂlllf‘ ﬂf
heing treated as a citizen of that state, as much as a
] -n'ltll'l'll- I'r|'~1'"-'{m," fnl.rr'xrr”.-' H. Co. v. -I'.i tson, 2 ”u'.'l.'. 497.

=58 (1844) (emphasis added), diseussed in Globe, at 751
™ [ hat -l.'lkl'l'iZ-I would be sovered by §1 of the Fourteenth Amendment
was not merely a pet theary of Rep. Bingham, but the general under-
standing, can be seen by comparng Story, Commentares on the Constitu
tion of the United States § 1956 (Cooley ed. 1873)

81 Indersd the federnl rouris found mo obstacle to awands of damages
gl municipalities for common-law takings. See Sumner v. Philadel
phia, 28 F. Cas. 306 (CCED Pa. 1873) (No. 13.611) (awarding damages
of $2273.36 and costa of EM6.35 against the citv of Philadelphia )

2 Nonetheless, suite eould be brought in federsl court of the paturad
persons who were members of the corporation were of diverse citienship
from the other parties to the litigation. See 5 Cranch, at 91.
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And only two vears before the debates on the ¢ |
. # Ip_. P . % . o . I I :Ll :TH
\et, in Cowles v. Merce County. 5 Wall. 118 121 (1869) o
® . ¥y - oy he

.Ir.r Feryn rineinle was altomat !'J‘l”'l' and - Sk

1SSy
1.11‘-'!“1- Ii to F.'||--;|r--r,_a|.| COrporations lr[|||.r 1.;
" ¥ il 1= ':-l'-"'r,._
TV N .’1.'11 COrPOrations were rotutine 1. ..-.,._1 | r: - !
LL 4 L in ¢ feders
1‘”‘”“““ ”'.ir tlll.- f:”ll WS ".I” k.'_:-"r Loy "‘I"‘--I‘H r~ i

| 'p1'|":l_f|‘|w.3-a."'

'l‘l.ﬂg T'l-"r. u“.;”..ll-. ineEanine rp‘- *]-.' "||.l'\-r'-1 [MTRON W0 i1'E ex e |
to municipal corporations is also evideneed |} an Act of
t-‘illlﬂ'f"l'h'li 1.!”‘ Ill'”“””‘”" ‘[ ”I }!"T'Ilr Y l'|f'r . whonl I |:1' i T

passed only months before the Civil Rights Aet was nassed

1"1i.“ ‘.f" l"lr”".'llrll‘d'* '[_I]:l_l

h;'l'! H-H .t" Is Li'rl"lfh‘f [ ] .-l r' i WO ]
"\t”'iil .'l’l! b :I'1TIF;|'Ii| i ]I.,_I. a il . :
rate . unless the context shows that sueh wor "
intended to be nsed in a more limited 1" Act of
Feh 25 1871, ch. 71, § 2. 16 Stat. 431
"LI‘I";I'"'I'I' eorporetions n 1871 wer lne] i the
phrase “‘hodies politie and rorporate’ WS Sp— , ;
i 44
D e —tbde |
‘« Bop ok o c =
g n -
r |
1
' ||-1 b [
2y Nart) ! |I f ! 18 i i
(N 1 187 b i ' ( e e
0. W. Holmes od. 1873) - r ' :
407 (18700 ithe United St describad . -
States v. Maurice, 2 Brock, 08, 100 (O vy 182 S oa :
TTnited States =8 a government rdl “rae -
cormorate’) Toved sl the thousht that |
included governmenta was sufficiently commen in 1871
of the Reviesd United States Statutes removed 1) ¥ 1

tionary Act one year later to avoid the inconvenience of requiring
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“plain meaning” of § 1 is that local government b

to be included within the ambit of the persons who eo J:
sued under §1 of the Civil Rights Aet, Indeed, 5 rl‘lirru‘t
Judge, writing in 1873 in what is apparently the ﬁr;:t n-lm...:j

case under § 1, read the Dictionary Aet in precisely this way

in a ease involving a eorporate plaintifi and a l’nl:l'l"lil"im;l

defendant.™ See Northwestern Fertilizing Co, v. Hyde Park.

I8 F. Cas. 393, 304 (COND 111 1873) (No. 10.336) *

limiting the reach of statutes to private corporations
United States Statutes 19 (1872)

84 The court alsn relied on “prineiple,” noting that there was no diseerni-
ble renson why persons injured by municipal corporations shonld not he
able to recover. See 18 F Cas_at 304

o In considering the effect of the Dietionary Aect in Monroe, however,
Justice Douglis, apparently focusing on the word “mayv.” stated: “this
definition [of -[mr'unn'l i= merely an allowable, not a mandatory, one,” 365
1. 8, at 191. A review of the legislative history of the Dictionary Act
shows this conclusion to be incorrect

There is no express reference in the legislative history to the definition of

_but Senator Trumbull, the Dictionary Art's sponscr diseussed the
phrase “words importing the maseuline gender may he applied to females,”
which immediately precedes that definition, and st ated:

1 Revision of the

“The only object [of the art] i= to get rid of a great deal of verbosity in
our statutes by providing that when the word ‘he’ is need it shall include
females as well as males[].” Congressional Globe, 415t Cong.. 2d Ses=, 775
(Jan. 27, 1871) (emphasis added)

Thus, in Trumbull’s view the word “may” meant “shall.” Buch

1 manda
tory use of the extended meanings of the words de

ﬂ:n‘l by the r'l'-u'r1l-;|-|-|r1.'

Act i al=n required for it to perform itz intended fonetion—to he a pnde

to “rules of construction” of Aris of Congress. See od, at 775 (Remarks
of B8en. Trumbull). fere the defined words “allowable, [but] not manda-
tory"” constructions, as Monroe suggests, there would be no “rules”™ at all
Instend, Congress muast have intended the definitions of the Thetionary Aet

to apply aeross-the-board except where the Art by it terms ealled for a
deviation from this practiee—"[where] the eontext shows that [defined]
words were 19 be used in a more limited sense ™  Certainly this i= how the
Norihwestern Fertilizing court viewed the matter. Since there is nothing
in the "context™ of §1 of the civil right= hill ealling for a restriet ed
interpretation of the word “person,” the language of that seetion should
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This Court has not frequently followed stare decisis wi
punctiliousness argued for by Bill. Ncnwthr-lm:““”h Fhr
that John Harlan was correet that one seeking to oy
precedent has a heavy burden to i lng

bear, that burden is di
v burd bear, 8-
charged here. In addition. in considering how much weight

Monroe and its progeny ee due, it is useful to keep in mind
that no party briefed the municipal liability issue in Monroe.
Nor, indeed, did anyone brief the issue in City of Kenosha or
Moor, Indeed, petitioners in Moor did not even challenge
Monroe's holding. See Brief of Petitioner. Moor v. County
of Alameda, at 9. Therefore, with all humility. I suggest that

the arguments presented by amici here and in Part 11, supra,

are wholly new and go substantially bevond anvthing so far

presented to the Court,

Moreover, | suggest that one can find ambiguity in the
congressional debates only by attributing to all Members of
Congress, as Bill does, the clearly erroneous beliefs of a few.
1{. however, one attributes to Congress an intent to .'I!‘.“-"-' the
then recently announeced constitutional doetrine of Collector v
Day. supra, which is the ease cited most frequently in the
debates. the debates become very clear.  When a correct eon-
stitutional theory. under which the Sherman amendment was
uneonstitutional, is available and repeatedly referred to in the
debates, 1 ask what possible justification there ecan be for
AsSIMINg that Congress had some other, erroneons constitn-
tional limit in mind?

Fven if a majority does not agree with me that Monros
ghould be overruled outright, eertainly the error of our ways
is sufficiently clear that Monroe should not be extended to
cover gchool boards,

The Reconstruction Congress that passed the Civil IPights
Act of 1871 did not, of course, directly addross the question

prima farie be construed 1o melude “Vasdies [n.n"|1'|, " among the entities that
conld be sed



1871
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number of these eases, § 1083 coupled with 28 ' § ¢+ :
was the only alleged bhasis of jurisdietion® Moren. -
relief sought against the sehool boards i |
o in these cases |,
been limited to declaratory and injunetive relief. In In;mn:

companion ease, Cohen v. hesterfield County School B
414 U. 8. 632 (1074), a case brought solely under § Iﬂs.‘!m;t:
U. 8, at 638, the petitioning plaintiff sought an nwur;l' of
backpay and attorney’'s fees against the school board as well
as declaratory and injunetive relief. In none of these rases
did we even intimate that school boards could not be sued
because they are not “persons” within the meaning of that
statute. Indeed. 1 believe that Lewis capsuled our under-
standing about the suability of school boards under § 1083 is

k¢ |

Flfﬂl‘ﬁn'r-r_ ﬂh.l

d Philad= nhia. 430 7. 8. 708 (1977) : Past Carroll Parish S-hool Boa-d v
Marshall, 424 U. 8. 636 (1978) ; Milliken v. Bradley, 418 I 8 717 (1074);
Bradley v. Schoo! Board of the City of Richmond, 416 T, 8. 606 (1974)
mﬂ!dﬂld Bm.rd' ,}‘f H,qul‘p}m v. LaFlewr. 414 U. B 832 (19T4): Keyes v
School District No. 1, 413 U_ 8. 189 (1973); Sem Antomin School District v
Rodriowes, 411 U. 8 1 (1973); Swann v. Charlotte-Mocklenburg Board
of Education, 4072 1. 8 1 (1971): Northeross v. City of Memphis Board
of Education, 307 U. 8. 232 (1970); Carter v. West Feliciana Porish
Sehool Board, 306 U. 8. 226 (1060): Alexander v. Holmes County Board
of Bducation, 308 U8 19 (19%9) : Kramer v I'nien Free S-hoo! District,
ans 17, 2. 021 (1969): Tinker v Des Moines Independent School Ihist nict
ang 7. 8. 621 (1M0) Monroe v. Board of Commissioncrs, 3091 1/, 2. 450
(1088); Ramey v. Board of Education 391 U. 8 443 (196%); Green »
County School Board of New Kent County, 391 U. 8 430 (1969) : District
of Abington Township v. Sehempp, 374 1. 8 203 (1963) : (Foas Board
af Bdusation. 373 U. 8. 683 (1963): McNeese v. Board of Eduration, 373
U. 8. 888 (1963);: Bush v, Orleans Porish School Board, 365 U
(19681);: Brown v. Board of Fducation, 347 U, 8. 453 (1054)

8 (Meveland Board of Education v. LaPleur, 414 17 8
Kewes v. Sehool District No. 1, 412 T 8. 180 (1973), Apnendix. at 4a
Bwann v. Charlotie-Meckienburg Board of Education, 402 1. S 1 (1971}
Appendix, at 465n;: Northcroas v. Citw of Memphis Boord of Education
897 U. 8. 232 (1970), Petition for Certiorari, at 3;: Tinler v. Des Moines
Independent School District, 303 U7 8 508 504 (1060) © MeNeese v Roard
of Education, 373 U, 8, 668, 671 (1963)

! ERD

AT 98 (1074)
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his diseussion of the nature .
Milliken n.'hmmw‘:' e Ta——
«Normally, the plaintiffs in this t FIIT
«tudents, parents and supporting Dr:nﬂ:u::mrr]l:?;:n druuT
to desegregate a school system alleged to be the produet
in whole or in part, of de jure segregative action by the
publie school authorities. The principal defendant is
usually the local board of education or school board
Oceasionally the state hoard of education and state nﬂi-t
cinls are joined as defendants.” Milliken v. Bradley, —
U.8 — — (1077) (456 U. 8. L W. 4873, 4880

(June 27, 1977)) (PowELL, J. concurring) (emphasis

added).
Although we did not expressly address the jurisdietional
question of a school board's amenability to suit under § 1983

in our previous decisions, too much water has fAlowed under the
ider the issue anvthing but eottled. As Chief

bridge to cons
Justice Warren said in Brown Shoe Co. V. [Tnited States, 370
1.8 2, an7 (1962):
«YWhile we are not hound by previous exercises of juris-
dietion in cases in which our power to art was not
W Wos 'hnu.-:w’l sub silentio . . . neither ghould we
he implieations of an exercise of judicial author-
1 to be proper for over [33] years.”
Cwver a eentury and a half earlier, Chief Justice Marshall ren-
In holding that a corporation

a similar admonition.
f bringing anits in federal court under the Judi-

reasoned

qnes-

tioned 1

Jisregard t
ity assume

dered
wns eapable ©
ciary Act of 1789, he

ugyueh has been tl
edlv has this court deeided can

a corporation and an individual without feeling a doubt
respeeting its jurisdietion. Those decisions are not cited
as authority: for they were made without considering this

much weight, as thev

particular point: but thev have
show that this point neither oceurred to the bar or the

sdlerstanding on the sub-

e universal ur
18es between



Th-1014—-MEMO (4)

Congressional action taken in the wake of <3
from showing any dissatisfaction with our noti. dﬂj;mm
boards can be sued under § 1083 has -

‘ presumed school
boards are subjeet to suit undnﬂ:rlamwlp;h:dthu

principle. In 1972, spurred by a finding “that the process of
eliminating or preventing minority group isolation and
improving the quality of eduecation for all ehildren often
involves the expenditure of additional funds to whieh loeal
educational agencies do not have access” 20 U 8 (.
£ 1601 (a) (1970 ed., Supp. V). Congress passed the 1972
School Act. Section 643 (a)(1)(A)(i) of that
Act, 20 U. 8. C. §1605 (a)(1)(A)(i) (1970 ed., Supp. V),
authorizes the Assistant Secretary
“so make a grant to, or a contract with, a local educational
agency [wlhich is implementing a plan which has been
undertaken pursuant to a firal order issued by a court of
the United States . . . which requires the desegregation of

minority group Wt!‘d children or faculty in the
elementary and secondary schools of such agenev. or
otherwise requires the elimination or reduetion of minor-
ity group isolation in such schools.” (Emphasis added. )*

= A “loral sducational ageney” is defined by 20 U. 8. C. § 1610 (8) as
#y public board. of education or other publie authorit If‘-r-'!"' ron=tituted
"‘lthh\ a State for either admmitrative eontrol or direetion of, publie
elementary or secondary schools m a ey, county, township, school, or
other politiral subdivision of a State, or a federally recognized Indian
reservation, or such romhbination of achool distriets, or rounties as are
recognised in o Btate as an administrative agency for its public elementary
or secondary schools, or n combination of loeal edueational sgenries: and
includes any other public institution or ageney havieg adminstmtive con-
trol and direction of a public elementary or secondary s-hool and where

responsibility for the control and direction of the activities in su-h schonls

which are to be assisted under thiz chapter s vested in on sgenev subor-
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Congress thus clearly recognized that sehool boards were often

parties to federal school desegregation suits. Sinee virt_u;l[_v
every federal echool desegregation case brought up until the
time the 1972 Emergency Sehool Act was passed was brought,

at least in part, under § 1083, it simply cannot be said that the

federal desegregation cuite Congress had in mind were not
In & 718 of the Aet, 20 U.8.C.

brought under that provision. :
£ 1617, Congress gave its explicit approval to the institution
of federal desegregation suits against school boards—presum-
ably under § 1983.  That section provides:

“Upon the entry of a final order by a court of the
United States against a local education agency . for
failure to comply with any provision of this chapter or
for diserimination on the basis of race, eolor, or national
origin in violation of title VI of the Civil Rights Aet of
10684 or the fourteenth smendment to the Constitution
of the TThited States as they pertain to lementary and
secondary edueation. the eourt, in its diseretion, upon a
findine that the proceedings were neeessary to bring about
comnlianes, may allow the prevailing party. other than
the TTnited States, a reasonable attornev’s fee as part of

tljll' r-..-\-'f._" |TT'||||.||||“,_:_ ‘.II!I:!fI1.!l

Two vears later, Congress found that “the implementation
of desegregation plans that require extensive sti dent trans-
portation has, in many cases, required local educational agen-
ciex to expand [=ic] large amounts of funds, therehy depleting
their financial resources . . .. 20 U. 8 C. §1702 (a)(3)
(1970 ed., Supp. V). (Emphasis added.) Congress did not
rm:’t"”"i by declaring that school boards were not subject to
suit under § 1983 or any other federal statute * “but simply

11||1.1:.-.-. to mch a board or oither authority, the Assistani Secpetary may
consider such subordinate agency as a local educational agency for pur
pose of this chapter,”
L]} - "
o ]l‘ldl;'d-. (.-(Hl‘!'l- E'lllnld}- reiteraled that o eause of action, cogniza
in tho federal courts, existe for discrimination in the public school
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[legislated] revised evidentiary standards and remedial priori-
ties to be emploved by the courts in deciding such cases.”
Brief for National Edueation Assn, and Lawyers’ Committee
for Civil Rights Under Law, at 15-16.

Congress’ most recently legislated in light of the fact that
school boards have long beer deemed “pesrons” within the
meaning of § 1983 in enacting the Civil Rights Attornev’s
Fees Award Act of 1976, 42 U, 8. C. A. §1988. That act
allows the award of attorney’s to the prevailing party, other
than the 1Tnited States, in a number of eivil rights actions,
ineluding “any action or proeeeding to enforee a provision of
sections 1081, 1982, 1083, 1085, and 1986 of this title [42
1R C1...." TheSenate Report on the Act observed -

“ID]efendants in these cases are often state or loeal
bodies or State or loeal officials. In such cases it is
intended that the attornevs’ fees, like other items of rosts,
will be collected either directly from the official in his
official capacity, from funds of his ageney or under his
control, or from the State or loeal government (whether
or not the ageney or government is named as a partv)."”

Both the Senate and House Renorts cited with approval a
number of cases brought under & 1083 in whieh a school board

context, ‘W 7. 8 851708, 1700 1708, 1710, 1718 The Art sssumes

M m |'ml'dl ‘1.“ u#Fially he the l!l"'llr-nd;qn-ls in surh aite For FXAm-

'!‘ll‘h !!‘I of ﬂ" M,m l‘. ] {\- ' 1?"‘ ]'ll"fﬂ'l.flﬂ‘.

'I-h:::hﬂrhm General shall not institute & civil under eection 1706 of

- [ irh aflows I"?cr.mit. by both private parties and the Attormey

""7:;‘ o vrens diserimination in publie eduestion] before he—

nr mm - APpropriate edueational agensy notice of the rondition
o, " Tich, in his judgment, constitute & violation of part [the

Soction 210 discrimination in public edueation) *

of mzl:rw M. NV.8.C § 1718, provides for the termination

mhm‘mﬂl'ﬂthmumu-um educational

o the Constitwiion “w-:“'ﬂﬁlﬂhwmﬂlmu

compdiance with the reuirenae. g T o ie: 80d will continue 1o be in
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was the primary defendant.” Congress was thus well aware,
as it was in passing the 1072 Emergency School Aid Aet and
the Equal Fducational Opportunities Act of 1974, that school
hoards and other local governmental bodies could be, and very
often were, sued under £ 1983. In passing the Civil Rights
Attornev's Fees Award Act of 1976, Congress affirmatively
bualt u;;rm this prineiple and displayed its willingness to hold
those bodies liable for monetary as well as declaratory and
injunctive relief.

Just as Congress’ passage of legislation premised on the
assumption that school boards are properly the subject of
eivil rights suits, the vast majority of which are brought under
§ 1083 'fm'l"‘“ﬂk-" its acceptance of that notion, o too does its
persistent refusal to enact legislation limiting the jurisdiction
of the federal eourts over school boards. Dwring the hevday
of the furor over busing. hoth the House and the Senate
refused to adopt bills that would have removed from the fed
eral courts jurisdiction

L Illrl!’:'. any II""l"-'ll! enter any Illll‘.'lllf-l-r O =Ene any

nriep meouirnE any s hoid haoord tin r,.:l]_:l, Anv "'!'!EHII.‘:I' ;

In
the i 1 !.‘ll romposEition of the 'T'-'F"I:! }un.!' at any mi 1 ||"'
-."-”.-r Oor In any class= Al ANy !-"l‘-!lr' I\--rl;lml.l (L) ] '-'.'l'l!l"ll =)=
dents are assigned in confarmit with a freedom of choice
gvelem. or requiring anv school board to transport ansy

students from nuhlie srhonl to another publie ael ool or

“* The Benate Report cites]l Mrad @ I . o ,
Richmond, 416 17, 8 8 (19743, for the pronDos fn that under ) N o
:...-.||l--..u|'a frgea ermild he an irdis] pendinte Lt 8 Ren Mo S1011 at &
The Remort alen rite] with peval seversl lower court cases in: whied

it e
omEv's foes were awarded agninst schonl bosrds

II-mllr. ! hh—“; '”" d 'T'In-- ”ml & r.’- I, iR -.4:1 tean oy stvrsroy el LRl
';":;"i'r'u f”‘ h h"..r' N 04 IS68. nt 4 o B & d Northeross v L.”..I »

o Eduration, 412 171 &8 427 (1973). id. at 6. 9. ohserved: “Section
N8R = tihaed 1o P|1:1I|.r'l1!'r' offiral dwcrmination Sl B el “.Tpf.l-

Ty illl|-em! b : -
(1954) H.nl: ;"w Brown v, Board of Education, 347 U, B. 451
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from one place to another place or from one school dis-
triet to another school distriet or denying to any student
the right or privilege of attending any publie school or
class at any public school chosen by the parent of such
student in conformity with a freedom of choice svstem, or
requiring any school board to close any school and trans-
fer the student= from the closed sehool to anvy other
school for the purpose of altering the racial composition
of the student bodv at anv publie school, or preeluding
any school board from earrving into effect anv provision
of any contract between it and anv member of the faculty
of any publie school it operates specifving the public
school where the member of the farulty is to perform his
or her duties under the contract.” S 179 934 Cong. 1st
Sese, £1207 (1973): H. R. 150 924 Cong.. 1st Sess
§ 1207 (1971) (emphasis added)

Other bills designed ecither completely to remove the federal
courts from the school desegreeation controversy, 8 287, 0%
Cong., 1st Sess. (1973), or to limit the ability of federal eourts
to subject school boards to remedial orders in desegregation
cases, B 819 034 Cone et Sess, (1973): S 170, 034 Cong._.
Ist Bess, §2(a) (1972): W R. 13534, 924 Cong
§2922 (1972). have similarly failed.

In sum, support for the proposition that sehool bosrds are
not “persons” subject to suit under & 1983 eannot be found in
the congressional understanding at the time & 1083 was nassed
our suhsequent construction of that provision or the COngres-
sional response to our decisions. To the contrary, each of
these considerations compels precisely the opposite conelusion
The only possible justification for holding that school boards

2 Sess.
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erroneous deeision at the price, as John said at Conference. of
making ourselves “look like fools.”

v

The following practical consequences flow from the pm.:!ed-
ing examination and analysis of § 1983 Quasi-municipal
bodies such as school boards at the very least. and ideally,
municipalities themselves as well, may be sued directly under
§1083 for both monetary and injunctive relief when the
municipslity or guasi-municipal body hears a signifieant
degree of responsibility for a constitutional deprivation. The
most clear-cut eases are those in which the unconstitutional
action is taken pursnant to a municipal ordinance or regula-
tion. Beeause unwritten practices and predilections may, by
foree of time and consistent applieation, erystalize into official
poliey. these too may provide a basis for direet suit against
munieipal and quasi-munieipal bodies. See Adickes v. 8. H.
Kress & Co. 30817 8. 144, 167-160 (1070).

The cornerstone of this approach
quasi-municipal body may he d
any relief necessarv o

is that a municinal or
irectly sued under & 1983 for -
redress a eonstitutional deprivation
when it bears some blame or fault for the constitutional
infringement Conversely, where the body bears no zignifi-

“Ih_ Rizzo v. Goode, 423 U. B. 362 (1976). we recognizged that fault is

A ericial flﬂbl"_'ll'l determiring whether relief mav run agninst a party for

Participation m 5 constitutional tort Distinguishing the relief

"';‘,:"‘C‘: by the lower courts in the case uf hand from that sanetioned by

"-"l'rﬂnb: m school h'ﬂml.m tases such as Swann v. Chariotte.

::J v "9 Board of Bducation, 4ng U. 8.1 (1971), and Brown v. Board
o vucation, U. 8. 483 (1084) Justicr Renwouisr expilained :

g

m“d‘hhﬁlﬂmuﬂhﬂhtﬁhm In the latter
varvine parter s b7 M b b mplamnted b for
"“"ﬁhﬁdﬂ-.-hmha.mzu_ﬁ:mn?m:
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reenonsibility for the harm suffered by a § 1083 "'"‘Hf’iﬂ'.
."“'" o t he vieariongly liahle to enit under the doetrine
Ao r;:ai mrw;inr: for such liability without fault is
;;Lﬁr?::\tnanalnfm.m to the liahility imnposed ht'lthn F'm"";'r‘;:-:
amendment, which the 1871 Congres= refused to rrnrmﬁ.r* 'ml.
Court recognized as mueh in Moor, where we ohserved that
“Congress did not intend. as o mnH—?r‘ of frrh-lml f-r‘w to
imnose viearions lahilitvy on municinalitioe for E'H'Ilnljn.'-s.-nf
feders] eivil rights by their emnlovess” 411 1 ] at TI0
n. 27 (emphasis in original)

a8 Swann and Brown wore pot administrators and s-hoal boa=d memb ™

who bad in their emplov a emall mumber of individiale whicl r on
their own deprived black studente of their et it sons | n
echool svetem, Thev were administestors and school hoard ! hin
were found by thelr own ndiiet in the sdminiet tion of the grhial ave
tem to have denied 1 hose richts. Hers the District Court fonnd +5 '
nane of the petitioners had dene od the peenandent - m
richia = mred under the © v t 377 ek
oriiasl}
Had Maver and 1 v r of Pi Irl k r hi
r the on 1 A S — 1 | ! ¢
aind Browen, armponriats et I 3 ridered sgainet 1)
For e r i 3 o~ 1 ¢ sit 48
all coms e a Al i 1 ; 1
bl Wit t e wf il r i = o
rrdre them. Rill, . tl other hand, would rermit 1 o st
munieinal offieials in their afficial | Pacity where the rel oy toel in
-“_i-._n.ql--n onlv, and wy il har ok urte only where rehef is
mought. This apnroach W

il res1) ey precely the ¢ e of

we sofdemmned in Kenosha
“ Mot ey Lan il

mennEl=teney

ool ronted with the jssne kb » aleo found the
dos trine of resTwir

al sypwrior Imapplicable to 5 & 191 [ - Nt a
Iy elopmenty in ths Law—8artion 1958 and Federaliom o0 Har 1
¥

lev, 1133 1207 (1977).
Doctrine, 65 Gen I J
recently with Fespect tn

“We are not AW e
entity liable in ey

Levin, The Bection 1083 Muynic. i T
1483, 1533-1534 {1977)
Mty relief

of anv derimion which holds s jor | povwvernment
damoges mal deprivations som

poliecy. The prin iple of

As the Sevenil U "irraai

i the ronstitugi

mitted by it gt mdpr“.qﬂ,.]_.,. of apy olficinl
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Thuse, municipal and quasi-municipal entities, like govern-
mental officials, must bear responsibility for their unconstitu-
tional acts. Where injunctive relief iz sought, the effeet of
this doetrine on extant law will be negligible. Virtually all
decisions gince Moor have read that ease, in effect. simply as
announeing a rule of pleading that prohibits the issuance of
injunctive relief directly against a municipality. and have
permitted any injunctive relief necessary to remedy a con-
stitutional violation to issue against the governmental official
responsible for formulating or implementing the unconstitu-
tional act or poliecy. Where monetary damages are sought
against & munieipal body under § 1983 to redress a constitu-
tional violation, however, the matter = a bit more
complicated.

Under eases such as Wood v. Strickland, 420 U. 8 308
(1975), and Scheuer v. Rhodes, 416 U, 8. 232 (1974) manv
governmental officials are entitled to a qualified good-faith
immunity, which is. in effect. a defense. At first blush, there
would appear to bhe little reason to hold muniecipal and quasi-
municipal bodies, as sueh, to a higher standard for safeguard-
ing constitutional rights than the standard the officials who
comprise those bodies and formulate their policies are held to.
This initial impression is buttressed by the fact that the
eommon law generally afforded municipal bodies immunity in
the performance of their “governmental” funetions © coupled
with the approach we have consistently taken in determining
..“.hnthﬂr and to what extent a given defendant is entitled tor
Immunity in a § 1983 action- -namelv “a considered inquiry
nto the immunity historically accorded the relevant official
84 common law and the interests behind it.” Imbler v. Pacht.

F“.dﬂlf Nrﬁw hﬂ-ﬂ- it h""ﬂ FI""I’H tinder I]"l‘i."i "Hh"“fh i ot

be .
ﬁ:!:‘;ﬁ :thf' DT"I"'"ﬂlI!Ilh‘ o “‘P‘ilh'  ta mlllli-'inwi I"'Ihl"\l wais fore-

M'I"ﬂ'l‘!' h.f‘l‘llmﬂtiﬁ that ll'll'r'l‘] bl o= wWrre ol ﬂlh-l"l't
1 - = i
{c:vmﬂlm" MeDonald v. State of Minois, 557 F. 24 508, 604

L 1™ )
18 E. MeQuiltin, Municipal Corporations §5324 (3d ed. 1063).
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man. 424 U7, 8 400, 421 (1976). However, for two reasons |
believe that it is both unwise and unwarranted, at this [1m:int.
to announce a flat rule that munieipal and qllaFiamunmr_mI
bodies are entitled to precisely the same type of immunity
afforded governmental officials under Wood and Schewer.
First. the common law of muonicipal immunity “[flor well
over a century . . . has been subjected to vigorous eriticism.”
W. Prosser. Handbook of the Law of Torts 984 (4th «d. 1971).
As a consequence, there has been “a minor avalanche of deei-
gions repudiating muniecipal immunity” that portends _"a
radical change in the law. [d.. at 985. Seeond. the poliev
eonsiderations that underlie the doetrine of municipal im-
munity differ significantly from the coneerns we identified
as the source of the qualified good-faith immunity recognized
in Schewer. Neither of those concerns—*“(1) the injustics,
particularly in the absence of bad faith, of subjecting to lia-
hility an officer who is required, by the legal obligations of his
position, to exercise diseretion: [or] (2) the danger that the
threat of such lability wonld deter his willingnes= to exectite
his office with the decisiveness and the judgment required by
the public good” *—scems partienlarly poignant where the
81983 defendant is a municipal or quasi-municipal body.
With respect to the first concern, it could be argued that, far
from being unjust. it is quite fair to saddle & governmental

entity that has harmed an individual with the responsibility for

ﬂ‘f‘l.if'l-"'ml that harm: for this epreads the cost of the uneon-

stitutione] action among the members of the politv— those

whe rl'!'.u.'['l the benefits of the Tl'lLIHi{',il‘ll"] bodv's actions and who

are ultimately responsible for them® With respect to the

S concern, “the risk that imposing liability unoualified

- ‘mmunity or good-faith defense wpon munieipalities

™ Bcheuer v, Rhodes, 416 17, 8, 32, 240 (1974),

* Bee Note \e e
Violati y inst. Municipalities for Constitnsonal
'.I-hlm.ﬂﬁarvLme 3 g
ok~ . BSA-N58 ): Ni L I
U'ﬂﬂ-&ﬂh 1983, 6 Ind. .. Rev. 500, llit:“ ; ote, Viearious Liability
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would deter their officials from conscientiously executing their
public duties seems much more attenuated than the risk
attendant to imposing such liability upon the officials them-
selves” Note, Damage Remedies Against Municipalities for
Constitutional Violations, 80 Harv. L. Rev. 922, 057 (1976)
(a journal whose wisdom Bill apparently recognizes). Indeed,
it might even be that the imposition of liability directly on
governmental bodies could have a beneficial effect on per-
formance by providing responsible officials with an incentive
to correct abuses,

Given these considerations, the most judicious course is
clearly to permit the lower courts to grapple with the question
of the nature of the immunity municipal and quasi-munieipal
bodies are entitled to when sued for monetary relief under
§1083. Cf. Bivens v, Six U'nknown Federal Narcotics Agents,
403 U, 8. 380, 307-398 (1971). Only after the issue has
received sufficient ventilation and percolation in the lower
courts will it be meet for our eonsideration.

APPENDIX

As proposed, the Sherman amendment was as follows:

“That if any house, tenement. cabin, shop, building,
Exnm. or granary shall be unlawfully or feloniously demol-
ithed, pulled down, burned, or destroyed, wholly or in
part, by any persons riotously and tumultuously assem-
bled together; or if any person shall unlawfully and with
"?’m and violence be whipped, scourged, wounded. or
killed by any persons ciotously and tumultuously assem-
bled together; and if such offense was committed to
:::I'lnurpumnfmyrigbt conferred upon him by
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mitted shall be liable to pay full mm[u-nml_infm to the
person or persons damnified by sueh offense if living. or to
his widow or legal representative if dead: and !l[{‘]‘l rcom-
pensation may be recovered by such person or his repre-
sentative by a suit in any court of the United States of
competent jurisdiction in the district in which the offense
was committed, to be in the name of the person injured,
or his legal representative, and agninst said conntv_ eity,
or parish. And execution may be issned on a judgment
rendered in such suit and may be levied upon anv prop-
erty, real or personal, of anv person in said county eity
or parish, and the said county, citv, or parish mav recover
the full amount of such judgment. costs. and interest
from ANY person or persons engaged as prineiple ar
accessory in such riot in an action in any court of com-
petent jurisdietion.” Globe, at 663,

The complete text of the conference substitute for the
Sherman amendment js-

By “That if any house, tenement. eabin, shop, building,
barn. or granary shall be unlawfully or feloniously demol-
ished. pulled down. burned. or destroved, wholly or in
part, by any persons riotously and tumultuously nEsem)-
bled together: or if any person shall unlawfully and with
foree and violence be whipped, seourged, wounded. or
killed by any persons riotously and tumultuously assem.
bled together, with intent to deprive any person of any
right eonferred upon him by the Constitution and laws of
the United States, or to deter him or punish him for
“‘-‘r?lﬂﬂi such right, or by reason of his race eolor, or
Previous conditions of servitude, in every such case the
founty, eity, or parish in which any of the said offerises

=hall be committed shall be liable to pay full compensa-

tion 1o the person or persons damnified by sueh offense, if

hm&uhhﬁlﬂ-uhﬁmhﬁﬁﬂﬁﬂ:m

such eompensation may be recovered in an action on the
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' ecourt 0
person oF his representative in any CO/FE

B 7y tent jurisdiction in the district
;' the United States of compe s el 6 s
:n which the offense was com . ki
person injured, or his legn! representative,
the name of the : Bl s oAb

g and against said county, city, or parish: an
b action any of the parties committing such acts may be
joined as defendants. And sny payment of any judg-
ment. or part thereof unsatisfied, recovered by the plain-
1iff in such action, mav, if not satisfied by the individual
defendant therein within two months next after the
recovery of such jndgment upon execution duly jssued
against such individual defendant in such judgment, and
returned unsatisfied, in whole or in part. be enforeed
against such county, eitv, or parish, by exeeution, attach-
ment. mandamus, garnishment. or any other proceeding
in aid of exeeution or applicable to the enforeement of
judgments against municipal corporations: and sueh judg-
ment shall be a lien as well upon all monevs in the

treasury of such county, eity, or parish, as upon the other
property thereof.  And the court in any sueh action may
on motion canse additional parties to be made the rein
prior to 1=sue yoined, to the end that justice mav he done
And the said ecounty, eitv, or
full amount of =uch judgment, by it |~:i|-| with costs and
interest, from anv PETSON OF Persons ©ngn e d as principal

parish may recover the

OF accessory in such riot

In an action in any court of
competent jurisdiction.

And such county, eity, or parish,
#0 paying, shall also be subrogated to all the plaintiff's
rights under such judgment.” Globe, at 755
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