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Mn. Justice Brexnan delivered the opinion of the Court.

Petitioners, a class of female employees of the Department Q f/
of Social Serviees and the Board of Education of the City of
New York, commenced this action under 42 U, S, C. §1983

in July 1971 The gravamen of the complaint was that the J—-
Board and the Department had as a matter of official policy . -
compelled pregnant employees to take unpaid leaves of oy
absence before such leaves were required for medical reasons.®

' The complaint was amended on September 14, 1972 to allege a claim {./uq‘ﬂ
under Title VIT of the 1994 Civil Rights Act, as amended, 42 U, 8. C.
§ 2000e (1970 ed., and Supp. V). The Distriet Court held that the 1972
amendments to Title VIT did not apply retroactively to discrimination
'—llﬂﬂ‘d_ pror to those amendments even when an action challenging such
prior dscrimmation was pending on the date of the amendments. 304
F. Bupp. 853, 856 (SDNY 1975). This holding was affirmed on appeal.
E.B!' r 2d 250, 201-262 (CA2 1976). Although peiitioners sought cer-
Uorari on the Title VII issue as well as the § 1983 claim, we restricted
our grant of certiorari to the latter isue. 429 U. 8. 1071,
"The plaintifis alleged that New York had a citywide policy of foreing
women 1o take maternity leave after the fifth month of pregnancey unless
:d:'? physician and the hesd of an employee’s agency allowed up to an
_— mw months of work. Amended Complaint §28, App. 13-14.
m:::ﬂ “h:t -:-lr this, but -m;d tl::t this pnli:yT::I been
""'"h'm'h‘“lﬂulﬂhdtpn?'qup‘mmu
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Cf. Cleveland Board of Education v. LaFleur, 414 U, 8. 632
(1974). The suit sought injunctive relief and back pay for
periods of unlawful foreed leave. Named as defendants in the
action were the Department and its Commissioner, the Board
and its Chancellor, and the city of New York and its Mayor,
In each case, the individual defendants were sued solely in
their official capacities.’

On cross-motions for summary judgment, the District Court
for the Southern District of New York held moot petitioners’
claims for injunctive and declaratory relief since the city of
New York and the Board, after the filing of the complaint, had
changed their policies relating to maternity leaves so that no
pregnant employee would have to take leave unless she was
medically unable to continue to perform her job. 394 F.
Supp. 853, 855. No one now challenges this conclusion. The
court did conclude, however, that the acts complained of
were unconstitutional under LaFleur, supra. 394 F. Supp.,
at 855. Nonetheless plaintiffs prayers for back pay were
denied because any such dlamages would come ultimately from
the City of New York and, therefore, to hold otherwise would
be to “circumvent” the immunity econferred on municipalities
by Monroe v. Pape, 365 U. 8. 167 (1961), See 304 F. Supp.,
at 855

On appesl, petitioners renewed their arguments that the
Board of Edueation* was not a “municipality” within the
meaning of Monroe v, Pape, supra, and that, in any event, the
Distriet Court had erred in barring a damage award against
the individual defendants. The Court of Appeals for the
Second Circuit rejected both contentions. The court first

e

?;ﬁ 1 I:;h:"mh ;h"-‘I;ﬂd of the school term. Amended Complaint
4 . ¥ I'.I'Ii-_ S‘ L] 21- i W
1118, 22 App, 35-37 This allegation was denied.  Answer

: W-l Complaing T24, A pp. 11-12,
Waners conceded that (he Department of Social Services enjoys the
-ﬂT.um“h“ York City for Monroe purposce. See 532 F, 24, at
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held that the Board of Edueation was not a person under
§ 1983 because “it performs a vital governmental funetion . . . |
and, significantly, while it has the right to determine how the
funds appropriated to it shall be spent . . . , it has no final
say in deciding what its appropriations shall be.” 532 F. 24
250, 263 (1976) (citation omitted). The individual defend-
ants, however, were “persons” under § 1983, even when sued
solely in their official capacities. Id., at 264. Yet, because a
damage award would “have to be paid by a eity that was held
not to be amenable to such an action in Monroe v. Pape,” a
damage action against officials sued in their official capacities
could not proceed. [d., at 265,

We granted certiorari in this case, 420 U. 8. 1071, to consider
“Whether local governmental officials and/or local inde-
pendent school boards are “persons” within the meaning
of 42 U. 8, C, § 1983 when equitable relief in the nature
of back pay is sought against them in their official
capacities?” Pet. for Cert. 8.

Although, after plenary consideration, we have decided the
merits of over a score of cases brought under § 1983 in
which the principal defendant was a school board *—and,

" Milliken v. Bradley, 433 U. 8. 287 (1977); Dayton Board of Edura-
tion v, Brinkman 473 U. 8 408 (1977) - Vorchheimer v, School Thstrict
of Phladeiphia, 430 U. 8 T3 (1977); East Carroll Parish School Board v.
Marshall, 424 U, 8 636 (1976) ; Milliken v. Bradley, 418 U, 8. 717 (1974);
Bradiey v. School Board of the City of Richmond, 416 U. 8. 606 (1074):
Cleveland Roard of Education v. LaFleur, 414 U 8 632 (1974); Keyes v.
-!rhu_t District No. 1, 413 U. 8. 150 (1973) ; San Antowio Sehool District v,
Rﬂdrwlt 411 U, 8. 1 (1973); Swann v Fﬁarﬁﬂ!n.’lfrrurnhurg Roard
of Education, 402 1. 8.1 (1971); Northcross v City of Memphis Board
of Education, 397 11 B. 232 (1970): Carter v. West Feliciana Parish
Sehoal Board, 308 1. 8 220 (1960) : Alerand,

' . Holmes County Board
of Education, 306 U1, 8. 19 (1960) - oo '
35 U8, 61 (1000 (1960) ; Kramer v. U'nion Free Sehool Dustrict,

: Tinker v. Des Moines Independent Sehool District
maﬂﬂm (1968) ; Monroe v, Board of Commissioners, 391 1. 8. 450
' on ) v: Board of Education, 301 U. 8. 443 (1968): Green v,

County Schoo! Bogrd of New Kent County, 301 U, 8, 430 (1968) ; Schoof
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indeed, in some of which § 1983 and its jurisdictional counter-
part, 28 U. 8. C. § 1343, provided the only basis for jurisdie-
tion*—we indicated in Mt. Healthy City Board of Ed. v,
Doyle, 420 U. 8, 274, 279 (1977). last Term that the question
presented here was open and would be decided “another day.”
That other day has come and we now overrule Monroe v. Pape,
supra, insofar as it holds that local governments are wholly
immune from suit under § 1983

1

In Monroe v. Pape, we held that “Congress did not under-
take to bring municipal eorporations within the ambit of
I§1983)." 365 U, 8., at 187, The sole basis for this coneclu-
sion was an inference drawn from Congress' rejection of the
“Sherman amendment™ to the bill which became Civil Rights
Act of 1871, 17 Stat. 13—the precursor of § 1983—which would
have held a municipal corporation liable for damage done to
the person or property of its inhabitants by private persons
“riotously and tumultuously assembled.”* Cong. Globe. 42d
Cong., 1st Sess., 749 (1871) (hereinafter “Globe™).  Although
the Sherman amendment did not seek to amend £ 1 of the Act,

District of Abington Townsh:

p v. Schempp, 374 U. 8. 203 (1963) : Goas v.
Board of Education, 373 U/

B. 6x1 (1903) ; McNeese v, Board of Educa-
tiom, 373 U. 8. 668 (1963) : Orleans Parish School Board v, Bush, 365 U. 8,
560 (1961); Brown v. Board of Eduration. 347 U_ R, 483 (1054).

* Cleveland Board of Education v LaFlewr, 414 U. 8. 632, 636 (1974) ;
App., Keyes v. School District No. 1,0 T. 1972, No.71-507, p. 4a: App,,
Siwann v, Charlotte-Mecklenburg Board of Education, 0, T. 1970, No.
281, p. 465a; Per ition fur Certioran, Northeross v, Board of Education,

ﬂ._ T. 1969, No. 1138, P. 3; Tinker v. Des Moines Imdependent School
Distriet, 303 1. 8, 508, 504 (1969): McNeese v, Board of Education, 373
U 8. 668, 671 (1963).

';lmvrr.l:: do affirm Monroe v. Pape, 365 U. 8. 167 (1061), insofar
88 it holds that the doetrine of respondent superior s not a basis for
rendering e it b

e Jiable under § 1053 i B pe
their employess. See Pyrg I, l:}m § or the constitutional torts

\ Mer “policy  considerations” {
I'I-Iultin.lhﬁ.l.itr. Seo 365 U, 8., at 191, st
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which is now § 1983, and although the nature of the obligation
created by that amendment was vastly different from that
ereated by §1, the Court nonetheless eoncluded in Monroe
that Congress must have meant to exclude municipal corpora-
tions from the coverage of § 1 beeause  ‘the House [in voting
against the Sherman amendment] had solemnly decided that
in their judgment Congress had no constitutional power to
impose any obligation upon county and town organizations,
the mere instrumentality for the administration of state law.' "
365 U, 8., at 190 (emphasis added). quoting Globe, at 804
(Rep. Poland). This statement, we thought, showed that
Congress doubted its “constitutional power . . . to impose
civil liability on municipalities,” 365 U. 8, at 190 (emphasis
added), and that such doubt would have extended to any type
of eivil liability *

A fresh analysis of debate on the Civil Rights Act of 1871,
and particularly of the case law which each side mustered in
its support. shows, however, that Monroe incorrectly equated
the “obligation” of which Representative Poland spoke with
“civil liability "

A.  An Overview

There are three distinet stages in the legislative considera-
tion of the bill which beeame the Civil Rights Act of 1871,
On March 28, 1871, Representative Shellabarger, acting for
& House seleet committee, reported H. R. 320, a bill “to
enforce the provisions of the Fourteenth Amendment to the
Cﬂﬂlﬁlul‘:iﬂn and for other purposes.” H. R. 320 contained
four sections. Section 1, now codified as 42 U, 8. C. § 1083,
was the subject of only limited debate and was passed without

* Mr. Justice Douglas, the author of Monroe, has suggested that the
municipal exclusion might more properly resi on a theory that Congress
sought to prevent the financial ruin that eivil rights liability might impose
on municipalitios,  See City of Kenosha v, Brumo, 412 U 8. 507, 517-520
(1973). However, this view has never been shared

o Pave, supra, 0. 7, as 190: M, . v
U.B. s, s0s (1973), and the 4 *": :-.“::h_nf al{-_-lm'-. 411
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amendment.” Sections 2 through 4 dealt primarily with the
“other purpose” of suppressing Ku Klux Klan violence in
the southern States." The wisdom and constitutionality of
these sections—not § 1, now § 1983—was the subject of almost
all congressional debate and each of these sections was
amended. The House finished its initial debates on H, R.
320 on April 7, 1871 and one week later the Senate also voted
out a bill.”® Again, debate on § 1 of the bill was limited and
that section was passed as introduced.

Immediately prior to the vote on H. R. 320 in the Senate,
Senator Sherman mtroduced his amendment.'”  This was not
an amendment to § 1 of the bill, but was to be added as § 7 at
the end of the bill. Under the Senate rules, no discussion of
the amendment was allowed and, although attempts were
made to amend the amendment, it was passed as introduced.
In this form, the amendment did not place liability on munie-
ipal corporations, but made any inhabitant of a municipality
liable for damage inflicted by persons “riotously or tumultu-
ously assembled.” ™

The House refused to acquiesce in a number of amend-
ments made by the Senate. including the Sherman amend-
ment, and the respective versions of H. R. 320 were there-

™ Globe, a1 522

" Briefly, § 2 ereated certain federal erimes in addition to those defined
m §2 of the 1866 Civil Rights Act, 14 Siat. 27 ench aimed primarily at
the Ku Klux Klan. Section 3 provided that the President eould send the
militia into any State wracked with Klan violenee,  Finally, § 4 provided
for I'II!]:ll_"l'umn of the writ of haleas corpis in enumerated cireumstances,
again primanly those thought to obtain whe
Ber Cong, Globwe, 424 Cong.,
“Globe App ™)

" Globe, at 700

:Err ul., al M‘l foted im Appendix, infra, at 41-42.

Ibid, An aetion for reeovery of damages was to be in the federal
:::h‘ and denommnated as 5 st agninst the county, eity, or parish in
s “Hu- damage had occurred. Ihid, Exeeution of the judgment was

0 Tun against the property of the government unit, however, but
dgainst the private property of any imhabitant, Thd.

re Klan violenee was rampant.
Ist Sess., App, at 335-336 (1871) (hereinafter
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fore sent to a conference committee. Seetion 1 of the bill,
however, was not a subject of this conference sinee, as noted,
it was passed verbatim as introduced in boti Houses of
Congress

On April 18, 1871, the first conference committee completed
its work on H. R. 320. The main features of the conference
committee draft of the Bherman amendment were these: ™
First, a cause of action was given to persons injured by

“any persons rnotously and tumultuously assembled
together, . . . with intent to deprive any person of any
right conferred upon him by the Constitution and laws of
the United States. or to deter him or punish him for
exercising such right. or by reason of his race, color, or
previous condition of servitude , . , "

Becond, the act provided that the action would be against
the county, eity, or parish in which the riot had occurred and
that it could be maintained by cither the person injured or
his legal representative, Third, unlike the amendment as
proposed, the conference substitute made the government
defendant hable on the judgment if 1t was not satisfied against
individual defendants who had committed the violence. If
& munieipality were liable, the judgment against it eould be
colleete|

“by execution. attachment,

mandamus, garnishment. or
any other procecding 1n

ad of exeeution or applicable

o the enforeement of Judgments against municipal cor-
porations: and syeh Jjudgment [would become] a lien
as well upon all moneys in the treasury of such county,
city, or parish, g upon the other property thereof.”

In the ensuming debate on the
was the first debgte of any kind
Senator Sherman, explained tha
ment was t enlist (he

first conference report, which
on the Sherman amendment,

t the purpose of his amend-
aid of persons of property in the en-

1 - o
Bet Tlobe, a1 749 and 755, eproted in Appendix, infra, at 4247
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forcement of the civil rights laws by making thejg property
“responsible” for Ku Klux Klan damage.” Statutes drafted
on a similar theory, he stated, had long been in force in
England and were in foree in 1871 in a number gf States."
Nonetheless there were eritical differences between the econe
ference substitute and extant state and English statutes: the
conference substitute, unlike most state riot statutes, lacked
a short statute of limitations and imposed liability on the gove
ermment defendant whether or not it had notice of the uppend.
ing riol, whether or not the municipality was authorized to
exercise a police power, whether or not it exerted all reason-
able efforts to stop the riot, and Whether or not the rioters
were caught and punished *

The first conference substitute passed the Senate but was
rejected by the House. House opponents, within whose ranks

¥ “Let the people of property in the southern States understand that if
they will not make the hue and ery and iake the necessary steps to put
down lawless violence in those States their property will be holden respon-

sible, and the effeet will be most wholesome.” Globe, at 761,
Benator Sherman was apparently unconcerned that the conference eom-
mittee substitute, unlike the ongmal amendment, did not place hability
r for rot |L-m.1i;i:~ directly on the property of the well-to-do, but instead
=. placed it on the local government Presumably he assumed that taxes
would be ey i agamnst the property of the mhabitants to make the locality

whaole

" Aecording to Senator Sherman, the law had onginally been adopted in
England unh_hdm:r]}' aflter the Norman Conguest and had most recently
;'_:.'1 . [lmmulg.-m_d a8 the law of T & & Ueg IV, ch. 31. See Globe, at 760,
% rng the eourse of bhe debates, it appeared that Kentucky, Maryland,
assachusetts, and New York had simular laws, See id, at 751 (Rep.

Bhellabarger) ; i, ae 769 (Sen. Stevenson); id., at 371 {Sen. Thurman) :
M 702 (Rep. Butler) Buch a mumicipal liability was apparently
5 throughout New England. Seo #d, at 761 (Sen, Sherman).

" the Senate, Pponents, including 4 number of Senators who had

“ubstitite could be ronstrued 1o protect rights that were not
Hllwh{lh{.'mim' | itigile
b - 'xm complete eritiqile was given by Senatap
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were some who had supported § 1, thought the Federal Gov-
ernment could not, consistent with the Constitution, obligate
municipal corporations to keep the peace if those corporations
were neither so obligated nor so authorized by their state
charters.  And, beeause of this constitutional objection, oppo-
nents of the Sherman amendment were unwilling to impose
damage liability for nonperformance of a duty which Congress
could not require municipalities to perform. This position is
reflected in Representative Poland’s statement that is quoted
in Monroe."™

Because the House rejected the first conference report a
second conference was ealled and it duly issued its report.
The second conference substitute for the Sherman amendment
abandoned municipal liability and, instead, made “any per-
son or persons having knowledge [that a conspiracy to violate
eivil rights was afoot]. and having power to prevent or aid
in preventing the same,” who did not attempt to stop the
same, liable to any person injured by the conspiracy.™ The
amendment in this form was adopted by both Houses of Con-
gress and is now codified as 42 U. S. C. § 1086.

The meaning of the legislative history sketehed above ean
most readily be developed by first considering the debate on
the report of the first conference committee. This debate
shows conclusively that the constitutional objections raised
against the Sherman amendment—on which our holding in
Monroe was based. see p. 5. supra—would not have prohibited
congressional ereation of a eivil remedy against state munici-
pal corporations that infringed federal rights, Beeause £ 1 of
the Civil Rights Act does not state expressly that municipal
corporations come within its ambit, it is finally necessary to
mterpret § 1 to confirm that such corporations were indeed

ililul:!uinl to be meluded within the “persons” to whom that
section applies.

B

o See 365 U 8., at 190, quoted

t p. §, supra,
-&‘I"“HE,II !ﬂl_w,’dm. i

Appendix, infra, at £3,
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B. Debate on the First Conference Report

The style of argument adopted by both proponents and
opponents of the Sherman amendment in both Houses of
Congress was largely legal, with frequent references to cases
decided by this Court and the supreme courts of the several
States. Proponents of the Sherman amendment did not, how-
ever, discuss in detail the argument in favor of its constitu-
tionality. Nonetheless, it is possible to piece together such an
argument from the debates on the first conference report and
those on § 2 of the civil rights bill, which, because it allowed
the Federal Government to prosecute crimes “in the states,”
had also raised questions of federal power. The aceount of
Representative Shellabarger, the House sponsor of H. R. 320,
is the most complete.

Shellabarger began his discussion of H. R. 320 by stating

that “there is a domain of constitutional law involved in the
right consideration of this measure which is wholly unex-
plored.” Cong. Globe, 424 Cong.. 1st Sess.. App.. at 67 (1871)
(hereinafter “Globe App.”). There were analogies, however.
With respect to the meaning of § 1 of the Fourteenth Amend-
ment, and particularly its Privileges or Immunities Clause,
Shellabarger relied on the statement of Mr. Justice Washing-
ton in Corfield v. Coryell, 4 Wash. C. C. 371 (CCED Pa.
1825), which defined the privileges protected by Art. IV:
“ ‘What these fundamental privileges are[.] it would per-
haps be more tedious than diffieult to enumerate, They
may, however, be gll comprehended under the following
general heads: protection by the Government:'—

“Mark that-

“pr o!:ctm by the G“‘m"mfﬂ!; the enjoyment of life
and l'h'“f: With the right to aequire and possess property
i‘m kind, l"g to pursue and obtain happiness and

o AR e App.. at 69 is ad
Quoting 4 Wash. C, €, gq 380, (emphasis added),
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Building on s eonclusion that citizens were owed protec-
tion—a coneclusion not disputed by opponents of the Sherman
Amendment *'—Shellabarger then consulered Congress’ role in
providing that protection.  Here again there were precedents:

“[Congress has always] assumed to enforee as against
the States, and also persons, every one of the provisions
of the Constitution. Most of the provisions of the Con-
stitution which restrain and directly relate to the States.
such as those in [Art. I, § 10,] relate to the divisions of
the political powers of the State and General Govern-
ments. . . . These prohibitions upon political powers of
the States are all of such nature that they ean be, and
even have been, . . . enforeed by the courts of the United
States declaring void all State acts of encroachment, on
Federal powers. Thus, and thus sufficiently, has the
United States ‘enforeed’ these provisions of the Constitu-
tion, But there are some that are not of this class
These are where the court secures the rights or the liabili-
ties of persons within the States, as between such persons
and the States

91 (Rep. Willard) [hee Supar

"‘TJEH , |1“ See Globe, at 758 (Sen. Trumball) - id at 772 (Sen. Thurman): id.

I'..~|rr of ]I-|!|_I|| ]._|-= ) |:|'|-i mn

Eiving efiect to the Covail Rughts At of 1566, See S th v. Meody. 26 Ind
200 (I8A6) ifollnw ng Caoruell ) I il thifee stan eI court  cases
relerred 10 g H \ P B8 iR Rk ¥ Moreover §2 of
the 1571 Aet as [t ¢ 8 1, proscetited per on= who viedated federal
nghts whether or nol thai vio inder color of offieial uthority

it W
apparently on the theory 1hat ho Klux Klan violenoe was infringing 1}

INE L

meht of Protection defined by Corpefl Nonetholess, opnonents yreed
] '.'I il ‘ - LAY
that mumiecipalities were por groerally charged by the States

with keepung
have sl s forees, =0 that the duty 1o affond
volve on the LTI T T T

was charged by the Stare with keeping the peare,
cand m 30, injeg

. il In .'IIHIH'HI. LT argued tha Congrr= conld
i mEttuhonally  add o 1 e E ’ ' I
vk o the duties of mumicipalities, See pp. 13 19,

thy Iwace amnd henes did pot
[rut et pogy onght pew ife

of siaie Eovernmen
See p. —

but on whatever agemes
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“These three are: first, that as to fugitives from jus-
tiee "' second, that as to fugitives from service, (or
slaves "™1;) third, that declaring that the ‘citizens of each
State shall be entitled to all the privileges and immuni-
ties of citizens in the several States.” ***!

“And, sir, every one of these—the only provisions where
it was deemed that legislation was required to enforee the
constitutional provisions—the only three where the rights
or liabilities of persons in the States, as between these per-
sons and the States, are directly provided for, Congress
has by legislation affirmatively interfered to protect . . .
such persons.” Globe App., at 69-70.

Of legislation mentioned by Shellabarger, the closest analog
of the Sherman amendment, ironically, was the statute imple-
menting the fugitives from justice and fugitive slave provisions
of Art. IV—the Aect of Feb, 12, 1793, ch. 7, 1 Stat. 302—the
constitutionality of which had been sustained in 1842, in Prigg
v. Pennsylvamia, 16 Pet. 530. There, Mr. Justice Story,
writing for the Court, held that Art. IV gave slaveowners a
federal right to the unhindered possession of their slaves in
whatever State such slaves might be found. 16 Pet.. at 612.
Because state process for recovering runaway slaves might be
inadequate or even hostile to the rights of the slaveowner,
the right mtended to be eonferred eould be negated if left to

BU.B.Const, At IV, §2, 1 2

“A Person charged in any Seane with Treazon, Felonv, ar other Crime, who
shall fiee from Justice, and be found n another State, shall an Demand
of the executive Authority of the State from which he fled, be delivered

up, io be removed to the State bhaving Jurisdiction of the Crime.”
Mid,d. 3

:: Person held to Service or Labour in one State, under the Laws thereof,
Pg nto another, shall, in Consequence of any Law or Regulation

therein, be discharged from such Serviee or Labour, but shall be delive
; L A L rered
W-T‘C:hl af the P"H'r o '-"m surh &.n.“ or |‘ﬂh'llr may be due™
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state implementation.  /d., at 614.  Thus, sinee the Constitu-
tion guaranteed the right and this in turn required a remedy,
Btory held it to be a “natural inference” that Congress had
the power itself to ensure an appropriate (in the Necessary
and Proper Clause sense) remedy for the right. Id., at 615,

Building on Prigg, Shellabarger argued that a remedy
against municipalities and counties was an n|:-;:m|1riah:-—-n_nd
hence constitutional—method for ensuring the protection
which the Fourteenth Amendment made every citizen's federal
right.”® This much was clear from the adoption of such
statutes by the several States as devieces for suppressing r‘int_“
Thus, said Shellabarger. the only serious question remaining
was “whether, since a county is an integer or part of a State,
the United States can impose upon it. as such. any obligations
to keep the peace in obedience to United States laws.” #  This
he answered affiematively, eiting Board of Commissioners v.
Aspinwall, 24 How, 376 (1861), the first of many ecases ™
upholding the power of federal courts to enforee the Contract
Clause agaimst munieipalities.™

House opponents of the Sherman amendment—whose views

are particularly important sinee only the House voted down
i

"Bee Globe, at 751. Sev alsa ., at 760 (Sen. Sherman) (“If a State
may ... pass a law making a county . responsible for a riot in order
to deter such enme, then we may pass the same remedies | | | ,"}.

Mid., st 78] seen, 17, supra

M (Globe, at 751 temphasis added )
sentative Poland's remark upan which
Bee . 5, supra

™ Bee, ¢. 9., Gelpeke v. City o Dubugue, | Wall, 175 (1864) : Von Haff-
i'.l;u‘ v. City of Quiney, 4 ., 535 (1807): Riggs v. Johnson County, 6

+ 106 (1868); Weber v Lee County, & id. 210 (1868) ; Supervisors v.
Rogers, 7 id., 175 (1860) , Benbow v, Jowa City, 7 id., 313 (1569) ; Super-

vld:ln ¥. Durani, 9 i 415 (1570). S generally C, Fairman, History of
the Bupreme Cougy of the 1nined

Siar L | »
IS0 1888 chw. 15215 (931 ates: Reconstruction and Reunion,
a2 , 4 T51-782.

Compare this statement with Repre-
i our holdling in Monroe was based
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the amendment—duidl not dhspute Shellabarger's elaim that the
Fourteenth Amendment ereated a federal right to proteetion,
see n, 21, supra, but they argued that the loeal units of
government upon which the amendiment fastened liability were
not obligated 1o keep the peace at state law and further lh-l.l‘.
the Federal Government could not eonstitutionally require
local governments to ereate police forees, whether this require-
ment was levied directly, or indirectly by imposing damages
for breach of the peace on municipalities. The most complete
statement of this position is that of Representative Blair: *

“The proposition known as the Sherman amend-

o Others taking a view smilar to Represemtative Blair's ineluded:
Representative Willard, see id.. at 791 Representative Poland, see id., at
794; Representative Burchand, see ol at 705; Representative Famsworth,
pee id., at 700, Representative Willard also took a somewhat different
position. He thought that the Constitution would not allow the Federal
Government 1o dietate the manner in which a State fulfilled its obligation
of protection. That i, he thought it & matter of state diseretion whether
it delegated the peacckeeping power fo a municipal or county corporation,
to a sheriff, ete. He did not doubt, however, that the Federal Government
could impose on the States the obligation imposed by the Sherman amend-
ment, and presumably he would have enforeed the amendment against a
municipal corporation te which the peacekeeping obligation had been
delegated. Bee od ., at 791.

Opponents of the Shermaun smendment in the Senate agreed with Blair
that Congress had no power 10 pas= the Sherman smendment becanse it
fell outside limit= on watsonal power umdient i the federal stroeture of the
Constitution, and recognized m, ¢. @ . Coflector v. Dag, 11 Wall, 113 (1871).
However, the Senate oppanent= foeused not on the amendment s attempl
to obligate mumicipalities 1o keep the jwace, but on the hien ereated by the
amendment, which ran agam=t all money and property of a defendant

municipality, including property held for publie |
conrt hongss Dpponents = rgusd

the effeet of making i i -
one would trade with it
ot THY (Sen Casseriy),

mirposes, snch as jails or
that sueh a hen onee entered would have
sible for the municipality 1o funetion, sinee no
I:;*. . g.. Globe, at 762 (Sen. Stevenson) : id,
Marover, evervone knew that =ound policy
w r:::‘l:m aEalst public property sinee this too was needed if

g ;"....m urive. Bee, e, g ibid. See alo Meriwether v.

3 B H2, 500, 518 (1s80) Irecognizing principle that publie
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ment . . . ig entirely new, It is altogether without a pre-
cedent in this country. . . . That amendment claims the
power in the General Government to go into the States
of this Union and lay such obligations as it may please
upon the municipalities, which are the ereations’of the
States alone. . . .

“ .. [H]ere it is proposed, not to carry into effect an
obligation which rests upon the municipality, but to
create that obligation, and that is the provision I am
unable to assent to. The parallel of the hundred does not
in the least meet the case. The power that laid the
obligation upon the hundred first put the duty upon the
hundred that it should perform in that regard, and failing
to meet the obligation whieh had been laid upon it, it was
very proper that it should suffer damage for its neglect. . ..

“ .. [T)here are certain rights and duties that belong
to the States, ., . . there are certain powers that inhere in
the State governments. They create these municipalities,
they say what their powers shall be and what their obliga-

~ tions shall be. 1f the Government of the United States
can step in and add to those obligations, may it not
utterly destroy the munieipality? If it can say that it
shall be liable for damages occurring from a riot, . . .
where [will] its power . . . stop and what obligations . . .
might [it] not lay upon a municipality. . . .
“Now, only the other day, the Supreme Court . . .

decided [in Collector v. Day, 11 Wall. 113 (1871)] that

—

property of a mumeipality not subject 1o exeeution) ; 2 Dillon, Munieipal
Corporations §§ 445446 (1573 d.) (same).

Although the argumenis of 1he Senate apponents appear to be a correct

analysis of then-controlling constitutional and common-law principles, their

:wu are not relevant 1o an analysis of the constitutionality of § 1 of

. I:I‘Tlfmn noe _““" jodgment under that section, as in any eivil

stale laws ; l:'“l“' i I57), would have been enforeed pursuant to

1792, b 36 . iroeess acts of 1792 and 1825, See Act of May 8,
o O 36, ) e 295, Act of May 19, 1825, ch. 68, 4 Stat. 275.
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there 1s no power in the Government of the United States,
under its authority to tax, to tax the salary of a State
officer. Why? Simply because the power to tax im-ul?ru
the power to destroy, and it was not the intent to give
the Government of the United States power to destroy
the government of the States in any respect. It was held
also in the ease of Prigg vs. Pennsylvania [16 Pet. 539
(1842)] that it is not within the power of the Congress
of the United States to lay duties upon a State officer;
that we cannot command a State officer to do any duty
whatever, as such; and I ask . . . the difference between
that and commanding a munieipality which is equally the
ereature of the Stale, to perform a duty.” Globe, at 795.

Any attempt to impute a unitary constitutional theory to
opponents of the Sherman amendinent is, of course, fraught
. with difficulties, not the least of which is that most Members
of Congress did not speak to the issue of the constitutionality
of the amendment. XNonetheless, two considerations lead us
to eonclude that opponents of the Sherman amendment found
it unconstitutional substantially because of the reasons stated
by Representative Blair: First. Blair's analysis is precisely
that of Poland, whose views were quoted as authoritative in
Monroe, see p. 5. supra, and that analysis was shared in large
part by all House opponents who addressed the constitution-
ality of the Sherman amendment.” Second. Blair's exegesis
of the reigning constitutional theory of his day, as we shall
explain, was clearly supported by precedent—albeit precedent
that has not survived. see Er Parte Virginia, 100 U, S, 339,
347-348 (1880) ; Graves v. New York er rel. O'Keefe, 306 U, 8.
466, 486 (1939)—and no other constitutional formula was
‘d"'r'“mi by participants in the House tlebates,
. Collector v, Day, cited by Blair. was the clearest and, at the
tme of the dﬂl_ltﬂ. the most recent pronouncement of a
e of coordinate sovereignty that, as Blait stated, placed
88 0,50, supra,
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limits on even the enumerated powers of the National Govern-
ment in favor of protecting State prerogatives. There, the
Court held that the United States could not tax the income of
Day, a Massachusetts state judge. because the independence
of the States within their legitimate spheres would be imperiled
if the instrumentalitics through which States executed their
powers were “subject to the control of another and distinet
government.” 11 Wall., at 127, Although the {.‘ourt‘ in Day
apparently rested this holding in part on the proposition that
the taxing “power acknowledges no limits but the will of
the legislative body imposing the tax.” id., at 125-126: ef.
MeCulloch v. Maryland, 4 Wheat. 316 (1819), the Court had
in other cases limited other national powers in order to avoid
interference with the States

In Prigg v. Pennsylvania, supra, for example, Mr. Justice
Story, in addition to confirming a broad national power to
legislate under the Fugitive Slave Clause, see p. 12, supra, held
that Congress could not “insist that states . . provide means
1o carry into effect the duties of the national government,"”
16 Pet., at 615-616." And Mr, Justice MecLean agreed that,
“[a)s a general principle.” it was true “that Congress had no
power to impose duties on state officers. as provided in the
[Act of 1703, supra].” Nonetheless he wondered whether

Congress might not impose “positive” duties on state officers

where a elause of the Constitution, like the Fugitive Slave
——q
. :.hl .I:II.III:IIJ 1o the eass discussed in text, see Lane County v. Oregon,
u-..:l.:,m 1, 77, 81 (1869), in which the Court held that the federal legal
ncts :l_me not be construed 1o require the States to arerpt taxes
Eum“dw Mi:-h}_ nited States notes since. 1 his might interfere with a legitimate
= Chiel Jusitice Taney agreed:
“The state officers mentioned in the law [of 1793] are not bo
flicer md to
m‘. » r‘:ﬁﬂt mposed upon them by Congress, unless they choose to
3 eduired ln“d: ':..'f. & law of the state;: and the state
o g ' ' proper, to prohibit them. The act
793, therefore, must m%ﬁﬂhhmhmlhnﬁ-
: named in 4" lll’it..ummuy.l:.u.

i
H
F
:
i



75-1014—OPINION
18 MONELL ». NEW YORK CITY DEPT. OF SOCIAL SERVICES

Clause, seemed to require affirmative government assistance,
rather than restraint of government, to secure federal rights.
See id., at 604-665.

Had Justice McLean been correct in his suggestion that,
where the Constitution envisioned affirmative government
assistance, the States or their officers or instrumentalities eould
be required to provide it. there would have been little doubt
that Congress could have insisted that municipalities afford
by “positive” action the protection ™ owed imlividuals. I.IIIHIE:'F
§1 of the Fourteenth Amendment whether or not municipali-
ties were obligated by state law to keep the peace. However,
any such argument. largely foreclosed by Prigg, was n‘mde
impossible by the Court’s holding i Kentucky v. Dennison,
24 How. 66 (1861). There, the Court was asked to require
Dennison. the Governor of Ohio. to hand over Lago. a fugitive
from justice wanted in Kentucky. as required by £ 1 of the Act
of 1793.® supra, which implemented Art. IV, §2, el. 2, of the
Constitution. Chief Justice Taney. writing for a unanimous
Court, refused to enforee that section of the Aet:

“I'Wle think it clear, that the Federal Government, under
the Constitution, has no power to impose on a State offi-
cer, as such, any duty whatever, and compel him to per-
form it; for if it possessed this power, it might overload
the officer with duties which would fill up all his time, and
disable him from performing his obligations to the State,

" Bee pp. 10-11, and n 21, supra

* “Be it enacted . . . That whenever the exeeutive authority of any state
in the Union . , . shall demand any person as a fugitive from justice . . ,
:': #hall moreover Fmd“l‘t‘ & copy of an indictment found . . . charging

. mlm demanded, with having commirted treason, felony or other
:‘:::. Hﬂllﬁﬂl as authentic by the governor or chief magistrate of the
e mtﬂr':“lu:rn:' the person so rl'lnrgﬂ.l fled, it Inh:ill be the duty of
N e & h}_; of r:rh h:.le or territory to which such person shall
ki e to be arrested and secured . . . and to

Hive to be delivered to such agent ;
when he shall appear | » 1,&.““.'!*“ [of the demanding state]}
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and might impose on him duties of a character incompati-
ble with the rank and dignity to which he was elevated by
the State.” 24 How., at 107-108,

The rationale of Dennison—that the Entifm could not
impose duties on state officers since thﬁat mig!ﬂ I“'!].K‘{IE States
in their legitimate activities—is obviously identical to that
which animated the decision in Collector v. _Dny. ‘\ee p. 16,
supra. And, as Blair indicated, municipalities as mstrumen-
talities through which States executed their policies could be
equally disabled from earrying out State policies if they were
also obligated to earry out federally imposed duties. Although
no one cited Dennison by name, the prineiple for which it
stands was well known to Members of Congress.™ many of
whom discussed Day ™ as well as a series of state supreme
court eases ™ in the mid-1860's which had invalidated a federal
tax on the process of state courts on the ground that the tax
threatened the independence of a vital state function.™ Thus,
there was ample support for Blair's view that the Sherman
amendment, by putting municipalities to the Hobson's choice
of keeping the peace or paying civil damages, attempted to
impose obligations on municipalities by indirection that could
not be imposed direetly. thereby threatening to “destroy the
government of the States.” Globe, at 795.

If municipal hability under §£1 of the Civil Rights Act

* “The Supreme Court of the United States has decided
Congress ean impose no duty on a State offiecr,”
Farnsworth). See also id, at T85-750 (Rep. Kerr).

¥ Bee, ¢ g., Globe, at 763 (Sen Davis): ibid. (Semn, Casserlv): id. 772
-_[S-m. Thurman) (reciting logic of Day); od., at 777 (Sen. Frelinghuysen) :
o, al 7&?—?% (Rep. Kerr) (reevting logie of Day); id, at 793 (Rep.
Fltlﬂd_}i id., at 709 (Rep. Farnsworth) (also reciting logie of Day),

Warren v, J‘*nul: 2 Ind. 276 (1564): Jones v. Estate of Keep, 10
;’;- :"&Emh Fifield v. Close, 15 Mich. 505 (1867); Union Bank v.
o (43 Tfnn.l 425 (1566) ; Smith v. Short, 40 Ala. 385 (1867).
Globe, at 764 (Ben. Davin): ibid. (Sen. Cameerley). See aleo T.
Conley, Constitutional Limitations *453-*454 (1571 od )

repeatedly that
Globe, at 799 (Rep.
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ereated a similar Hobson's choice, we might conelude. as
Manroe did, that Congress could not have intended muniei-
palities to be among the “persons” to which that section
applied. But this is not the case. - | |
First, opponents expressly distinguished between imposing
an obligation to keep the peace and merely jmmﬁ'i"r‘ civil
liability for damages on a munieipality that was obligated by
state law to keep the peace, but which had not in violation of
the Fourteenth Amendment. Representative Poland. for
example, reasoning from Contract Clause precedents. indicated
that Congress could constitutionally confer jurisdiction on the
federal courts to entertain suits seeking to hold municipalities
liable for using their authorized powers in violation of the
Constitution—which is as far as § 1 of the Civil Rights Aet
went

“I presume . . . that where a State had imposed a duty
[to keep the peace] upon [a) muniecipality . . . an action
would be allowed to be maintained against them in the
courts of the United States under the ordinary restrictions
as to jurisdiction. But enforeing a liability, existing by
their own contract, or by a State law, in the courts, is a
very widely different thing from devolving a new duty or
liability upon them by the national Government, which
has no power either to ereate or destroy them, and no
power or control over them whatever.” Globe, at 794.

Representative Burchard agreed:

“[T]here is no duty imposed by the Constitution of the
United States, or usually by State laws, upon a county to
protect the people of that county against the commission
of the offenses herein enumerated, such as the burning of
buildings or any other injury to property or injury to
person.  Poliee powers are not conferred upon eounties as
corporations; they are eonferred upon cities that have
qualified legislative power. And so far as cities are con-
verned, where the equal protection required to be afforded
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by a State is imposed upon a city by State laws, perhaps
the United States courts could enforee its perform-
ance. But counties . . . do not have any control of the
police . . . ." Id., at 795.

See also the views of Rep. Willard, discussed at n. 30, supra.

Second, the doctrine of dual sovereignty apparently put no
limit on the power of federal courts to enforee the Constitution
against municipalities that violated it. Under the theory of
dual sovereignty set out in Prigg, this is quite understandable.
So long as federal courts were vindicating the Federal Consti-
tution, they were provided the “positive” government action
required to protect federal constitutional rights and no ques-
tion was raised of enlisting the States in “positive” action.
The limits of the principles announced in Dennison and Day
are not so well defined in logie, but are clear as a matter of
history. It must be remembered that the same Court which
rendered Day also vigorously enforeed the Contracts Clause
against municipalities—an enforeement effort which included
various forms of “positive” relief, such as ordering that taxes
be levied and eollected to discharge federal court judgments,
once a constitutional infraction was found.* Thus, federal

*8ee enses cited at n. 28, supra. Sinee this Court granted uncues-

tionably “positive” reliel in Contraets Clanse eases, it appears that the

distinetion between the Sherman unendinent and those eases was not that

the {onner crealed o prosative ohlgation whereas the latier 1r|l'|'u:|-ﬂ| only
& megative restraimt.  Instead, the distinetion must have been that a viala-

tion of the Constitution was the predicate for “positive™ relief in the Con-

tracts Clanse cases, whereas the Sherman amendment  imposed damages

without regand to whether o local government was in anv way at faunlh
for the breash of the peace for which it was fo be held for damages. See
m,t up:rl:.- .Whlh- ho one stated this distinetion exprossly during the
dl‘ll‘l:“.th'- d'::'l"fl'ilﬂl  strong that rlltll'l'l"hrilhrh in 1871 would have
Rt &‘Tl:: smee it explains why Representatives  Poland,
s ;h Lt ‘m. e — supra. could oppose the amendment
- saymg that the Foderal [‘mﬁrrnmrm might imjsose
government that had defaulted in a state-imposed duaty
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judicial enforeement of the Constitution's express limits on
state power, sinee it was done so frequently, must notwith-
standing anything said in Dennison or Day have been permis-
sible. at least =0 long as the interpretation of the Constitution
was left in the hands of the judieiary. Sinee £ 1 of the Civil
Rights Act simply conferred jurisdiction on the federal courts
to enforee §1 of the Fourteenth Amendment—a situation
precisely analogous to the grant of diversity jurisdiction under
which the Contract Clause was enforced against munici-
palities—there is no reason to suppose that opponents of the
Sherman amendment would have found any econstitutional
barrier to § 1 suits against municipalities,

Finally, the very votes of those Members of Congress. who
opposed the Sherman amendment but who had voted for £1.
confirm that the liability imposed by § 1 was something very
different from that imposed by the amendment. Seetion 1
without question could be used to obtain a damage judgiment
against state or municipal officials who violated federal consti-
tutional rights while acting under color of law." However. for

Prigg-Dennison-Day purposes. as Blair and others recognized **

there was no distinetion of constitutional magnitude between

officers and agents - meluding eorporate agents—of the State:
both were state mstrumentalitics and the State could be
impeded no matter over whieh sort of instrumentality the

10 keep the peace and it also explains why evervone agreed that a siate
or mumcipal officer eould corstitutionally be held liable under §1 for
\'mlllé:'.:m of the Constitution Bee . — infra

% v €. g, Globe, at 314 (Rep. Hoar) ; id., at 365 (Rep. Arthur) : id,
at m;?:c (Rep. Sheldon) : i AR5 (Rep. Lewis) - {:anhr App., ;:t 217
s hlmnlﬁzn addition, officers were included among those who
r gt c:d:*hr second couference substitute for the Sherman

mendment, + 8t 505 (exchange between Rep. Willard and Rep.

were no  constitutional objections to the second

Globe, at 705 (Rep. Blair) - A
IWMH};H-.&TE{M:}M w A ??_ JER ) 8, u T
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Federal Government sought to assert its power. Dennison
and Day, after all, were not suits against munieipalities but
against officers and Blair was quite conscious that he was
extending these cases by applying them to municipal cor-
porations.” Nonetheless, Senator Thurman, who gave the
most exhaustive eritique of § 1—inter alia complaining that it
would be applied to state officers, see Globe, at 217—and who
opposed both § 1 and the Sherman amendment, the latter on
Prigg grounds, agreed unequivocally that £ 1 was constitu-
tional."* Those who voted for § 1 must similarly have believed
in its constitutionality despite Prigg, Dennison, and Day.

C. Debate on §1 of the Civil Rights Bill

From the foregoing discussion, it is readily apparent that
nothing said in debate on the Sherman amendment would
have prevented holding a municipality liable under § 1 of the
Civil Rights Aet for its own violations of the Fourteenth
Amendment. The question remains, however, whether the
general language deseribing those to be liable under § 1—“any
person”—covers more than natural persons.  An examination
of the debate on £ 1 and applieation of appropriate rules of
construction shows unequivoeally that 1 was intended to
cover legal as well as natural persons.

Representative Shellabarger was the first to explain the
funetion of ¢ )-

“[Seetion 1] not only provides a civil remedy for persons

“‘;'_Tw]r cannot command a State officer 10 do any duty whatever, as
Such; and T ask . . , (he difference between that and commanding a munic-

. _tlu- liuiunl’lhﬁipgpﬁm-i;ﬂe was squarely
"'D""‘“'*'. "Efmivm-.m_w.&mum;,m'.cnuﬂhou:hn
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whose former condition may have been that of slaves,
but also to all people where, under color of State law,
they or any of them may be deprived of rights to which
they are entitled under the Constitution by reason and
virtue of their national citizenship.” Globe App., at 068.

By extending a remedy to all people, includil?g_ whiten,‘ §1
went beyond the mischief to which the remaining sections
of the 1871 Act were addressed. Representative Shellabarger
also stated without reservation that the constitutionality of
§2 of the Civil Rights Act of 1866 controlled the constitu-
tionality of § 1 of the 1871 Aet, and that the former had been
approved by “the supreme courts of at least three States of
this Union™ and by Mr. Justice Swayne, sitting on ecireuit, who
had concluded “We have no doubt of the constitutionality of
every provision of this act.” /bid. He then went on to
flescribe how the courts would and should interpret § 1:

“This act is remedial. and in aid of the preservation of
human liberty and human rights. All statutes and con-
stitutional provisions authorizing such statutes are libe
erally and beneficently construed. It would be most
strange and, in civilized law, monstrous were this not the
rule of interpretation. As has been again and again de-
cided by your own Supreme Court of the United States,
and everywhere else where there is wise judieial interpre-
tation, the largest latitude consistent with the words
employed is uniformly given in construing such statutes
and constitutional provisions as are meant to proteet and
defend and give remedies for their wrongs to all the
People. . . . Chief Justice Jay and also Story say:
““Where a power is remedial in its nature there is
much reason to contend that it ought to be construed
3"1“?1 and it is generally adopted in the interpretation

laws."—1 Story on Constitution, sec, 420.” Globe App.,
- WLGS.

™ W expressed in Representative Shellabarger's
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opening speech were echoed by Senator Edmunds, the man-
ager of H. R. 320 in the Senate:

“The first section is one that I believe nobody objeets to,
as defining the rights secured by the Constitution of the
United States when they are assailed by any State law or
under color of any State law, and it is merely rnrryi[ng
out the principles of the eivil rights bill [of 1866], which
have since become a part of the Constitution.” Globe, at
m' M

“[Section 1 is] so very simple and really reenacting the
Constitution.” Id., at 569.

And he agreed that the bill “secure[ed] the rights of white
men as much as of colored men.” Id., at 606.
In both Houses, statements of the supporters of § 1 corrob-
orated that Congress. in enacting § 1. intended to give a
, broad remedy for violations of federally protected eivil
rights.”* Moreover, since municipalities through their official

“ Representative Bingham, the author of § 1 of the Fourteenth Amend-
ment, for example, declared the bill's purpose to be “the enforcement . |, |
of the Constitution on behall of every individual eitizen of the Republic . . .
1o the extent of the rights guaranteed 1o him by the Constitution.” Globe
App, at 81. He continued -

“The States never had the right though they had the power, to inflict
Wrongs upon free citizens by a denial of 1he full protection of the laws. . | |
[And] the States did deny to citizens the equal protection of the laws, they
did deny the rights of ritizens under the Constitution, and exeept to the
'_“:“t of the express limitations upon the Btates, as I have shown, the
eitizen had no remedy property without compensation,
the freedom of the pres=, and he
the frecdom of speech, and he had no
rights of conseience, and he had no rem-
“lh-.lm say, now !h-lf. the L'Imrihlliun has been amended,
of right “-m by law provide against all sueh abuses and denuals

L] m the States ynd by States, or combinations of persons ™

i = *Hﬁm' commenting on Congress” action in passing the eivil
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acts, could equally with natural persons create the harms
intended to be remedied by £ 1, and, further, since Congress
intended §1 to be broadly construed, there is no reason to
suppose that munieipal corporations would have _bem excluded
from the sweep of § 1. CL, e. g., Ex parte Virginia, 100 U. S,

“Now, by our action on this bill we have asserted as fully as we ean
asert the mischief intended to be remedied. We have asserted as clearly
as we can assert our belief that it is the duty of Congress to redress that
mischiel. We have also asserted as fully as we can assert the constitutional
of Congress to legislate.”  Globe, at 800,
r.:t also i, at 376 (Rep. Lowe): id., at 425429 (Rep. Beatty); id,
AL 48 (Rep. Butler) ; id,, at 475477 (Rep. Dawes): id. at 578-570 {Sen.
Trumbull) ; id., at 609 (Sen, Pool): Globe App., at 182 (Rep. Mereur),
Other supporters were quite clear that § 1 of the act extended a remedy
not only where a State had passed an unconstitutional statute, but also
where officers of the State were deliberately indifferent to the rights of
hlack eitizens:
“But the chief complaint i« [that] by a eystematic maladministration of
[state law), or & neglect or refusal 10 enforee their provisions, a portion of
the people are denied equal protection under them. Whenever such a state
of facts is clearly made out, | believe (45 of the Fourternth Amend-
ment] empowers Congress to step m and provide for doing justice to those
persons who are thus denied equal protection.” Globe App., at 153 (Mr.
Garfield). See also Monroe v. Pape, supra, n. 7, at 171-187
Importantly for our nquiry, even the opponents of § 1 agreed that it was
fotwtitutional and, further, that i *wept very broadly. Thus, Senator
Thurman, who gave the most exhanstive eriticpe of § 1, =nid:

“This section relates whally to civil smits,

. on . . It amthorizes iy person who is deprived
of any right, l:ll"n‘ll::r. OF Immunity seeured 1o him by the Constitution of
» 10 bring an action against the wrongdoer in the Federa]
mlﬂlhl“hnmrhhihmruhthmmh
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339, 346-347 (1880); Home Tel. & Tel. Co. v. Los Angeles,
227 U. 8. 278, 286-287, 204-206 (1913). One need not rely on
this inference alone, however, for the debates show that Mem-
bers of Congress understood “persons” to include municipal
corporations.

Representative Bingham, for example, in discussing § 1 of
the bill, explained that he had drafted §1 of the Fourteenth
Amendment with the case of Barron v, Baltimore, 7 Pet. 243
(1834), especially in mind. “In [that] case the city had taken
private property for public use. without eompensation . . . |
and there was no redress for the wrong . . . .” Globe App.,
at 84 (emphasis added). Bingham's further remarks clearly
indicate his view that such takings by ecities, as had occurred
in Barron, would be redressable under § 1 of the bill. See
id., at 85. More generally, and as Bingham's remnarks confirm,
§ 1 of the bill would logically be the vehiele by which Congress
provided redress for takings, since that section provided the
only civil remedy for Fourteenth Amendment violations and
that Amendment unequivoeally prohibited uncompensated
takings.” Given this purpose, it beggars reason to suppose
that Congress would have exempted municipalities from suit,
insisting instead that compensation for a taking come from an
officer in his individual capacity rather than from the govern-
ment unit that had the benefit of the property taken.*

In addition, by 1871, it was well understood that cOrpora-
tions should be treated as natural persons for virtually all pur-
poses of constitutional and statutory analysis, This had not
always been so.  When this Court first considered the question
:‘ﬂ“ status of corporations, Chief Justice Marshall, writing

the Court, denied that eorporations “as such" were persons

*8ee Brory, ituti Tnd
§ 1950 mﬁ' on the Constitution of the United States




75-1914—0FIN10N

28 MONELL ». NEW YORK CITY DEPT, OF SOCIAL SERVICES

as that term was used in Art. II1 and the Judiciary Act of
1789. See Bank of the United States v. Deveaur, 5 Cranch 61,
86 (1800).* By 1844, however, the Deveaur doctrine was
unhesitatingly abandoned
“[A] corporation ereated by and doing business in a par-
ticular state, is to be deemed fo all intents and purposes
as a person, although an artificial person, . . . capable of
being treated as a citizen of that state, as much as a
natural person.” Louisville R. Co. v, Letson, 2 How. 497,
558 (1844) (emphasis added ), discussed in Globe, at 752.

And only two years before the debates on the Civil Rights
Act, in Cowles v. Mercer County, 7 Wall, 118, 121 (1869), the
Letson principle was automatically and without discussion
extended to mumicipal corporations. Under this doetrine,
municipal corporations were routinely sued in the federal
courts* and this fact was well known to Members of
Congress.™

| That the “usual” meaning of the word person would extend
| to municipal corporations is also evidenced by an Aet of
Congress which had been passed only months before the Civil
Rights Act was passed. This Aet provided that

“in all acts hereafter passed . . . the word ‘person’ may
extend and be applied to bodies politie and COrpo-
rate . . . unless the context shows that such words were

\ intended to be used in a more limited sense[].” Aect of
Feb. 25, 1871, ch. 71, § 2, 16 Stat. 431,

** Nonetheless, suits could be brought in federal court if the natural
pemone who were members of the corporation were of diverse eitizenship

from the other partics to the litigati
“Seqn20 1 gation.  See 5 Cranch, at 91,

- ———
h.;". 0. ﬂlnh.- L TIT (Sen. Sherman); id. at 752 (Rep. Shella-
harger) counties, cities, and rorporations of all sorts, after years of

person or -li}.::h. * thoroughly established to be an individual or

. ! k. l'll:'m-d - existence, of which, as a eitizen, individ-
r . ates Constitution does take note and endows
Wb faculty 10 wue and he sy i the courts of the United States.”)_
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Munieipal corporations in 1871 were included within the
phrase “bodies politic and corporate” ™ and, aeccordingly, the
“plain meaning” of §1 is that local government bodies were
to be included within the ambit of the persons who eould be
sued under §1 of the Civil Rights Aet. Indeed. a Cireuit
Judge, writing in 1873 in what is apparently the first reported
case under § 1, read the Dictionary Act in precisely this way
in & ease involving a corporate plaintifi and a municipal
defendant.® See Northwestern Fertilizing Co. v. Hyde Park,
18 F. Cas. 303, 304 (CCND I11. 1873) (No. 10,336).*

8 See Northwestern Fertilizing Co. v. Hyde Park, 18 F. Cas. 303, 304
(CCND 1. 1873) (No. 10336) ; 2 Kent's Commentaries *275-*279 (12th
0. W. Holmes ed. 1873). See also United States v. Maurice, 2 Brock. 96,
109 (CC Va. 1823) (Marshall, C. J.) (“The United States is a government,
and, consequently, a body politic and corporate”) : Brief for Petitioner in
Monroe v. Pape, 0. T, 1960, No. 39, App’s. D and E {eollecting state
statutes which, in 1871, defined municipal corporations as bodies politic
and corporate).

**The court also noted that there was no discernible reason why persons
injured by municipal corporations should not be able to recover, See I8
F. Cas., at 304,

*In considering the effect of the Aet of Feb. 25, 1871 in Monroe, how-
ever, Justice Douglas apparently foeusing on the word “may.” stated : “this
definition [of person] is merely an allowable, not a mandatory, one.™ 365
U.8, at 191, A review of the legiative history of the Dictionary Act
sbows this conclusion to be incormeet

There is no express relerence in the legislative history to the definition of
person, but Bt'mtnrh'l'mmhlﬂ. the Act’s sponsor, disenssed the phrase

inporting the masculine gender may be applied to females,”

"'-Fi.lﬂl added ), which wnmediately precedes the l‘](‘ﬁlllill iom of person, and

1‘1’ d‘l‘ﬂdﬂ “"‘f Art] i= to get rid of a great deal of verbosity

iy Stuten providing that when the words ‘he’ is used it shall

females as well ax males( ], Congressional Globe, 4151 Cong., 3d
 Bew, 715 (Jan. 17, 1871) (emphasis added).

'“m -w""" the word “may” meant “shall.” Such » mands-
i aho required for o MOUES of the words defined by the Act
% “rales of 'mnﬁnd:dfm'-t—qnhrlguﬂe

-nuu.? of Acts of Congres. Sew il at 775 (Remare
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11

Our analysis of the legislative history of the Civil Rights Aet
of 1871 compels the conclusion that Congress did intend
municipalities and other loeal government units to be included
among those persons to whom £ 1983 applies. Loeal govern-
ing bodies,” therefore, ean be sued directly under § 1983 for
monetary, declaratory. or injunctive relief where, as here, the
action that is alleged to be unconstitutional implements or
executes a poliey statement, ordinance, regulation, or decision

of S8en. Trumbull). Were the defined words “allowable, [but] not manda-
tory” constructions, as Monroe suggests, there would be no “rules™ at all.
Instead, Congress must have intended the definitions of the Act to apply
across-the-board except where the Act by its terms called for a deviation
from this practice—"[where] the context shows that [defined] words
were to be used n a more limited sense.” Certainly thie = how the
Nerthwestern Ferlilizing court viewed the maiter. Sinee there i= nothing
in the “context” of §1 of the Civil Rights Act ealling for a restricted
interpretation of the word “person,” the language of that seetion should
prima facie be construed to include “bodies politic” among the entities that
could he sued

* There i certainly no constitutional impediment 1o mymicipal liability.
*The Tenth Amendment = rescrvation of noidelegnted powers 1o the States
i not implicated by a federal-court judgment enforeing the express prohibi-
“o.m of unlawful state conduet enaeted by the Fourteenth Amendment.”
Milliken v. Bradiey, 433 U 8 267, 201 (1957): see Fr parte Virginia. 100
1{. B. 339, MT-K (1580). For this reason, National League of Cities v,
['H‘I’". 420 U. 8. 853 (1970), i irrclevant to our consideration of 1hi= case.

f:: e - basi= for coneluding 1hat the Eleventh Amendment is a
‘o municipal liability. See, e, #.. Fitzpatrick v, Bitaer, 427 11, 8. 445,

M_I‘.IWM: Lincoln County v, Luning. 133 U 8. 520, 530 (1%90). Our
l H‘I"I'::l“ . of eourse, limitesd 1o loeal governmen! units which are not
“M“m J:': 'Ii‘ the Sige for Fleventh Amendment purposes.
Fr iy “: ey s m_-wrnlh represent only ancther way of
e m!:nm;mlm1 an entity n1‘ which an officer s an agent—at
» g~y where i .h:-mhlmrm cot=ilerations do not control analysis—
. Hh : 48 t loeal governments can be saed under § 1953 nee-
' . -Ilh ll!., d"'_ wlex - :I:::i :l;:;um-nl olficials sued in their official eapaei-
overnment would be suable iy l:nu’-'.:m oo b

Tior
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officially adopted and promulgated by that IMH'}I'PH uﬂirym
Moreover. although the touchstone l.lf the § l!!h..f_a.t'tmn ugalmlsl
a government body is an nllt-j.:altum that oficial ;mlw_':' 1s
responsible for a deprivation of rights Imnhﬂ.ﬁl h;.' the ( un.-'
gtitution, loeal governments, like every other £ 1083 "i'l'l*l"!il‘.lll.
by the very terms of the statute, may be sued for eonstitu-
tional deprivations wvisited pursuant to governmental “cus-
tom"” even though such a custom has not reeeived formal
approval through the body's official decisionmaking channels.
As Mr. Justice Harlan, writing for the Court. said in Adickes
v.8. H. Kreass & Co., 308 1", S, 144, 167-168 (1970): A ‘ongress
included custom and usage [in £ 1983] because of persistent
and widespread diseriminatory practices of State officials
Although not authorized by written law, sucl

actices of state
officials could well be so permanent

and well settled as to
constitute a ‘eustom or usage' with the foree of law," ™

On the other hand, the language of & 10983
the background of the same legislatjve history
eonclusion that Congress did not intend municipalities to be
|w|1| liable unless action pursuant to offieial munic|
of some nature caused] g con
conclude that

read against
3 r-nru|H'1.- the

al poliey
istitutional tort.  In particular, we
a mumeipality eannot be held
because it employs a tortfe e
pality cannot be held
superior theory

||;g];!1- .\'r.-llr .'Ii,l'
Or, 1 ||I]||-r' tuu-rn]-—_ H ruur.|<'i~
liable wnileg § 1083 1 a fq’.'\'lf.un.'n.l'l. al
We begin with the language of § 1083 as passed :
“[Alny person who, uni

l " Ber nso Justice
C.&8LL R o
:l:'l- l:lHIH lhl-r' i a of jurispradence 1o confine the potion of
¥ 1o what w Tuinued writen on the stature ook ind to d=regard the
Elose  which il ‘ I b

has writien Hpon . Settled stare JiFsict g
estahilil what s =

: tate law. The Eial Protection Clan
Y formalisan inrg the Comst it ion

CAITYING oul style puliey, sue
’ are often fongher aned trye

ler color of any law, statute,

Frankfurther's statement for the Court in Nashrille.
Browwing. 310 U7, 8. 362 300 (1040)

Fromw FONCe ] on

Can
w il mot write an
Devply emibuadde] tranhitiona) ways
h o thise of which pwetitione

r comjdains,
r law 1han the desd

worils of the written pext ™
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ordinance, regulation, custom, or usage of any State, shall
subject, or cause to be :ufa;f-r;t'd. any person . . . to the
deprivation of any rights, prn*:ul_rgps. or immunities secured
by the Constitution of the { ||.|lrfT States, shall, any such
law, statute, ordinance, regulation, rlfsium‘ or usage of the
State to the contrary nutwilhslﬂnlhflgl. be lIIH]'J']{‘ to the
party injured in any action at law, St”t In equity, or nthr-:-
proper proceeding for redress . . . " Globe App., at 335
(emphasis added).

The italicized language plainly imposes liability on a govern-
ment that, under color of some official |mI|'r:|._'_ “causes” an
employee to violate another’s constitutional rights. I.-".t the
same time, that language cannot be easily read to impose
liability vicariously on governing bodies solely on the basis of
the existence of an employer-employee relationship with a
tortfeasor. Indeed, the fact that Congress did specifically
provide that A's tort became B's liability if B
subject another to a tort suggests that Congress did not intend
% 1983 lability to attach where such eausation was absent
See Rizzo v. Goode 493 U. S. 362, 370-371 (1076).

“caused” A to

""1'1I|||'|u-!" for such a4 =won can be found in the legislat

ive histor
-!_;.“. 15

virtually no diseussion of § 1 of the Civil
Rights Aet. Apain however Congress’ treatment of the Sherman amend-
ment pives a clue 1o whether it would have de
superior habsiliny

As we have indicats d

fired to impose respondeat

The primary eo) SHUTTITTIEY thication for the Sherman amendment was
md proper remedy for the
Protect emizens as the Privil

that Was o rerssan ailure of jo litiew to
s of DImmmonities (o of the F
Amendment required. See P 10-13,
HIII'”HI‘]ZIrE'l'II and Edwninds, 1he amendiment came inio
l loeality wus a1 fault or had knowingly ne
fection., See L
id., at T51-752
memt

urteenth
supra. And according to Sherman,
|'.I|'| |-1||l. ik I‘:l nAa
Vv fa |-,-'.-|,;.!.- Jrro-
. At TG (Sen Filmunds} -
Bant ot byeer Proponents of 1 he
as a lorm of viesriongs

glected s du
at 76l (Sen. Shy rmwin) ; id
1”|'|: l‘"-'hl'”.1|mr21'rl
apparenily viewed it
the citizens of the loealiny

"."'I”.M'T mntended o nod, the nmwerndm,

"IHIITJ-' on municipalities s

armemd-
Iability for the nnnlaw il
See i, a1 TOO {Rep. Butler). And
el as ilrafned dwul LTRSS
1

| WS of
ee 1t could be construed o O s
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Equally important, ereation of a federal law of respondeat
superior where state law did not impose such an nh]lln.lmn
would raise all the constitutional pnlnblelnm a?mcmlod with the
obligation to keep the peace, an nhlfgnlmn Congress rhqse II‘IO'I-
to impose because it thought imposition of such an obligation
unconstitutional. To this day, there is disagreeinent about
the basis for imposing hability on an employer for the torts of
an employee when the sole nexus between the r-mpiu;.rc-r u.ml
the tort is the fact of the employer-employee relationship.
See W. Prosser, Law of Torts. § 69, at 569 (4th ed. 1071).
Nonetheless, two justifications tend to stand out. First is
the commonsense notion that no matter how blameless an
employer appears to be in an individual case, aceidents might
nonetheless be reduced if employers had to bear the cost of
accidents. See, e. g, ibid.; 2 F. Harper & F. James, The Law

liability even if & wunicipality did not know of an impending or ensuing

not or did mot have the wherewithall 1o do anvthing about it. Indesd ihe

rvthing i s
Globe, at 7681 (Sen. Stevens) © id.
at 771 (Sen, Thurman) ; id., a1t 755 (Rep. Kerr): ad. at 791 (Rep. Willard)
Whale ihe frst confs rence subs=titute was repeet e
tomal grounds, «e o ot S04 (T p. Poland), it i
the second conferenee w1t bt i w o

statute held & municipality lable even if it had done eve
power o curb the fot,  See . & supra

principally on constitu-
= :’-i.ll:l from the text of
which limited liability 1o those who,

having the IWWEr to mlervene agnms<t Ka Klux violenee, “neglect[ed] or
h-fuw|nl| o do,” sep Appendix, ivfra, ar 41
i”ﬂ' the 1571 Act amd s now eoddif

dihid i 21" 8 O E 1T
also rejected those elements of viearious liability
i e ferier -1||‘..-1|l||11-

amd which was enacted as
‘-I:l" { IIII.,_".FF"'
rontained i the first

arcepling the basie pranciple that the
inhabitants of 5 rommunity were bound to provid

Ku Klux Klan.  Strietly speaking. of course,

o mnpose viesrious labilit fur the wrongs of o few Pavate oitizens does
ot conclisgvely estzibilisly that § wongld

E VivaNous h-"“'-l'_\ for the tors of o munieipality’s emplovees.  Nonet be-

3 les, when Congross' rejection of the only form of viearious linbility
resented 1o it is coml

v : ned with the abeenee of any language in § 1953

hE Ty :ﬂ:. - It‘il-"ll_l.' be construed 1o treate respondeal supenor labihiy, the
“ " -

i nee that Congress did not miend to impose such liability s juite

“trong, ’

even while

¢ eroterton agnins=t the

the faet that Congress refused

similarly have refused to impose

oeLeTion |
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of Torts, § 26.3, at 13681369 ( 1956). Second is the lflll-llllf_'"t
that the cost of aceidents should be EI'F‘I“ﬂ"I to the community
as a whole on an insurance theory. See, e. g., ud., §20.5;
or, supra, at 459.

w;p:::!;:sl jum:iﬁcatiun is of the same sort that was i.JffN.'('d for
statutes like the Sherman amendment: “Th:-‘ {}hlhgntmn l'.‘u
make compensation for injury resulting from riot is, by arbi-
trary enactiment of statutes; affirmatory law, and the reason
of passing the statute is to secure a more ;n‘rfr-rt. |m]|rjv
regulation.” Globe, at 777 (Sen. Frelinghuysen ). This justi-
fication was obviously insufficient to sustain the amendinent
against perceived constitutional difficulties and there is no
reason to suppose that a more general liability imposed for a
similar reason would have been thought less constitutionally
objectionable. The second justification was similarly put
forward as a justification for the Sherman amendment: “we
do not look upon [the Sherman amendment] as a punish-
ment . ... It is a mutual insurance.” Id_ at 702 { Rep.
Butler). Again. this justification was insufficient to sustain
the amendment.

We conelude, therefore that a local povernment may not be
sued for an injury inflicted

solely by its employees or agents.
Instead. it is when execution of a government’s policy or
custom. whether made by its lawmakers or by those whose
edicts or acts may fairly be said to represent official policy.
mflicts the injury that the Eovernment as an entity is responsi-
ble under §1983. Sinee

this case unquestionably involves

official policy as the moving foree of the constitutional viola-

* A third justification, often cited but which on
ently insufficient 10 hastify the doetrine of reapondeat superior, see, ¢, g.,
E‘F_ Harper & F. dames, supra, n. o

Fuaminalion 2 appar-

1, § 263, is that liability follows the
m" o t‘I.'lhIl‘“\I ”N“ actwons of 5 1nrlr|r‘:|.-¢|r Hy our .|||-r-|-11|.r| m ﬁ'_-__-;;; v
Goode, 423 U. 8. 362 (1978). we would o

ppear to have decided that the
ithout any control or direction having been exercised
ny failure to supervise is not o

naugh fo support § 1953
See id, at Fo-ane. - :

mere right to control w
and without 4
Bability,
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tion found by the Ihstriet Court, see pp. 1-2, and n, 2, supra,

we must reverse the judgment below. I so doing. we have no
occasion o address, and do not address, what the f'u|| contours
of municipal liability under § 1983 may h:-_ We have -M‘
tempted only to sketeh so IIIIII‘.‘.ll of the § 1983 cause {-,f action
against a local government as is apparent fromn the history of
the 1871 Act and our prior cases and we expressly leave further

development of this action to another day.

Although we have stated that stare decisis has more foree in
statutory analysis than in constitutional adjudieation because,
in the iurmor situation, Congress can correct our mistakes
through legislation, see, ¢. g., Edelman v. Jordan, 415 U 8. 651,
671, and n. 14 (1974). we have never apphied stare decisis
mechanically to prohibit overruling our earlier decisions deter-
mining the meaning of statutes. See. e. g., Continental T. V..
Inc. v. GTE .“:;,u!'i!'u.l--.-r Ine,, 433 17, 8. 36. 4740 {1977 ) - Burnet
v. Coronado ()il & Gas Co., 285 U. 8. 303. 406 n 1 (1932)

(Brandeis, J_, dissenting) (colleeting eases). Nor is this a case
where we should “place on the shoulde r& of Congress the
burden of the Court’s own error,”  (Firouard v, United State g,
328 U. 8. 61, 70 (1046

Fin;t. Monrog v, l|f"r|.r.a.._ supra, msofar as it I'rl:lll.]1i|'T1‘].'l.'
nmmunizes munieipalit

ties from =uit under & 1983, was a -Ir'|l:lr-
ture from prior practice. See. ¢ g., Northwestern Fertilizing
Co. v. Hyde Park, supra, City of Manchester v. Leiby. 117
F. 2d 661 (CA1 1041 ): Hannan v, City of Haverhill, 120 F. 2d
87 (CAl1 1941 }: Douglas v, City of Jeannette, 319 U. 8. 157
“5:'4:“; Holmes v, Caly of Atlanta, 350 U. 5. 870 (1955), in
each of which munie

l

i['luillll‘h were defendants in 5 1053 suits. ™

" Each ense cited by Mosiroe, see 356 1
with the position this
reached jis euniclusing

l § 1953 enne of aet i

S, at 191 n M), a= consstent
it loeal governmenis were not § 1981 “persons”
by assumning that sinte-law immunities overrode Lhe
« Thi= has ney vr heen the law.
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Moreover. the constitutional defeet that led to the rejection
of the Sherman amendment would not have distinguished
between municipalities and school boards, each of which is an
instrumentality of state administration. See pp. 14-22, supra.
For this reason, our cases—decided both before and after
Monroe, see n. b, supra—holding school boards liable in § 1983
actions are inconsistent with Monroe, especially as Monroe's
immunizing principle was extended to suits for injunctive relief
in City of Kenosha v. Bruno, 412 U, 8. 507 (1973).* And
although in many of these cases jurisdiction was not ques-
tioned, we ought not “disregard the implications of an exercise
of judicial authority assumed to be proper for [100] years.”
Brown Shoe Co. v. United States, 370 U, 8, 204, 307 (1962) :
see Bank of the United States v. Deveaur, supra, at 88
(Marshall, C. J.) (“Those decisions are not cited as author-
ity . . . but they have mueh weight, as they show that this
point neither occurred to the bar or the bench™). Thus. while
we have reaffirmed Monroe without further examination on
three occasions™ it can scarcely be said that Monroe is so
consistent with the warp and woof of civil rights law as to be
beyond question.
Becond, the prineiple of blanket unmunity established in
Monroe cannot be cabined short of school boards. Yet such
an extension would itself be inconsistent with recent expres-
swons of congressional intent. In the wake of our deecisions,
1gTess Ilﬂl‘ll'ﬂ!}‘ has shown no hostility to federal eourt
:;:::“I:] against school boanls, but it _hus indeed rejected
g strip the federal courts of jurisdietion over school

Moreover, recognizing that school boards are often
** Although many s agaiet school |
viduals as partios, the - R

; also include private indi-
prneipal defendant i wamlly the local board of
|.."_ ;: =hool Ih':ﬂ Miliken v. Bradiey, supra, n, 4, at 202-293
':;;ﬁ;-m of Alamedda. 411 U, 8, 603 (1973) ; City of Kemosha v.

= 807 1973); Aldinger v, Howard, 427 U, 8, 1 (1976).
ol the furer over Inwing, both the House and the-
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defendants in school desegregation suits, which have almost
without exception been § 1983 suits, Congress has l.wlrne
passed legislation authorizing grants to school huanlf to m‘st
them in complying with federal court deerees.” Finally, in

Senate refused to adopt bills that would have removed from the federal
“to make any decision, enter any judgment, or isue any onler requiring
any school boord to make any change in the rarial composition of the
student body at any public school or in any clase at anv public school to
which students are assigned in conformity with a freedom of choice svstem,
or requiring any school board to transport any students from public school
to another public school or from one place to another place or from one
school district to another school distriet or denving to anv student the
right or privilege of attending any public school or elass at anv publie
school chosen by the parent of such student in conformity with a freedom
of choice system, or requiring any school board to close any school and
transfer the students from the elosed sehool to amy other school for the
purpose of altering the racial composition of the student body at any
public school, or precluding any sehool Boare

I from earrying into effect any
provision of any contract between it and any

member of the faculty of any
publie school it operates specifying the public school where the member of

the faculty is to perform hi= or ber duties under the contract.,” 8 179,
93d Cong., 15t Sees, § 1207 (1971) (emphasis added) .

Other hills designed either romplete
the schoo] desegrogation controve
to limit the abilitv of frder:

Iv to remove the federal courts from
ry, 8, 287, Wd Coung., Ist Sess (1973), or
il courts to eubject school boards to remedial
onders in disegreeation cases, 8. 619, 03d Cong., 1t Sew. (1973); 8. 179,
‘Hd ("ﬂlﬂ, Ist &'m-l. -_}':If I:]“:-'Fl. H R. I:':u-l-“. o2d (1"Hﬂ,, 2d ::'-"i'ﬂu
§ 2022 (1952), have similarly failed

"llr'llz"l"-’. n|n_lrht| by a finding “that the process of eliminating or
:nmm_g minority Eroup isolation and mproving the quality of sducation
all rlullir_rn often nvolves the expenditure of additions] funds to which
edueationa) ‘IWH do not have ncress,”™ 20 U7, 8. C § 1601 (a)
am v, 1075), Passed the 1972 Emergency School Act. Seetion
(AV((AV ) of that Aet, 20 17 8. €. § 1605 (a) (1) (A) (i) (Supp. V,
be authorizes the Assistant Secretary

;h‘ a mi.' ';-.ﬂ' I;ﬂrll'lﬂ with, @ local educational agency [whick]
G pan which has been wndyrigibe order

:':",' ot of the United Sinker.. . . whieh rec @ Anet

l...irhirhm:imlhm-
mrm'w'ﬂd“"wiri‘thmmﬂ
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the Civil Rights Attorneys Fees Award Aet of 1976, 90 Stat.
' 2641, which allows prevailing parties (in the diseretion of the

secondary schools of such ageney, or otherwise requires the elimination or
reduction of minority group wolation m sich schools.”  (Emphasis added.)
A “loeal sdueational ageney™ = defined by 20 17 8. C. § 1619 (8) (Supp.
V, 1975), as “a public board of edueation or other publie -mhnp:}- !ml]y
constituted within a State for either admmstrative control or d;frﬂmn of,
public elementary or secondary schools in a eity, county, township, school,
or other political subdivision of a State, or a federally nmnigd Indian
reservation, or sach combimation of school districts, or counties as are
recognized in a State as an adminstrative ageney for it public flrrmnl.lr}'
or seeondary schools, or a comlanation of loeal educational agencies . . . ™
Congress thus clearly recognized that school boards were often parties to
federal school desegregation smits. In § 718 of the Act, 20 U. 8. C. § 1617
(Supp. V, 1975), Congress gave it= explicit approval to the institution of

federal desegregation suits aganst school boards—presumably under § 1953,
That section provides:

“Upon the entry of a final order by o court of the United States against a
local education ageney for diserimination on the basis of raer, color, or
national origin in violstion of . . . the fourteenth amendment fo the
Constitution of the United States . . . the court may allow the prevailing
party, other than the United States, 2 reasonable attorney’s fee as part of
the coste” (Emphasi= added )

¥eurs later, Congress found that “the implementation of tli=rgrega-
tion plans that require extensive student Transportation has, in many eases,
required local educational agencies 10 expand [sic] large amounts of funds,
thereby depleting their financial resunress . . .. % U 8. C § 1702 (a)
(). (Emphasic added ) Congress did not respond by declaring that
seheonl were not subjeet to st under § 1953 or uny other federal
Sstute. “but simply [legisdated) revieed evidentiary standard and remedial
priofities 1o be employed by the sours
National b

in deeiding such case="  Brief for
fion Assm., a1 15-16, Indeed, Co

- 8. C._§§ 1708, 1706, 1708, 1710,
rds will usually be the defendants
ek siite.  For ﬂ-wlle § 211 of the Acr, 20 U, 8. C. §1710 provides:
- . Mmmwmrariﬂlﬂimmﬂrf-ﬂiu
S8 of this title [which allows for =it by both private parties and the
"o in public education] before he—
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' court) in § 1983 suits to obtain attorneys fees from the losing
party, the Senate stated:

“[D]efendants in these eases are often State or local
bodies or State or local officials. In such eases it is
intended that the attorneys’ fees, like other items of costs,
will be collected either directly from the official, in his
official capacity, from funds of his ageney or under his
control, or from the State or local government (whether
or not the agency or government is named as a party).
8. Rep. No. M-1101, at 5 (emphasis added; footnotes
omitted),

Far from showing that Congress has relied on Monroe, there-
fore, events sinee 1961 show that Congress has refused to
extend the benefits of Monroe to school boards and has

I attempted to allow awards of attorneys’ fees against local
governments even though Monroe, City of Kenosha v. Bruno,
supra, and Aldinger v. Howard, 427 U, 8. 1 (1976), have made
the joinder of such governments impossible *

Third, municipalities can assert no reliance elaim which ean
support an absolute immunity. As Mr. Justice Frankfurter
said in Monroe, “[t]his is not an area of commercial law in
which, presumably, individuals may have arranged their affairs
in reliance on the expected stability of decision.” 365 U. S..

() gives to the appropriate edueations| ageney notice of the condition

ﬂ_-nlf!linm which, in his judgment, constitute a violation of part [the
[ i : ' y - p
B Llllll-ilmtIr diserimination in publie edueation].” Section 219 of

' - 8. C. §ITIS. provides for the termination of court ordered
“if 1he conrt finds

_ = in faet effective is the subjeet of Huto
m'l'n.,l't.?l-lﬂ,ullhnh-hm-mvh-
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at 221-222 (dissent). Indeed. municipalities simply eannot
“grrange their affairs” on an assumption that they can violate
constituticnal rights indefinitely sinece injunctive suits against
Joeal officials under § 1983 would prohibit any such arrange-
ment. And it scarcely need be mentioned that nothing in
Monroe encourages municipalities to violate constitutional
ights or even su t such violations are anything other
righ ggests that such violati hing oth
than completely wrong.
Finally, even under the most stringent test for the propriety
of overruling a statutory decision proposed by Mr. Justice
Harlan in Monroe “—*“that it must appear beyond doubt from
the legislative history of the 1871 statute that [ Monroe] mis-
apprehended the meaning of the [section],” Monroe v. Pape,
supra, at 192 (concurring opinion)—the overruling of Monroe
insofar as it holds that local governments are not “persons”
who may be defendants in § 1983 suits is clearly proper. It
is simply beyond doubt that. under the 1871 Congress' view
of the law, were § 1083 liability unconstitutional as to loeal
governments, it would have been equally unconstitutional as
to state officers. Yet everyone—proponents and opponents
alike—knew § 1983 would be applied to state officers and none-
theless stated that § 1983 was constitutional. See pp. 21-22,
Fupra. _!md. moreover, there can be no doubt that § 1 of the
Civil Rights Act was intended to provide a complete remedy,
to be broadly construed, against all forms of official violation
of federally protected rights. Therefore, absent a clear state-
ment in the legislative history supporting the lusion th
§ 1 was not o apply 10 the official acts of & m g g
uniecipal corpora-

" We note, however, that Mr. Justice Hardan's test has not been
| ey adopted by this Court. Marvover, that tet ix based on two
; Mster h llnﬁllld"u&ﬂhmdwl acecpiance of this

cd “F“_“_ lof the statute in yuestion ].” 3045 U, 8., at
wh-ul.th-udw-u-uhhummu.
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tion—which simply is not present—there is no justification for
excluding municipalities from the “persons™ covered by § 1.

For the reasons stated above, therefore, we hold that stare
decisis does not bar our overruling of Monroe insofar as it is
inconsistent with Parts I and I1 of this opinion ™

v

Since the question whether loeal government bodies should
be afforded some form of official immunity was not presented
as a question to be decided on this petition and was not
briefed by the parties nor addressed by the courts below, we
express no views on the scope of any municipal immunity
beyond holding that municipal bodies sued under § 1983 can-
not be entitled to an absolute immunity, lest our decision that
such bodies are subject to suit under £ 1983 “be drained of
meaning,” Schewer v. Rhodes, 416 U, 8, 232, 248 (1974). Cf.
Bivens v. Six Unknown Federal Narcotics Agents, 403 U. 8.
389, 307-398 (1971).

Vv

For the reasons stated above, the judgment of the Court of
Appeals is
Reversed.

* No weful purpose would be served by an attempt at this late date to
determine whether Monrve was correet on its faets. Similarly, sinee this
ease clearly involves ?ﬂirinl policy and does not invelve respondeal superior,
:r':‘!‘ amay & view on how our eases which have relied on that aspect
ol "';'"' that s overruled toduy—Moor v, County of Alameda. supra,

¥ of Kenoasha v Brumo, supra, n. 9, and Aldinger v. Howard,

: “lmhvrhﬂnhﬁ\dnq:mnﬁrhﬂilm.
Ty o oy toduy affects the conclusion resched in Moor, see 411
i ﬂ—:ﬂt ::'I-t.l U. 8 C. §1988 eannot be used 1o create a
o iy “hmilmh“HMIMHWIh
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APPENDIX

proposed, the Sherman amendment was as follows:

i “That if any house, tenement, cabin, shop, building,
barn, or granary hall be unlawfully or feloniously demu:I-
ished, pulled down, burned, or destroyed, wholly or in
part, by any persons riotously and tumultuously assem-
bled together; or if any person shall unlawfully and with
force and violence be whipped, scourged, wounded, or
killed by any persons riotously and t.umultuuusl}f assem-
bled together; and if such offense was mrnmltt:ed to
deprive any person of any right conferred upon him by
the Constitution and laws of the United States, or to
‘deter him or punish him for exercising such right, or by
reason of his race, color, or previous condition of servitude,
in every such case the inhabitants of the county, city, or

parish in which any of the said offenses shall be com-
mitted shall be liable to pay full compensation to the
person or persons damnified by such offense if living, or to
his widow or legal representative if dead; and suech com-
pensation may be recovered by such person or his repre-
sentative by a suit in any court of the United States of
eompetent jurisdiction in the distriet in which the offense
was committed, to be in the name of the person injured,
or his legal representative, and against said county, city,
or parish. And execution may be issued on a judgment
rendered in such suit and may be levied upon any prop-
erty, real or personal, of any person in said county, city,
or parish, and the said county, eity, or parish may recover

the full amount of such judgment, costs, and interest,
BNy person or inei

, 7 Globe, at 663,
Somplete text of the first conference substitute f the
0 1 tis tute for
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barn, or granary shall be unlawfully or feloniously demol-
ished, pulled down, burned, or destroyed, wholly or in
part, by any persons riotously and tumultuously assein-
bled together; or if any person shall unlawfully and with
force and violence be whipped, seourged, wounded, or
killed by any persons riotously and tumultuously assem-
bled together, with intent to deprive any person of any
right econferred upon him by the Constitution and laws of
the United States, or to deter him or punish him for
exercising such right. or by reason of his race, color, or
previous conditions of servitude, in every such case the
county, city, or parish in which any of the said offenses
shall be committed shall be liable to pay full compensa-
tion to the person or persons dammnified by such offense, if
living, or to his widow or legal representative if dead; and
such eompensation may be recovered in an action on the
case by such person or his representative in any court of
the United States of competent jurisdiction in the district
in which the offense was committed, such action to be in
the name of the person injured, or his legal representative,
and against said county. eity, or parish; and in which
action any of the parties committing such acts may be
joined as defendants. And any payment of any judg-
ment, or part thereof unsatisfied. recovered by the plain-
Gff in such action, may, if not satisfied by the individual
defendant therein within two months next after the
recovery of such judgment upon execution duly issued
Against such individua) defendant in such judgment, and
returned unsatisfied. iy, whole or in part, be enforeed
:i.':" such county, city, or parish, by execution, attach-

e nmuin.me, garnishment. or any other proceeding
aid of execution or applieable to the enforcement of

_ mu againsi municipal corporations; and such judg-
- Mment shall be a lien as wel upon all moneys in the

ﬁluurynfmdumunt city, or parish, as u
. x : pon the other
Property thereof, Andlhem;lrthimrlnchlcunnm
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on motion cause additional parties to be made therein
prior to issue joined, to the end that justice may be done.
And the said county, city, or parish may recover the
full amount of such judgment, by it paid, with costs and
interest, from any person or persons engaged as prineipal
or accessory in such riot, in an action in any court of
competent jurisdiction. And such county, city, or parish,
80 paying, shall also be subrogated to all the plaintiff's
rights under such judgment.” Globe, at 749 and 755.

The relevant text of the second conference substitute for the
Sherman amendment is as follows:

“[Alny person or persons, having knowledge that any of
the wrongs conspired to be done and mentioned in the
second section of this act are about to be committed, and
having power to prevent or aid in preventing the same,
shall neglect or refuse so to do, and such wrongful act
shall be eommitted, such person or persons shall be liable

to the person injured, or his legal representative.” Globe,
ot 804 (emphasis added ).
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