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Memorandum of Mg. JusTice BRENNAN.

Petitioners, a class of female employees of the Department
of Social Services and the Board of Edueation of the City of
New York, eommeneed this action under 42 17, 8, C. & 1983
n July 1971 The gravamen of the complaint was that the
Board and the Department had as a matter of official policy

comp Med pregnant  emnj lovers to take unpaid leaves of
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Cf. Cleveland Board of Education v. LaFleur, 414 U, 8. 632
(1074). The suit sought injunctive relief and backpay for
periods of unlawful foreed leave. Named as defendants in the
action were the Department and its Commissioner, the Board
and its Chancellor, and the eity of New York and its Mayor.
In each ease, the individual defendants were sued solely in
their official eapacities,

On eross-motions for summary judgment, the Distriet Court
for the Southern District of New York held moot petitioners’
claims for injunctive and declaratory relief since the city of
Vew York and the Board, after the filing of the complaint, had
changed their policies relating to maternity leaves so that no
pregnant employvee would have to take leave unless she was
medically unable to continue to perform her job. 394 F
Supp. 853, 855  No one now challenges this conelugion. The
court did econclude, however that the acts complained of
were unconstitutional under LaFleur, supra. 394 F, Supp.,
at 855. Nonetheless plaintifi's pravers for backpay were
denied heranse anv such damages would come ultimately from
the ity of New York and, therefore, to hold otherwizse would

ot Yeirenmyvent” the immunity ronferred on municipalities
e Monroe v. Pape, 365 17. 8. 167 (1961), See 304 F. Sapp..

On appeal, petitioners re newed their arguments that the
Board of Education' was not a “municipality” within the
meanine of Monroe v. Pape, supra. and that, in any event, the
Distriet Court had erred in barring a damage award against
ihe individual defendants. The Court of Appeals for the
Qreond Cirenit rejected both contentions, however. The court
firet held that the Board of Fdueation was not a persot under
¢ 1083 beeause “it performs a vital go ernmental function . . .,

and. significantly, while it has the right to determine how the

ymended Complaint 24, App. 11-12
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funds appropriated to it shall be spent . . ., it has no final
say in deciding what its appropriations shall be.” 532 F. 2d
250 263 (1076). The individual defendants, however, were
“persons” under § 1983, even when gued solely in their official
eapacities. [Id., at 264. Yet, because a damage award would
“have to be paid by a city that was held not to be amenable
to such an action in Monroe v. Pape,” a damage action against
officials sued in their official eapacities could not proceed. Id.,

L

at <

B,
|
Omr erant of certiorari in this case, 429 [T & 1071, was
limited to the guestion:
“Whether loeal governmental officials and/or loeal inde-
pendent ©*! school boards are “persons” within the meaning
of 42 T7. & . £ 1983 when equitable relief in the nature

s Contrary to petitioners’ charactenzation aof the Board's status, the

ppeals Ir | that the Board is mot in faet independent. See
£32 F. %, at 263-264. The factual basis for thiz conclusion i not
the symmary wdement motions did not addres the == If,
s 1 suggest, we overrale M w. the dependent findependent disting tion
mal o difier If however, we do not overmle Monroe, but merely
limit itz reach short of school b ds. we will be faced with the | wetual and
legal quagmire of distingui=hing between varnons UYpses af school boarnds.
Indeed. one of the best reasons to over Je Monroe outright is to avoid
| 1 to mal neh 11 [
1 klv d understand | et in | [T1-A of |
1 m  that " | 1 hoards mav he samply erpg Lol f
Jrral witl i Fate At | 1 | FEAT [ 1 ! ¥ |
o I & w1 mdividuals mn WLELL
! e oliices I | o st Lo} Tn either cas h
hybrid legal « ] Tw non ' dor Monr iharey of
£ 1083 since the debates ar e olear that atitu firmii
i im t Shermat dment tan te all state ineiromend i
regand of legal form, S o, S 849
I enge, 1 agree wi | S ittempt to di r |
W t . (It i 1 el nil i ] | nit
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of back pay is sought against them in their official
capacities?’  Pet., at 8,
For analyvtic purposes, this question is best eonsidered as two:
1. Whether loeal independent school boards are “per-
enng” within the meaning of § 19837
2 1f local independent school boards are not such per-
sone. what actions against officials in their official capaei-
ties will be considered actions against the school hoard
5 fact” (if anv) with the result that such actions are also
bharred by Monroe v. Pape, supra?

Obviously, if we hold that independent school boards may be
sued in their corporate names under § 1983, there is no need
to reach the second question. If, however, we hold that school
hoards mav not be sued in their corporate names, then we
must grapple with the question whether school officials can
be sued only in their personal capacities or whether it is
poesible to adopt the theory of Edelman v. Jordan, 415 U, 8.
651 (1973, and Milliken v. Bradley, — U. 8, — (1977)
( Milliten ITV. or possibly some other theory, to allow a
bifurcation between equitable and declaratory relief, on the
one hand. and damage actions on the other.

Before addressing the first question, it is important to note
that the decision on the first question logically determines the
answer to the second.

Monroe stands for the principle that this Court is bound
to recognize any limitations however archaie or erroneous put
on £ 1083 by the Congress that enacted it. As a matter of
lorie. this view of our function in § 1983 cases cannot be made
to vary with the type of relief sought in a particular § 1983
suit. Nor is there anything “in the legislative history dis-
eussed in Monroe, or in the language actually used by Con-
gress, [which suggests] that the generie word ‘person’ in £ 1983
was intended to have a bifurcated application to municipal
corporations depending on the nature of the relief sought
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against them." ity of Kenosha v. Bruno, 412 U7 8507, 513
1973) AVoreove

annarently to be maintained even though we now know what

the “historie construction” theory 1s

Wanroe (erroneously. zee Part 11, infra) says the 1871 Con-
grrsg did not know: That Congress has plenary constitutional
nower—unlimited by the Tenth Amendment, see Ex parte
Virginia. 100 17. 8. 390, 347-348 (1880); Milliken v. Bradley,
peainst state and local governments under & 5 of the Four-

7. 5. (1977 ( Milliken I *—to authorize suits
against state and loeal governments under § 5 of the Four-

teenth Amendment

i ! legislat Tzt or AT TE { & 108
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For 11 n, A I e of v. [ 126 17, 8. 833 (1976
1 v i fir 0L o« iler o 0 tha i
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Eleventh Amendn prohlen T Fhat Congresz knew that
I f T Iv =ued In {oral eonrts, see p. 17 and n, 32
Q lzey | f f a9 17 Q. 520 530 (1590 (“With

rd to the [Fleventh Amer petinn. it mayv be ohserved that

the roeords of this court for t
1= [Thiz] uriedietion of the Cirennt conris 15 bevond aques-

"y Tn anv case, we now know that the Eleventh Amendment

patablichrs no limitz on lemslation adopted ur der §5 of the Fourteenth
Am dment :
Tihe Flevemth Amendment, and the principle of state sovereignty
which it embodi - [ by tl i
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Applying the historic construction theory to 1871 practice
in representative eapacity actions, it is quite clear that at
least some official eapacity suits against municipal officers
would be barred were muniecipalities “as such” not suable
under £ 1983, In 1871, official eaparity suits against muniei-
pal officers were coneeptualized as suits against the body cor-
porate of the municipality. See, e. g., Thompson v. United
States, 103 1. S, 480, 483454 (1881) (eciting many cases).
And. while this “subjeet . . . is not free from easuistry because
of the natural, even if uneonseious, pressure to escape from
the doctrine of sovereign immunity,” * a lawver of the 1870's
would likely have assumed that a suit against an official—
whether or not stvled as an official eapacity suit—which
“demanded relief calling for an assertion of what was unques-
tionably official authority.” "™ was a suit against the govern-
ment unit of which the officer was an agent.”

If. therefore, we are to take Monroe and City of Kenosha
eorionsly. relief under & 1083 would have to be limited to de-
claratory relief, damages against the officer personally, and
that form of injunetive relief which could be given against an
officer in his |1(~r'~'||-n:1l r':ﬂ'-:1:"n1.'. However, we have :!h\'i(.'rﬂ!‘]}'
naid little heed to these dictates of Monroe and Kenosha.
Instead. in Fdelman ** and in Milliken II, we have felt free
to expand injunetive relief to the limit of the federal courts’
constitutional power as we now understand it. But, if Con-
oress in 1871 had anv idea at all about the complex problems

» Spuyder v. Buck, 340 17. 8. 15, 29 (1950} (Frankfurter I1.. dissenting)
18 Fareom v, Domestic & Foreign Commerce Corp., 337 T. 2. 682 720
(1949} { Appendix to opinion of Frankfurter, J)

1 Zpp ihid. and eases collected therein. There would apparently have
v limited exeeption to thiz principle for those instances in which
Bee Thempeon v, Umited

heen
mandamus eofld give all the n quested eliel
States. 103 T7. S, 430, 485 (1881)

12 The Court treated Edelmar s a case involving a right of artion
8 1953, =

implied under the Constitution, but plaintifis in fact plead
Annendix in No, T2-1410, ot 5 (Complaint £3(b))
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of government immunity from suit, eapacity of defendant
parties, and seope of permissible relief, that idea was certainly
not that of Edelman and Milliken I,

The plain thrust of the analysis above is that, were we to
hold school boards exempt from suit under § 1983, we would
as a matter of logic and history overrule many if not all of our
school desegregation decisions, since virtually all these cases
mandate “relief calling for an assertion of what [is] unques-
tionably official authority.” Nor ean our earlier school board
cases be reconciled by adopting an “Eleventh Amendment
analogv” as suggested by the Court of Appeals.®™ The 1871
Congress certainly had no Eleventh Amendment analogy in
mind ** and therefore it would be indulging in anachronistie
brute foree for us to adopt such a theory if we are serious
about maintaining Monroe's “historic understanding™ theory
of § 1083 i'rtr.-r';nl*r-!rutiu:-_' Moreover, even on Bill's, T submuit
erroneous (=ee pp. 10 ‘_’1% infra). analysis that Congress did not
Impose eivil rights lialn il_‘.' on loeal government agencies lest
federal remedies sap limited municipal resources, it is logically
impossible to draw a line between damagesand the massive
spending ordered by our school cases for, e. g., busing or
magnet schools. Cf. 20 U. 8. C. § 1601 (a) (1970 ed.. Supp.
Vi “Coneress finds that the proeess of eliminating or prevent-
ing minority group isolation and improving the quality of
education for all children often involves the expenditure of
additional funds to which local educational agencies do not
have access”).  Alternatively. if the court below is correet and
we are in faet free to substitute our present views for those of
the 1871 Congress, the justification for this must be that we
interpret § 1983 to be an effort bv Congress to exercise the full
of its power under §5 of the Fourteenth Amendment. On
this view. there is no continued vitality to Monroe, sinee that
case put the municipal exemption exclusively on the ground

12a Lpp 532 F. 2d, at 265-266

17h R Part 11 infra.  See also n, 7, supra
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of legislative historv which was said to show that Congress
doubted its constitutional power to put obligations on muniei-
palities. See Part 11, infra.

Tn short. T think there 12 already an element of “easuistry”
i onr & 1083 analvsis and that we would only compound that
element if in the future we insist that muniecipalities, and by
extengion sehool hoards, are exempt from suit while continu-
ing to allow eomplete injunetive relief in official eapacity suits.
Rather than adopt such a course, T think we would do better
to recognize what is in fact the case: That Congress in 1871
did indeed intend to ereate a cause of action against munici-
nalities and to confer jurisdiction on the federal eourts to
enlement that eause of action. Monroe must, of course, be
overrnled to the extent it holds otherwise. This does not
mean. however, that Monroe was wrong on its farts. Instead,
as developed in Part TV below, Congress would have thought
it had no power to create a remedy against a municipal cor-
poration unless that corporation “as guch” had wviolated a
citizen's federal rights.  For this reason, the unauthorized and
apparently unratified behavior of the Chieago policemen in
Wonroe. while under “color” of Chicago's aunthority, could not
he charged to Chicago. Thus, in my view, our proper role
here as in other areas of § 1983 jurisprudence, of. Tenney v.
Brandhove. 341 17, 8. 367, 376 ( 1957) + Pierson v. Ray, 386
[7. 8. 547 554 (19687): Scheuer v, Ehodes, 416 U. 8. 232, 243
944 (1974). is to fashion a doetrine of munieipal “fault” as
recinired by history, reason, and the purpose of & 1983.

Becanse of the difference in viewpoint of those indieating
an interest In reversing I shall first discuss whv Monroe
should be overruled [ will then diseuss the extent to which
¢ eaces involving remedies against school hoards require us
twit] atanding Monroe to hold that srhool LU;[I"'"— are '
" within the meaning of § 1983, Finally, 1 will briefly

discuss the question of municipal defenses and in particular

whether Monroe might be left to stand for the proposition
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that municipalitiee have a defense to both dam and

ninnetive relief when an officer acts “under ecolor of " its laws

but in a way that is in fact unauthorized by the municipahty

11

In Monroe v. Pape, 365 U, 8, 167, 187 (1961 ), wi held that
“Coneress did not undertake to bring municipal corporations
within the ambit of [% 1083]." The sole bagig for this eon-
clusion was an inference drawn from Congress’ rejection of the
“Qherman amendment’” to the Civil Rights Aet of 1871—the
nreeursor of § 1983—which would have held a 1||I11|it'i|!:Jl oor-
noration liable for damage done to the person or property of
itz inhabitants by private persons “riotonsly and tumultu-
on=lv aszembled.” "¢ Cong. Globe. 42d Cong., 13t Sess. 740
{1871} (hereinafter “Globe™) Although the Sherman
amendment did not seek to amend § 1 of the Aet, which 15 now
¢ 1083, and although the nature of the obligation ereated by
that amendment was vastly different from that ereated by § 1,
we nonetheless eoncluded that Congress must have meant to
exelude munieipal eorporations from the coverage of %1
heeanse “the House [in voting against the amendment] had
'-'I']"f""!" IL--' -!-'-! il at T||-' i1' _|II-:|EI||"|:r {1I'IF"_fI'F'-C!-i I'::!ll no CoOn-=
stitutional power to tmpose any oblignfion upon eounty and
tnwn oreanizations, the mere instrumentality for the adminis-
tration of state law.” 365 U, 8., at 190 (emphasis added),
auoting Globe, at 804 (remarks of Rep. Poland). This state-
ment. in our view, showed that Congress doubted its “eon-
stitutional power . . . to impose eivil liabilify on municipali-

ti0e ™ 265 17, & at 190 (emphasis added), and that such doubt

would have extended to anv tyvpe of eivil liahility.?
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An analvsis of debate on the Civil Rights Act of 1871, and
particularly of the case law which each side mustered in its
support, shows, however, that we improperly equated the
“obligation” of which Representative Poland spoke with “eivil
]i:L]:iht_‘-«' "

A, An Overview

There are three distinet stages in the legislative considera-
tion of the bill which beeame the Civil Rights Act of 1871,
On March 28. 1871, Representative Shellabarger, acting for
o House select committee, reported H. R. 320, a hill “to
enforee the provisions of the Fourteenth Amendment to the
Constitution and for other purposes.” H. R. 320 contained
four sections.  Section 1, now codified as 42 17. 8. C. § 1983,
was the subject of only limited debate and was passed without
amendment.!*  Seections 2 through 4 dealt primarly with the
“pther purpose[]” of suppressing Ku Klux Klan violence in
the southern States.® The wisdom and constitutionality of
these sections—not § 1, now § 1983—was the subject of almost
all eongressioanl debate and each of these sections was
amended. The House finished 1ts initial debates on H. R.
390 on April 7, 1871 and one week later the Senate also voted
ont a bill'*  Again, debate on § 1 of the hill was limited and

that section was passed as introduced.

i1973). However, thiz view has never been shared by the Court, see
Monroe v. Pape, supra w5 17, 8., st 190 Moor v. County of Alameda,
11 1. 8. 603, T0R (1971, and there 1# not one shred of support for this
VIew 1T the .-|| byt

14 lobe, at 522

16 Briefly, 82 ereated certaim federnl erimes in additon to thoee defined
in &2 of the 1866 Civil Rights Act, 14 Qtat. 27. each aimed primarily at
the Kun Khux Klan. Seetion 3 pro Aed that the President could send the

militin into any State W racked with Klan iolenee.  Fir v, § 4 prov 1oded

i of the writ of habeaz corpus n eTmI rated circimsEtances,

for susPEns
wrain primarily those thought to obtain where Klan vinlence wag rampant
Rep (Hobe App., at by S L

i# (Jobe, at 70D
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Immediately prior to the vote in the Senate, after time for
discussion had expired, Senator Sherman introduced his
amendment.” T emphasize that this was not an amendment
to 1 of the bill, but was to be added as § 7 at the end of
the hill. TUnder the Senate rules, no discussion of the amend-
ment was allowed and, although attempts were made to
amend the amendment. it was passed as introduced. In this
form. the amendment did not place liability on the munieipal
eorporation, but made any inhabitant of the munieipality
liable for the damage inflicted by persons “riotously or tumul-
tuonsly aszembled.” **

The House refnsed to acquiegee in a number of amend-
mente made by the Senate, including the Sherman amend-
ment. and the respective versions of H. R. 320 were there-
fore sent to a conference eommittee. Section 1 of the bill,
however. was not a subject of this eonference since, as noted.,
it wae passed verbatim as introdueed in hoth Houses of
Congress

On April 18, 1871, the first eonferenee committee completed
its work on H. R. 320 he main features of the eonference
committes draft of the Sherman amendment were these'
First. a cause of action was given to persons injured by

“any persons riotously and tumultuously assembled
torether. with intent to deprive anv person of any right
ponferred unon him by the Constitution and laws of the
ITnited States. or to deter him or punigh him for exercis-
ine such right. or b reason of his raee, eolor or previous
condition of gervitude

17 Qo id., at B63, quoted ir Appendix rfrn

18 Globe, at 663 An action for pecovery of damages was to be n the
federa] courts and denominated as a suit against the county, eity, or parish

} | oeenrred, Thid, Fxeention of the judgment wag

in which the damage ha
not to run against the property of the government unit, however bt

aEanEt the private property ol any i habitant Ihid

19 Qoe (lobe, at 765, quoted in Appendix mfra
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Qeeond. the act provided that the action would be against
the eounty. eitv, or parish in which the riot had oceurred and
that it eould be maintained by either the person injured or
his leeal representative.  Unlike the amendment as proposed,
however. the conference substitute made the government
defendant liable on the judgment if it was not satisfied against
sdividinal defendantz who had ecommitted the violence, If
unicinality were liable, the judgment against it eould be
collected
“hy exeeution. attachment. mandamus, rarnishment, or
anv other proeecding in aid of exeeution or applicable
tn the enforcement of indgments against municipal cor-
norations: and sueh judgment [would become] a lien
qs well upon all moneys In the treasury of sueh eounty,
sitv or parish. as upon the other property thereof.”

i

In the ensuing dehate on the first conferencee report, which
vas the firet debate of any kind on the Sherman amendment,
Sonator Sherman explained that the purpose of his amend-
ent was to enlist the aid of persons of property in the en-
foreement of the eivil rights laws bv making their 11'[‘1-!11'rt'.'
spaennneible” for Ku Klux Klan damage.™ Statutes drafted
an & similar theory, he stated. had long been in foree in
Freland and were in foree in 1871 in a number of the States.™

Vonetheless there were eritical differences between the eon-

“Let the people of property in the southern States understand that 1
I will | 1 | tl TRk b atepng to 1
L I (5] L X =lAles riy will D wlden respon-
ail d i t will he n wl ol Globe, 761
Senator Sherman was apparently uncon wrned that the conference G-
m bt unlike the original amendment, did not place labilit)

ol damag lirectly on the property o the well-ti do, bt nst i
pla d 1t on t i v T ent Presunmals hie as mmied  tha -]

y levied against th et fi habitants to make the locality

III' L5

yecording to Senator Shermad ihe law had originally been il

Fongeland nmediately alier the Norman Concpuoest v hiad m
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ferenee aihstitute and extant state anid i‘.::u'||r='| statutes: the
conference substitute, unlike most state riot statutes lacked
a short statuts of limitations and posed liability on the gov-
erniment defendant w hether or not it had notice of the 'III'”'!I']-
ing riod whether or not the municipality was authorized to
exoreise a police power whether or not it exerted all reason-
able eforts to stop the riot, and » hether or not the rioters
. eanght and punighed.
In the Senate, opponents neluding a number of Senators
who had voted for § 1 of the bill, eriticieed the amendment as
an im rfect and impolitie rendering of the state statutes,
Vioreover, as drafted. the conference gubstitute ecould be
conetrued to proteet rights that were not '|"-"5"""'r"'! "' the
Conetitution.®  However, their major argument was that the
eated by the amendment, which would have made it
- nossible for a municipality to conduet its normal business,
violated an implieit limit on Cor aress’ power under § 5 of the
Fourteenth Amendment Notwithstanding these objections,
the Senate voted to adopt the report of the first conference
committes
TNehate 1in the House raized similar points to that in the
nate. except that House opponents within whose ranks

”

wipre alan snme who ha -.'".'-ru-!'h'-nq % 1. were more I'""I'l'l'f"'rlll"]
e £

with the auestion whether the Federal Government ronsistent
with the Constitution could obligate municipal corporations to
keen the peace if thoze corporations were neither so obligated

ar sn anthorized by their state charters. This eoncern, as
b oot tad as the law of 7 & 8 Geo. IV, ¢
Durinz eoree of the debates, it appeared that Kentucky

Maszaehnsettz, and New York had somlar laws. See id, at 751 (Rep

Shellabarger) id .. T62 [Sen. Stevenson) id., at Til (Sen Thurman )
it at 791 (Rep. Butler). Such a mumep 1 liability was apparcmid)
FOTMTN0N |'!-r-.|'|":|_| ut New Fnel nil Sep 3l at Th1 I_-.' n Sherman)

= r Tl r the minst
substitute, showing that it was abon
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will be developed in Part I1-B, infra, was simply another facet
of the lien problem discussed in the Senate and is the branch
of the opponents’ argument which Representative Poland was
addressing in his statement that is quoted in Monroe.™

Beeause the House rejected the first conference report a
seeond conferenee wag ealled and it duly issued its report.
The second conferenee substitute for the Sherman amendment
abandoned munieipal liability and, instead, made “any per-
son or persons having knowledge [that a conspiracy to violate
civil rights was afoot], and having power to prevent or aid
in preventing the same,” who did not attempt to stop the
game, linhle to anv person injured by the conspiracy.™ The
amendment in this form was adopted by both Houses of Con-
gress and is now codified as 42 U, 8, C. § 1986,

The meaning of the legislative history sketched above can
most readily be developed by first considering the debate on
the report of the first conference committee. This debate
shows eonelugively that the constitutional objections raised
arainst the Sherman amendment would not have prohibited
coneressional ereation of a eivil remedv against state muniei-
pal eorporations that infrinzed federal rights. Beeause § 1 of
the Civil Rights Aet does not state expressly that municipal
eornorations ecome within its ambit, it is finally neeessary to
interpret & 1 to confirm that such eorporations were indeed
intended to be eovered,

B. Dehate on the First Conference Report

The stvle of argument adopted by both proponents and
opponents of the Sherman amendment in both Houses of
Congress was largely that of a legal brief, with frequent refer-
ences to eases decided by this Court or by the supreme courts
of the several States. Proponents of the Sherman amend-
ment did not. however, digenss in detail the argument in favor

Qe 05 1782 at 100, quoted at . Y, supra

24 Ben lobe, at B4
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of its constitutionality. Nonetheless, it is possible to piece
together such an argument from the debates on the first con-
ference report and those on § 2 of the civil rights bill, which
beecauze it allowed the Federal Government to prosecute
erimes “in the states” had also raised questions of federal
power. The acecount of Representative Shellabarger, the
House sponsor of 1. R. 320, is the most complete.
Shellabarger began his discussion of §2 by stating that

“there is a domain of constitutional law involved in the right
consideration of this measure which is wholly unexplored.”
Cong. Globe, 42d Cong., 1st Sess. App., at 67 (1871) (here-
inafter “Globe App.”). There were analogies, however.
With respect to the meaning of § 1 of the Fourteenth Amend-
ment, and particularly its Privileges or Immunities Clause,
Shellabarger relied on the statement of Mr. Justice Washing-
ton in Corfield v. Coryell, 4 Wash. C. C. 371 (CCED Pa.
1825}, which defined the privileges protected by Art. TV:

“ “What these fundamental privileges are it would per-

hans be more tedious than difficult to enumerate. They

mav. however. be all ecomprehended under the following

general heads: protection by the Government’ ;—

“Mark that

“iprotection by the Government; the enjoyment of life

and liberty, with the right to acquire and possess property

of every kind, and to pursue and obtain happiness and

safetv . . .'" Globe App., at (B9 ||-|T]]3'|mr-'i.“ added), quot-

ine 4 Wash, C. C.. at 380

Having concluded that eitizens were owed protection,*

-"11']'-'_'1Lr!r-r|‘.-' of the Sherman amendment agreed that hoth ]'-'I'\tlrl-c'1:nll
and equal protection were puarantesd by the Fourteenth Amendment,  See
Globe, at 758 (SBen. Trumbull); id., at 772 (Sen Thurman) ; id., at 777
iSen. Frelinghuyzen) ; id., at 700 (Rep. Willard). And the Supreme Court
of Indisna had so held in giving effect to the Civil Rights Act of 1806
Sor Swith v. Moody. 26 Ind. 200 (1866) (following Coryell) referred to in
Globe App., at 68 (Rep. Shellabarger) Moreover, §2 of the 1871 Act as
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Shellabarger then considered Congress’ role in providing that
protection Here again there were 1.;-m-nr]..||lq_
“IConegress has alwave] assumed to enforee, as against
the States, and also persons, every one of the F'Iru'-.'i.'::h]'..‘!
of the Constitution. Most of the provisions of the Con-
stitution which restrain and direetly relate to the States,
aurh as those in [Art. T, § 10,1 relate to the divisions of

the political powers of the State and General Govern-

ment. . . . These prohibitions upon political powers of
the States are all of such nature that they ean be, and
even have been . enforeed by the eourts of the 1Tnited
Qiates declaring void all State acts of encroachment on

Federal powers. Thus, and thus sufficiently, has the
Inited States ‘enforeed’ these provisions of the Constitu-
tion. But there are some that are not of this class,
hese are where the eourt seeures the rights or the liabili-

tirs of persons within the States, as between such persons

and the States,

“These are three: first, that as to fugitives from jus-
tiee 1241: gopond, that as to fugitives from service, (or
elaves 571 third. that declaring that the ‘citizens of each

naesed. unlike § 1. prosecuted persons who violated federal rights whether
or not that violation was lor color of official authority, appars ntly on
ithe thesry that Ku Klux Klan violence was infnngng the right of
prot on defined by Coryell
L l i \ i ':

A Per iy 1 =la vith Treason, Felony, « ther Crime, who
il 1 mid n another State k [ Demand
f Authority he State from which he fled, be delivered
i be ren to the St havinge Jurisdiction of the Crime.’

! l. 3:
No Person held to Ser or Lab 1 orur State der the Lows reo|
At nto anoth hal 1 O 01 1 Law or Regulation
ther he dizcharped from =i <erviee or Labor, but =h i 1l ]

on Claim of the Par 1 ] uch = w Lab i v be d
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State shall be entitled to all the privileges and immuni-
ties of citizens in the several States,” %

And, sir, every one of thesp—the only provisions where
it was deemed that legislation was required to enforee the
constitutional provisions—the onlv three where the rights
or linbilities of persons in the States, as between these per-
sons and the States. are directly provided for, Congress
has by legislation affirmatively interfered to protect . . .
gurh persons.”  Globe App.. at 69-70,

Of lerislation mentioned by Shellabarger, the elosest analog
of the Sherman amendment, ironieallv. was the statute imple-
menting the fugitives from justiee and fogitive slave provizions
of Art. TV—the Aect of Feb. 12, 1703, ¢h. 7. 1 Stat. 301 —the
eonstitutionality of which had been sustained in 1842, in Prigg
v. Pennsylvania, 16 Pet. 530, There, Mr. Justice Story,
writing for the Court. held that Art. TV gave slaveonwners a
federal right to the unhindered possession of their slaves in
whatever State such slaves might be found. 16 Pet., at 611,
Hpr*ﬁuf-:r- state process for I'W'ﬁ'.'.r‘.i'n_f_! runaway .'-']:11.'r“= Iltif_F:'.T h!'
inadequate or indeed hostile to the rights of the slaveowner,
the right intended to be conferred could be negated if left to
state implementation. Td., at 614, Thus, sinee the Constitu-
tion guaranteed the right and this in turn required a remedy,
Story held it to be a “natural inference” that Congress had
the power itself to ensure an appropriate (in the Necessary
and Proner Clanse sense) remedv for the right. [Id., at 615,

Building on Prigg, Shellabarger argued that a remedy
against munieipalities and eounties was an appropriate method
for ensuring the proteetion which the Fourteenth Amendment
made every eitizen’s federal right.®® This much was elear from
the adoption of such statutes by the several States as devices
for suppressing riot.” Thus, said Shellabarger, the only seri-

= Id., ol 1
2 Zae Globe, at 751.

" fhad ; see n. 21, supra
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ous question remaining was “whether, since a county is an
integer or part of a state. the United States can impose upon
it, as such. any obligation to Leep the peace in obedience to
Inited States laws"" " This he answered affirmatively, citing
Board of Commiszioners v. Aspinwall, 24 How. 376 (1861},
the first of many eases ™ upholding the power of federal eourts
to enforee the Contraet Clause againgt municipalities,®
The most complete statement of the constitutional argument
of the House opponents of the Sherman amendment—whose
views are partienlarly important since only the House voted
down the amendment—was that of Representative Blair:

rl

“The ||]'u|h“=]|in'| known as the Sherman H.IIHLIHI-
ment . . . i entirely new. It is altogether without a pre-
eedent in this country. . . . The amendment claims the
power in the CGeneral Government to go into the States
of this Union and lav such obligations as it may please
upon the munieipalities, which are the creations of the

=tates :i]L'l"l.'

1 (3labe, at 751 {empl vlidesd b Compare this statement with Repre-

arptative Poland s i

'k upon which our holding in Monroe was hased.

I
=re . B, supra

Qoe. . o Gilman v. City of Sheboygan, 2 Black 510 {1863); Von Hoff-
man v. City of Quiney, 4 Wall, 535 (1867) ; Riggs v. Johnzom County, B
id 166 (1962): Weber v. Lee County, 6 id_, 210 (1568); Supertisors v.
Rogers. T id.. 175 (18697 : Benbow v. Jowa City, 7 id,, 313 (1869); Super-

menrs V. Diiraad. O d.. 415 (18700

i

Sy Gilobe, at 751 2
 Representative Willard took a = mewhat  different position. He
thomeht that the Constitution would not allow the Federal Government to

dictate the manner in which s Biate [ulfilled 1= whligatwon ol protection

Thai is. he thouzht it o matter of state diseretion whether 1t delegated
il 1 TN W W LLLTLL | o oty enrporaton, o a sherift
ete. He did pot doubt, however, that the Federal Government could
muoer on the States the obligation imposed by the Sherman amendment,

nd presumably e wonld have enforeed the am ndiment against o mMUnc-

|-'I corporation to which the !-l:||-|-.---|- ne obiliEation had been lJ-:ll":""'[
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.. [H]ere it is proposed, not to carry into effect an
obligation which rests upon the munieipality, but to
create that obligation, and that is the provision I am
unahble to assent to. . ..

to the States, . . . there are certain powers that inhere in
the State government, They ereate these municipalities,
thev sav what their POWEFS shall be and what their obliga-
tions shall be. If the Government of the United States
can step in and add to those obligations, may 1t not
it it

utterly destrov the municipality? 1If it ean say t
shiall be liahle for damages occurring from a rot,
where [will] its power . . . stop and what obligations . . .
might [it] not lay upon a munieipality.

“Now., only the other day, the Supreme Court
decided [in Collector v. Day, 11 Wall. 113 (1871)] that
there is no power in the Government of the United States,
under its authority to tax, to tax the salary of a State
officer. Why?  Simply beeause the power to tax involves
the power to destroy, and it was not the intent to give
the Government of the United States power to destroy
the rovernment of the States in ANy respect. It was held
also in the case of Prigg rs. Pennsylvania [16 Pet. 539
(124331 that it is not within the power of the Congress
of the United States to lay duties npon a State officer;
that we eannot command a State officer to do any duty
whatever, as such: and T ask . . . the difference between
that and commanding a munieipality with is equally the

ereature of the State, to perform a duty,”  Globe, at 795.

While Houze debate primarily eoncerned the question
whether Congress had the power to require municipalities to
keep the peace, opponents of the Sherman amendment in the
Senate primarily questioned the constitutionality of the judg-
ment lien ereated by the Sherman amendment, a lien which

T

ran against all monev and property of a defendant munici-
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pality. including property held for public purposes, such as
iails or courthouses,  Opponents argued * that such a lien onee
entered would have the effect of making it impossible for the
dpality to funetion, =inee no one wonld trade with it.
Moreover, evervone knew that sound poliey prevented execu-
tion against publie property sinee this too was needed if loeal
rovernment was to survive.®®  {This is the only '|II--|1-T being
nade by Congrezamen Farnsworth and Kerr, whose epeeches
are quoted by Bill. at 7-8.  In addition, Farnsworth's consti-
tutional ohijection was based on Day and Kerr's analysis
anplied to hoth municipalities and officers.  Thus, if Kerr is
credited, then &1 of the Aet would n'mh]u;i:--l-ul:hl|r':!i--u:||.
vhirh no one thought it was, see pp. 26=27, infra) Thus,
ereas constitutional objection in the House had rested on
niotentinl daneer to the independence of the States if the
Federal Government were allowed to mandate the duties of
ore ohiection in the Senate rested on the actual
nrobability that munieipal government would be extinguished
f over made subieet to the lien,
[ must stress at this point that T have to =sav that Bill 18
implv wrong in asserting. at 8, that “the tort remedy created
by the Aet would have seriously compromised [municipal
fnancial stability] in a wav which the contract ecases, familiar
to Congress, _did not.” He forgets that the enforcement
of contraets by the federal eourts
“lodd to a lively resistanee in Towa and then in Missouri;
more Nmited eonficts oeeurred elzewhere in the Mid-
West. and even in up-State New York. The clash with
Towa in the '60's, and that with Missouri in the '70's, were

i 3 T62 (= = nl T3 (Sen. ( V)
< a  id o (Sen ( I 0 {8 WETe ¢ orTect
I r o TR I i uLion b | 1

Garrett, 102 U. 8. 472, 513 (1880); The P 20 F. 207
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romparable to 1!:!' well ]-;' Oown "i'-""’]l s of dehanece by
he YVirginia eourt under Spencer Roane iglal -
Fairman, History of the Supreme Court of the United
States. Reconstruction and Reunion, 1864-1888 nt. 1. at
010 (1971)

The reason for thi=s unrest was often that the bonds being

enforeed were for enormous sums, were often frandulently

obtained or passed in a manner not in aceord with state law

||I;r were |-|'|'|-'1|'-"!|'-- eniors. d ill 1'--|-r'.*-! |"I"'ll'l"..' :!"'l often
put great financial burdens on the issuing municipalities,
F..I..!:;r_: 1l_|. onvcli roir I ':".I"ii'.'ll 1..;-"]- runtey E"'II"' ,If at

O18-T00KD,
If all this was eonstitutional and aequieseed in by the 1871
Coneress—and it elearly was—it s diffienlt to see how tort

hability would be unconstitutional ~::"!-|'~' beeanse it might

foree & municipality to pay a lot of damages. The only way

to reconeile these facts, which were notorious, with what was
-:-|:| ;:"_.'.:lT 1::i- !1I| i |||-'li‘-. ;- o recoE i'_-' 1!|:|' 1||" :':II FEan
Iment’s lien attached to all money and property, whether

or not that money or property was n eded to discharge the

lement, thereby dizabling the munieipality from providing
essential publie functions.  As T understand it, not even bank-

e

rupt communities were *-‘.:"_:'|'----| of the ability to perfi

mublie funetions, and similarly the il!l]"_"‘l:l’""."i of federal courts

under the Process Acts (see n. 36a, infra)—which would have
neluded & judement under £1 of the 1871 Act would not
have nrevented municipalities from discharging essential
nublic funetions. See Meriwether v. Garrett, 102 U. 8. 472

wrenee with respect to

under the

( 1880 | submit. therefore, that no n fi
the econstitutionality of tort remedies executed

Process Acts can be drawn from the w g-:.-;--.--r--:n---i:-n-'.u‘-----ﬂ

tive rermd LIT RS '] .l"-.' the ...‘;':Ii CInan :'.'!lll""!““': i L er-
tainlv a judegment was not unconstitutional gimply because it
1
LT

'I"l.,. !u =1t of the b | atpg |||'|'—|'-:||'I t= ;||H |}|!;‘_]| It :"rl vant
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to the question whether municipalities could be sued under
£ 1 of the Civil Rights Aet,”® nonetheless underscores the fact
that opponents of the Sherman amendment were arguing
primarily that the Constitution, in Blair's words, did not
“inten[d] to give the Government of the United States power
to destroy the government of the States,” and yet, somehow,
proponents of the Sherman amendment were intending to
exercige just such a power. To understand why this was so—
and. more important, why &1 of the eivil rights bill did not
threaten the government of the States in an impermissible
manner—it is necessary to examine the cases cited by oppo-
nents of the Sherman amendment.
The first case is Prigg v. Pennsylvama,. supra, whieh had also
heen cited by Shellabarger in support of the Sherman amend-
ment. In addition to confirming a broad federal power to
enforee federal rights against the States, Mr. Justice Story in
Prigg held that Congress eonild not insist that the States create
an adequate remedy for a federal right:
“r Art. TV is found in the national econstitution, and not
i1 that of any state. Tt does not point out any state
funetionaries, or any state action to carry its provisions
‘nto effeet.  The states eannot, therefore, be compelled to
enforee them: and it might well be deemed an uncon-
stitutional exercise of the power of interpretation to insist
that states are bound to provide means to earry into effect
the duties of the national government.” 16 Pet., at 615
616,

Indeed. Storv suggested that those parts of the Act of 1703

which conferred jurisdiction on loeal magistrates to assist in

8 Fxecution in suits under § 1. like all other on il suits in federal eourts

in 1871 would have been governed by stols procedures under the process
acts of 1792 and 1823, See Act of Mav 8 1792, ch. i 1 Btat. 275 At

of Mav 10 1828 ch. 68, 4 Stat. 278
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the arrest and return of slaves were unconstitutional, see id.,
at 622, a proposition with which other Justices agreed.”

The prineiple enunciated in Prigg was applied in Ken-
tucky v. Dennison, 24 How. 66 (1861). There, the Court was
asked to require Dennison, the Governor of Ohio, to hand
over Lago, a fugitive from justice wanted in Kentueky, as
required by § 1 of the Act of 1793,* supra, which il:lplt'TTlL'l!h-li
Art. TV, §2 ¢l. 2, of the Constitution. Chief Justice Taney,
writing for a unanimous Court, refused to enforee that section
of the Act:

“'Wle think it clear, that the Federal Government, under
the Constitution, has no power to impose on a State offi-
eer. as such, any duty whatever, and compel him to per-
form it: for if it possessed this power, it might overload
the officer with duties which would fill up all his time, and
disable him from performing his obligations to the State,

“The state officers mentioned in the law [of 1793] are not bound to
exerute the duties imposed upon them by Congress, unless they choose to
do an. or are required to do =0 by a law of the state; and the state

tire haz the power if it thinks proper, fo -_-:'u'!|||||i them. The Act

of 1793, therefors, must depend lineether for itz execution upon the offi-
cers of the United States named in t.” 16 Pet., at 630 (Tanev, C J.)

Mr Justice Melean agreed that “[a]s a general principle” it was troe
that “that Congresz had no power to mpose duties on =tate officers, as
provided in the act [of 17031." but he wondered whether the “positive”
obligation ereated by the Fugitive Slave Clause did not ereate an exeey
tion., See id., at 664665

“Be it enacted That whenever the executive authority of any state

in the Union . . . hall demand any person as a hagtive Trom JuaEt i
and shall moreover produce a copy of an indictment foand . charging
the person so demanded, with having committed treason felony or other

i ':i‘-"'"ll' of the

Crime, o I"::',--ll_ a2 authenti hw the EOVETTION OT el

etate . . . from whenee the person so charged fled, it shall b the duty of
the executive authority of the state or terntory to which such person shall
have fled, to cause him or her to b mrrested and secured and to

cause the fugitive to be deliversd to such agent [of the demanding state]

when he shall appear " 1 Stat
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and might impose on him duties of a charaeter incompati-
ble with the rank and dignity to which he was elevated by
the State.” 24 How., at 107-108,

Although no one eited [ nnison by name, the '|||I'i.l'|l‘"i|_:].l'
expressed there by Chief Justice Taney was well known to
Members of Congress.™ Reasoning identical to Taney's—
that maintenance of the federal structure of the Nation was
inconsistent with allowing Congress any power which might be
used to impede the States from earrying out programs within
their “legitimate spheres” of power, for, if it had such power,
it would inevitably override the independenee of the States
‘1 violation of the federal plan of the Constitution **—had
provided the ground for the Court’s decision in Collector v.
Day. 11 Wall. 113 (1871), to which Blair and many others
referred ©* in which the Court held that the Federal Govern-
ment eould not subjeet the salary of a state officer to a general
ineome tax. Although Day and Dennison were the only
Qunreme Court eases setting a limit on the enumerated powers
of the Federal Government, a series of state supreme court
cases 2 in the mid-1860's had invalidated a federal tax on the
process of state courts for the same reasons Dennison had
invalidated the Act of 1793 and these cases were cited with
approval by opponents of the amendment.*

* Representative Farnsworth, for exa mple, stated the holding of Dienni-
gom without mentioning it by name. See Globe, at 700,

0 Thiz ig the principle of MeCullod i v. Maryland, 4 Wheat. 316 {1819},
upplied to protect States from federal interference in the same manner the
Federal Government was ;T«-I---1--.’ from state interference

o at T4 (Sen. Davis); id., at 764 772 (Sen. Thur-

0nSep pog. Gl
man); ., al 711 (Sen Frelinghuvsen) ; i |

reciting logt of Dawl ui., Al T3 (R L ]I"--:r'-'.||' l"'l- at 790 'H P

at 785789 (Rep Kerr)

Famsworth) (also reciting logic of Day)
29 Ind. 279 (1864); Jones v. Estate of Keep, 19

ot Warren v. Poul,
Wiz, 360 (1865); Fifield v. Close, 15 Mich. 505 (1867); Union Bank ¥
il 3 Cold. (43 Tenn.) d25 | 1=i6G) [eth v. Short, 40 Aln. 385 (1867 )
Qep (lobe. at 764 (Sen. Davis); i, (Sen Cpsserlev). See also T

Cooley. Constitutional Lumitations w432 #4584 (1871 ed.)
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Prigg obviously prohibited Congress from insisting that
state officers or instrumentalities keep the peace. But it
stands for only the narrow proposition for which it was cited
by Representative Blair: that the Federal Government eannot
compel a state government, agency, or officer to provide a
remedy, either executive or judicial, for a federal right.
Therefore, equally obviously, Prigg has no bearing whatsoever
on the guestion whether a federal court could award damages
ander €1 of the 1871 Act against a state agency or officer for
a violation of a federal right, sinee when a federal court makes
o damage award under that section, the positive government
action required to implement the federal right iz earried out
bv that court, not by an agency or officer of the State.

The limits of the prineiple of Dennison and Day are some-
what more difficult to diseern as a matter of logie but more
apparent as a matter of history. It must be remembered that
Dennison and Day coexisted with vigorous federal judieial
enforcement of the Contracts Clause. Thus, federal judieial
enforcement of express limits on state power found in -the
Constitution, at least so long as interpretation of constitu-
tional limits was left in the hands of the judieiary, apparently
was seen to create no threat to federalism. Since § 1 of the
1871 Aet gimply conferred jurisdiction on the federal courts to
enforee §1 of the Fourteenth Amendment—a situation pre-
cisely analogous to the grant of diversity jurisdietion under
which the Contract Clause was enforeed against muniei-
palities—there is no reason to sUppose that opponents of the
Sherman amendment would have found any constitutional
harrier to § 1 suits against municipalities,

Indeed, opponents expressly distinguished between imposing
.l ohligation to LI--']L the peace :|"-| '||||-|-|~]_'..' 111'.|~1I:~"I".! eivil
lighility for damages on a mul ieipality that was obligated by
etale |_-:1.l. |1 ]:r'!*l- the peace, h'_1 '.L.'1!|i4'h ]::H' niot m "--II'L'I’.-!"'" of
the Fourteenth Amendment. lepresentative Poland, for

example, reasoning from Contract (launse precedents, I dicated
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that a federal law that sought only to hold a municipality
liable for using its authorized powers in violation of the
Constitution—which is as far as § 1 of the 1871 Aet went
would be constitutional :
“1 presume . . . that where a State had imposed a duty
[to keep the peace] upon [a] muniecipality . . . an action
would be allowed to be maintained against them in the
courts of the United States under the ordinary restrictions
as to jurisdietion. But enforeing a liability, existing by
their own eontract, or by a State law, in the courts, is a
very widely different thing from devolving a new duty or
liahility upon them by the national Government, which
has no powel either to create or 1]E‘.~=Trll}' them, and no
power or control over them whatever,” [Id., at T4,
Representative Burchard agreed:

“I'T'|here is no duty imposed by the Constitution of the
[Tnited States, or usually by State laws, upon a county to
proteet the people of that county against the commission
of the offenses herein enumerated, sueh as the burning of
buildings or anvy other |I|j]i|:_'~' to property or iHle'}' to
person.  Police powers are not conferred upon counties as
ecorporations: they are eonferred upon cities that have
nqualified legislative power, And so far as cities are con-
cerned, where the equal protection required to be afforded
by a State is imposed upon a city by State laws, perhaps
the United States courts could enforee its perform-
ance,  But counties . do not have any control of the
police . . . ." [Id. at 795

Moreover, if Dennison and Day are read broadly to prohibit
federal eourts from direeting munieipalities or their officers to
the extent needed to enforee federal decrees, they w ould be in
confliet with manv other cases. The power to enforee decrees

againet state officers to prevent them from violating the

Constitution or to foree them to hand over money or property
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taken or held in violation of the Constitution was repeatedly
exercised by federal eourts both hefore and after 1871, sece,
e. a.. Dsborn v. The Bank of the United States, 9 Wheat. 738
(12200 : Daws v. Gray, 16 Wall. 203, 220 (1871 (eollecting
eases) : Board of Liquidation v. MeComb, 92 U. 8. 531 (1876),
and, in the same Term in which Dennigon was deecided, the
Court held contrary to an expansive reading of Dennison or
Day that federal courts eould issue mandamus to munieipal
officors to enforee judgments in Contract Clause suits, see
Board of Commisgioners v. Aspinwall, 24 How. 376 (1861),
dizeuszed in Globe, at 751-752. The Dennison issue was not
areued in Aspinwall, but if Dennison was meant to create a
restriction on the power of the federal judiciary, that restrie-
tion would be “jurisdictional” and should have been noted sua
gponte Moreover, 1f D nnigon established such a limit, it
would have overruled Oshorn, vet that ease was rr*[:r*nt[-tﬂ}’
reaffirmed by this Court after Dennison was decided. - See,
e .. Davis v. Gray, supra. Indeed, cases applying the prinei-
ple announeced in Aspir wall are legion, see n. 32, supra, yet in
none of them does it appear to have oeeurred to eounsel that
the federal eourts lacked power to iz=ue decrees becanse of the
federalism prineiple announced in Prigg. Dennizon, or Day.
These cases. of course, do not establish that Prigg-Dennizon-
Day did not bar federal judicial deerees against state officers,
“hut thev have mueh weight, as they show that [the Prgg-
Dennison-Day] point neither oecurred to the bar or the bench;

d that the common understanding of intelligent men [was
otherwisel.,” Bank of the [nited States v. Deveauz, 5
Cranch 61. 88 (1800} (Marshall, C. J.). In 1879, moreover,
when the question of the limits of the Prigg prineciple was
squarely presented in Ex parte Virginig. 100 17, 8. 339, this
Court held that Dennizon and Doy and the principle of fed-
eralism for which they stand did not prohibit federal enforee-
ment of &5 of the Fourteenth Amendment through suits
directed to state officers.  See 100 7. S.. at 345-348




T5-1914—MEMO (A}
o8 MONELL ». NEW YORK CITY DEPT. OF 80CIAL SERVICES

That those who voted for §1 but against the Sherman

amendment would not have thought 31 uneonstitutional if
it applied to municipalities is also confirmed by considering
what exactly those voting for § 1 of the eivil rights bill had
approved.  Seetion 1 without question eould be used to obtain
a damage judgment against state or munieipal officials who
violated federal eonstitutional rights while acting under color
of law.* However, for Prigg-De nnisom=-Day purposes, as Blair
and others recognized.* there was no distinetion of constitu-
tional magnitude between officers and agents including
corporate agents—of the State: both were state instrumen-
talitics and the State could be impeded no matter over which
sort of instrumentality the Federal Government songht to
qsgert its power.  Dennison and Day, after all, were not =1its
arainst municipalities but against officers and Blair was quite
eonacions that he was extending Prigg by applyving it to
municipal corporat ione.* Nonetheless, Senator Thurman, who
gave the most exhaustive eritique of § 1—inter alia complamn-
ine that it would be applied to state officers, see Globe, at
217—and who opposed both § 1 and the Sherman amendment,
the latter on Prigg grounds agreed unequivocally that § 1 was
eonstitutional *®  Those who voted for § 1 must similarly have

1 Bae ¢ g. Glohe, at 334 (Rep. Hoar); il at 365 (Rep. Arthur) ; i,
at 374-375 (Rep. Lowe); i, at 355 (Rep. Lewis): (llohe App., at 217
i@an Thurman): id. at 216 (2en. Sumner). In addition, officers were
eluded amone these who could be aied under the sseond conference
sub=titute for the Sherman  Amendment Sep Glohe, at 05 (exchange
hetween Ren. Willard and Rep. Shellabarger) There were no constitu-
tiomal obi ctions to the second report

See Globe. at 705 (Rep. Blair): id., at 788 (Ren. Kerr) ; id, at 705

{Ren. Burchard) ; ad., at 700 (Hep. | rinswarth)

@ ST W e cannot comm:al d a =tate officer 1o do any duty whatever, as
aehic aned 1 ask the differenee hotween that and eommanding a munie-
ipality " (lobe, at 75

i Gpe Globe App., at 216-217, quoted, infra, atdt=42 33
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helieved in its constitutionality despite Prigg, Dennison, and
Day.

Thus. there is no basis in holdinge of this Court, the com-
mon understanding of the bar, or the debates to find in Prigg,
Dennison, or Day a bar to Federal Government power to
onforee the Fourteenth Amendment against the States, or their
agents, officers, instrumentalities, or subdivisions, through
federal judieial action even though such enforeement would
necessarily involve sanctions against officers or instrumentali-
ties who violated that Amendment.

. Debate on §1 of the Civil Rights Bill

From the discussion in Part B, supra, it 18 readily apparent
that nothing said in debate on the Sherman amendment would
have prevented holding & municipality liable under § 1 of the
Civil Rights Act for its own violations of the Fourteenth
\mendment. The guestion remains, however, whether the
seneral language deseribine thoze to be liable under § 1—"any
person”—eovers more than natural persons. An examination
of the debate on § 1 and application of aj propriate rules of
eonstruetion shows ||||1'|;'.:i\4||':t”\' T]m! £1 was 'l!lll‘lllii'ﬂ tio
eover legal as well as natural persons.

1. The Substanee of the Debate

The eivil rights hill was introdueed in the House on
Mareh 28 1871 by itz author and manager, Representative
Shellabarger, and he was the first to explain the funetion of
the first section of the ball:

“raption 17 not only pros ides a civil remedy for persons
whose former eondition may have been that of slaves,
hut aleo to all people where, under color of State law,
thev or any of them mav he deprived of richts to whieh
thev are entitled under the Constitution bv reason and

virtue of their national citizenship.” Globe App., at 6Y.

By extending a remedy to all people. ineluding whites, §1

went well bevond the mischief to which the remaining sections
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of the 1871 Act, including the Sherman amendment, were
:llr'lrl"‘:f“:"'ll.

Although he had adverted to difficult questions of consti-
tutional law at the outset of his speech, Representative Shella-
barger stated without reservation that the constitutionality of
£ 2 of the Civil Rights Aet of 1866 controlled the constitution-
ality of § 1 of the 1871 Aet, and that the former had been ap-
proved by “the supreme courts of at least three States of this
Union” and by Mr. Justice Swayne, sitting on eireuit,” who
had concluded “We have no doubt of the constitutionality of
eVvery provision of this act.” Globe ."Eil]r.. at 67. He thi‘ﬂ
went on to deseribe how the courts would and should inter-
pret £ 1:

“This act is remedial, and in aid of the preservation of
human liberty and human rights. All statutes and con-
stitutional provisions authorizing such statutes are lib-
erallv and beneficently construed. It would be most
stranee and. in eivilized law, monstrous were this not the
rule of interpretation. As has been again and again de-
cided by vour own Supreme Court of the United States,
and evervwhere else where there is wise judiecial interpre-
tation. the largest latitude consistent with the words
emploved is uniformly given in construing such statutes
anid eonstitutional provisions as are meant to protect and
defend and give remedies for their wrongs to all the
neonle. . . . Chief Justiee Jay and also Story say:

“ Where a power is remedial in its nature there is
much reason to contend that it ought to be construed
liberallv. and it is generally adopted in the interpretation
1|'|- laws, 1 Story on ll"IIJH'C"'.-fn'h'-'.l'i‘l‘-'. e, '!-‘_H-lu l;]"!H'
Apn., at 67.

The sentiments expressed in Representative Shellabarger’s

i The relercn 18 to Dnited States v Rhodes. 27 F. Cas. 785 (CCD

Kv. 18661 (Swavne, J.) (No. 16,151)
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opening gpeech were echoed by Senator Edmunds, the man-

ager of the eivil richtz hill in the Senate:

“The first section iz one that T believe nobody objeets to,
as defining the rights =eeured |J,‘.' the Constitution of the
1-|-ir|-r] .‘-'T:L‘;ul- !u-"ulﬂ-- v are as=ajled by any State law or
under eolor of any state law, and it 18 merely earrving
out the prineiples of the eivil rights bill [of 1866], which
have since beeome a part of the Constitution. . . . [Seec-
tion 1 i8] so verv simple and really reenacting the Con-
stitution.” Globe, at 569

And he agreed that the bill “secure[ed] the rights of white

men as much as of colored men.” fd., at 606

In both Houses, statementz of the supporters of § 1 cor-
roborated three points made by its managers: (1) that Con-
gress in enacting £ 1 would exercize the entirety of its power
under 85 of the Fourteenth Amendment: (2) that right
thinking required a liberal construction of the jurisdiction
thus eonferred on 1l fioed
stitutionality of § 1 followed immediately from the constitu-

tionalitv of 82 of the 1866 Act under the enforeement pro-

eral eourtz; and (3) that the con-

vigiong of the Thirteenth Amendment
Representative Bingham, the author of §1 of the Four-
teenth Amendment, for example declared the hill's purpose to
be “the enforeement . of the Constitution on behalf of
every individual eitizen of the Republie . . . to the extent of
the rights guaranteed to him by the Constitution.” Globe
App.. at 81. He eontinued:
“The States never had the right, though they had the
power, to infliet wrongs upon free citizens by a denial
of the full protection of the laws .. [AInd the
States dick denv to eitizens the equal protection of the
laws. thev did deny the rightz of eitizens under the Con-

‘-T.-'"T.III_ ;1_'|| seent to the extent of the exproess limi-

tations LT the States a5 I have ghown, [I'l‘
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citizen had no remedy. They took property without
compenzgation, and he had no remedy. They restricted
the freedom of the press, and he had no remedy. They
restricted the freedom of speech, and he had no remedy.
They restricted the rights of conseience, and he had no
remedy. . . . Who dare say, now that the Constitution
has been amended, that the nation eannot by law provide
arainst all such abuses and denials of right as these in
the States and by States, or combinations of persons?”
Id., at 85.

Representative Perry, commenting on Congress’ action in
passing the eivil rights bill also stated:

“Now. by our action on thiz hill we have asserted as

fullv as we can assert the |||i.tr-|~il-f irli-l"‘I!':llZ"l Lo he Tl‘f'l'll'i:l:l'll.

We have asserted as clearly as we can assert our belief

that it is the duty of Congress to redress that mischief.

We have also asserted as fully as we ean assert the con-

stitutional rieht of Congress to legislate.” Globe, at 800,

(ither supporters were quite clear that §1 of the act
extended a remedy not only where a State had passed an
uneonstitutional statute, but also where officers of the State
refused to earry out the law:
“PBut, the chief eomplaint is [that] by a systematic mal-
administration of [state law], or a neglect or refusal
to enforee their provisions, a portion of the people are
denied equal protection under them, Whenever such a
state of facts is clearly made out, 1 believe that [§5 of
the Fourteenth Amendment] empowers Congress to step
in and provide for doing justice to those persons who are
thus denied equal protection.” Id., at 15

Importantly for our inquiry, even the opponents of § 1 agreed

that it was constitutional and, further, that it ri'Ill'!"-"-t‘lll{“l an

attemnt to exercise the full power conferred by §5 of the




TH=1914—MEMO (A)
MONELL ». NEW YORK CITY DEPT. OF 80CIAL SERVICES 33

Fourteenth Amendment. Thus, Senator Thurman, who gave

the most exhaustive eritique of § 1, said:
“This section relates wholly to ecivil suits. . . . Its
whole effect is to give to the Federal Judiciary that which
now does not belong to it—a jurisdiction that may be
constitutionally conferred upon it, I grant, but that has
never vet been eonferred npaon it. It authorizes anv per-
son who is deprived of any right, privilege, or immunity
seeured to him by the Constitution of the Tnited States,
to bring an action against the wrongdoer in the Federal
eourts. and that without anv limit whatsoever as to the
amount in controversy, . . . [TThere 1= no limitation
whatsoever upon the terms that are employed [in the
hilll. and thev are as comprehensive as can be used.”
Globe App.. at 216-217 (emphasis added).

2 The Meaning of the Debate

Sinee the debates show that Congress intended to exercise
its full power under the Fourteenth Amendment and, further,
that Congress intended the statute to be construed broadly in
favor of persons injured in their constitutional rights, there
i« no reason to suppose that munieipal corporations would
have been excluded from the sweep of § 1. One need not rely
on this inferenee alone. however, for the debates show that
Members of Congress might well have understood “perzons”
to include munieipal corporations.

Representative Bingham, for example, in diseussing 1 of
the bill, explained that he had drafted § 1 of the Fourteenth
Amendment with the case of Barron v. Baltimore, T Pet. 243
(1834), especially in mind. “In that ease the city had taken
private property for publie use, without eompensation . . .,
and there was no redress for the wrong . . . " Globe App.,
at 84 (emphasis added). Bingham's further remarks elearly
indicate hig view that such takings as had occurred in Barron
would be redressable under § 1 of the bill. See id., at 85.
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More eenerally, and as Bingham's remarks confirm, § 1 of the
bill would log

redress for takings, since that section provided the only civil

wllv be the vehiele by which Congress !ﬂ'u‘;:c](-i:l

1t
Amendment neaquivoeally nrohibited |||.-:'.|“':-!'1-'-,'|[i'-:| tak-

ng Given this purpose, 1t hegrars reason to suppose that
I

eI ,!.‘- roextPnsIve W |I!: thi I nle rl‘l.'r-il:- Amer dment .'|II"] t

Coneress would have exempted munieipalities from suit,
in=isting instear that eor neation for a taking come from an

officer in his individual eapacity rather than from the govern-

ment 1 il had the benefit of the property taken.™
In additu by 1871 t was n— -."'I‘-""| |-|'| rl‘l;_‘l COFROTa-
} 1 i I ne tural persons for virt 1ally all pur-

ywoees of eonstitutional and statutory analysis. This had not
S - 1 s When this Court firet congidered the .:|||-~.1il.|-|
of the statns of corporations, Chief Justice Marshall, writing
for the Court. denied that corporations “as such” were persons
that term was nsed in Art. TTT and the Judiciary Aet of
1720 Q Banl of the Tnited States v. Deveaur, 5 Cranch

(1 S6 (18009 Bv 1844 however, the Deveaux doetrine was

‘A rorporation ereated by and doing business in a par-
ticular state is to be deemed to all wnfents and purposes
1 nerson. although an artificial person, . . . capable of
beine treated as a citizen of that state, as much as a
atural nerson.”  Louisville R. Co. v. Letson, 2 How. 497,

558 (1844) (emphasis added), discussed in Globe, at 751

talk - ' £1 of the | h Ajg et
| ’ ryv of | Bingham, but t neral Under
1 2 Commentar hie (Cior
| 5 LI d. 1873)
i | | mid 1 ah i L
. Thi " I. ', , ']
- 5, g
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And only two vears before the debates on the Civil Rights
Act. in Cowles v. Mercer County, T Wall, 118, 121 (1869), the
Letson vrncinle was automatically and without diseussion
extended to muniecipal corporations. Under this doetrine,

inal corporations were routinely sued in the federal
courts ™ and this fact was well known to Members of
(Inl"'_rr'l'-\-- n4
That the “usual” meaning of the word person would extend
o munieipal eorporations is also evideneed by an Aet of
Congress. the so-called “Dictionary Aet,” which had been
passed only months hefore the Civil Rights Aet was passed.
This Act provided that
“in all Acts hereafter passed . . . the word ‘person’ maj
extend and be applied to bodies politie and eorpo-
rate . . . unless the eontext shows that such words were
intended to be used in a more limited sense[]." Aet of
Feh. 25, 1871, ch. 71, § 2, 16 Stat. 431.
Municipal corporations in 1871 were ineluded within the

nhrase “hodies politie and eorporate™ * and, aceordingly, the

i8ea ¢ q. Clobe, at 777 (remarks of Sen. Bherman); id., at 752
HE Rep. Shellabarger) | ‘sounties, eities, and corporntions f all
- of nd ome thoroughly established

I 2 1 FEFR0N eTsnna at W
i S , . ted States Constitution does
' - 1 end rd he saed ir the eourtz of the

Tnited States L

s Gee Northwestern Fertilizing Co. v. Hyde Park, 18 F. Cas. 303, 304
(COND TIL 1873 (Ne. 10.336) : 2 Kent's Comment rics *275-*279 (12th
0 W Holmes od 1973). See also United States v. Hodson, 10 Wall. 395,

0T (1870 (the Tinited Siates dezeribed a8 |---|‘|" politic) ; ['ni
nC.J) |

Stat v. Maur -2 Brock. 98, 100 (CCxxx 1523} (Marsh

TTnited St 1 i rorverTImIen | nid wynspuent]y v hady politie Vil
carmorn o™ Indesd, ) thought that bodies roliti wnd  cory [
included governments wae sufficiently common in 1871 that th dr

af the H vaned TTmited State Statntes pemovied t] phraze from the
tionary Aet one vear later to as oid the mconvemnence of requiring Wor
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‘nlain meaning” of § 1 is that local sovernment bodies were
he included within the ambit of the persons who eould be
nder €1 of the Civil Rights Aect. Indeed, a Cireuit

e apparently the first reported

&
=]

the Dictionary Aect in precisely this way
in a ease involving a corporate plaintaff and a mumnicipal

See Northwestern Fertilizing Co. v, Hyde Park,
203 304 (CCND 111 1873) (No. 10,336).%

the reach of statutes to private corporations 1 Revision of the

| I Siates Satutes 19 (1872)
'} - ey il T winge that ther a mio digrermni=
| ¥ e nn ] 1 Vi 7 1 eornoral ion onld no b
i Peen =y 0 | t 304
In « d ihe effect of the Dietiomary Act In M onroe, however,

Diomglas anmarently  forasing on the word “may,” sated: “this

lef n |ol persor e T n lowable, not & mar datory, one " 3685
1 - t 191 A Wt 1 gl-'-'|‘-.- history of the Dhetionary Art
hows this e usion to b Orr

T'her e ez peferenee i the legmelative history to the definition of

ihe Dictionary Act'= sponsnt dizen=sed the

h <euline gender may be applied to {emales.”
!-"-" Liom, ||-| -1|I|-.:_'
| hiect [of tl f to get Tid of a great deal of verbosity in
¢ statutez by providing that when the word ‘he’ 15 u=ed it shall inelude
mal well as males[].” Congressional Globe, 41st Cong \d Sess.. TTH
7. 15710 (emph el
1 n Tru Il's view fl ord “may” meat hall 2yeh a manda
ory use of tl nded nees of the words defined by the Dictionary
Aot iz alen required for it to | nrm intended funetor io he a guide

Qoo id.. at TTH (R marks

i ioles of eonstruetion” of Acts of Congn
1= “allowable, [but] not manda-

= Trumbull ) Were the defined 1 Ulow
r n=tn 0 / L 1 waonld be 1 rul 'I
C m | the definitions o I
| T t whern th L b tere
i 1 om 1 o | | | th
] n! ere 1o } 1 | 1 TINiTE 1 1 Ll Lert v il
J tern Fertilizing court viewed the matter 2ir m
n the on i ol & 1 tl eivil rightz bill ealling for a
| | i nEne thiat i
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111

This Court has not frequently followed stare decisis with the
nunctiliousness argued for by Bill Nonetheless, assuming
that John Harlan was correct that one seeking to set aside
precedent has a heavy burden to bear, that burden is dis-
charged here. In additign, in considering how much weight
Monroe and its progeny er due, it i8 useful to keep in mind
that no party briefed the municipal liability issue in Monroe.
Nor. indeed, did anyone brief the issue in City of Kenosha or
Woor. Indeed, petitioners in Moor did not even challenge
Maonroe's holding. See Brief of Petitioner, Moor v. County
of Alameda, at 9. Therefore, with nl]_:l_‘l_ug_lilit}.‘, I suggest that
the areuments presented by amici here and in Part 11, supra,
are wholly new and go substantially beyond anything so far
|1|'|~.~ur~|-t|~t1 to the Court.

Moreover, | suggest that one ean find ambiguity in the
congressional debates only by attributing to all Members of
Congress, as Bill does, the clearly erroneous beliefs of a few.
If. however, one attributes to Congress an intent to apply the
then reeently announced constitutional doetrine of Collector v.
Day. supra, which is the case cited most frequently in the
debates, the debates become very clear. When a correct con-
<t:tutional theory. under which the Sherman amendment was
unconstitutional, is available and repeatedly referred to in the
debates. 1 ask what possible justification there can be for
assuming that Congress had some other, erroneous constitu-
tional limit in mind?

Even if a majority does not agree with me that Monroe
dhould be overruled outright, certainly the error of our ways
i sufficiently clear that Monroe should not be extended to
cover echool boards.

The Reconstruction Congress that passed the Civil Rig
vot, of 1871 did not, of course, directly address the question

13

nrama facie be construed to meln le “hodies politic” among the entitics that

eould he sued
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ether avasi-munieipal bodies such as school boards were
i Ty i11 . i r ] ".-.’ Ty ,!, d = nee I'I'II!Z]:I" I'-]I:I"_|r'-'|"|
ite rudimentary stages at the time tl v ot was adopted
 [Ppp— hnal atd dane bheine -'_,r';:;”" nnknown.,

v. Board of Eduration, 347 7. S. 483 400 (1054), it

nld have been most surprisin e had it done so Civen that

TVt e ry II. “+f of ]\"'_I P !"H’f":‘. ”!,]._. T r|__\ hefare 11 i

' wvigion that beeame § 1983, provided that

1 1 1=

N Acts Berpaftar nassed e ward ‘nerson’ mav extend

A be annlied to bodies politic and eorporate . unless the
hewe that Tthe word 1 seee 303 4o he used in &
limited] =01 v phe T nlaneible hasis for eoneludine

A & 1083 did not ATTIRIOTN :'_||[

Wl not have approved, school boards being sued under

1 1= t Wi nnd the explieit languam
Thit fin \II of TR A " '|Ij|' S tat] nam '| 1'|”.,
! Lo i Ty i o111 1|."l”'|1' Pt v EOTN-

al nower, there 12 simnly no reason Lo Buppost that

1871 Conere wonld have 1‘|!||"'_'!.1‘ iteelf at a greater
ity in acting to IMpPOos: I..‘_I'!;.‘._-_.Ir'“,-“._- on. _1'-I-|:| 'l'-':ll“'. 11:'!“
inal bodies than it was 1n regulating

Thus the 'f:l"""“!'-r".'ﬂ':.'l"' in

1T that the rejection of the Shermar amendment eannot

intorpreted as evineing a firm congressional decision to

s alities onteide the ambit of § 1983 applies with
1onet eqnual foree to the ous af.10m whether arhool |--|:|h!'c are

et to suit under that section.

Iy o our cases compel us to exemplt sehool boards from

from it Ag we and anyone in this country who

e tha mewSieg e '|__|._-\,_ g'l_.. ._ir--:._1;,.|!| =2 |-|||_|.!,_;.\.!\. |!|._.

We have, after plenary eonsideration decided the
sht under § 1983 in

te of well over a seore ol CAses b
ioh the principal defendant was a echool board.® In a
[ i | -] (19571 I Baoard I i
o U 8 (19771 : Vorchheimer v. School District
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number of these cases, g 1983 "'"""_'I"!: with 28 7.8.C § 1343,

1s the only alleged hasis of ijurisdiction.”® Moreover, the

relief sought against the echool boards in these cases has not
heen limited to declaratory and :otunetive relief.  In LaFleur's
companion ease, Ci hen v Chesterfield County 8chool Board,
414 17, 8. 632 (1974). a case hrought solely under § 1083, 414

" Q. at 638. the petitioning plaintiff sought an award of

hacknav at -] attorney 's fres '1':"' at ﬂ!-:- 41'||-|I|1: b -:"'11 as w .-'I'l
. deelaratory and ”:'”...r-r]-.-! relinf In none of thesr cases
i il VI i1 aty r!|:|1| -._.1_|_|-,' ]-..-.:n,‘._ |;-“|-'E|| naot I‘.!n. -'||u||

heeause they are not toaraone’” within the me aning of that
ctatute. Indeed, T believe that Lewie capsuled our under-

<tandine about the anahility of school boards under § 1683 18

. ' T a = T I # A I ah 8 I '

o {17 S c (1076) - Millih Bri 418 17, 8. 717 (1974)

I oy | I i the (5 Riel 1 416 17, 2, Btd (1074)

y - 2] romraae 414 T1. 8. 632 (1974); | 3

5 I A 1 2 1= 197 Ban A g N Fy

| 111 T7. 2, 1 (1973 5 v, O Iatte-Mecklenburg B |
F 1 e TT 2 1 (10 A | v. Cit Memnhiz Board
. i - a oaa {1070y Carter v. West Fel Parish

5 I i 1 = i 1IHELE) i I g Count f i

. B g 19 (1960): Kram t Frae Scf n i
E T ) v D fe Indenendent Seh Distrct
T s ] _|| iy 3 |r { (o | . | i1 ] = 'l

apRY: R , ] . 1 11 2. 443 (1968); @

i sty Sk T A f P a1 17. 8. 430 ']'-"."\' st t
b | - ams 1.8, 203 (19 Fal v [ i
o - =, Q2 {1063 AT F B Ed 13

RBAS 1 ik il . h Sch | B G5 T 3. 569

(1061); B \ d n, 347 U, 8. 483 (1954)

i [ T LaF . 414 T B, 632, oA 1974

I v. 5ol ] | U. 8. 180 (1973). AP fi :

- v O " r ] oo ed ol | b ¥ 17, 8.1 (1971)

s\ mendix. at 465a; Nort ( Memphis Board of Ed

no g (107 L ’ [ £ 3: 1 Dies ]

Ind f ot & Dyistr S B 04 (1069 [=Ners ] {

« Reldueation. 3 ans. 671 (1963)
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his digeussion of the nature of school desegregation suits in

Millikq . .”' 1.5.']1(':'1‘ hie nh_-'[-r'\.'i*ri:
“Normally, the plaintiffis in this type of litigation are
students, parents and supporting organizations who desire
to desegregate a school svstem alleged to be the product,
m whole or in part, of de jure segregative action by the
public school authorities. The principal defendant is
wenally the loeal board of education or school hoard.
Oecasionally the state board of education and state offi-
cials are joined as defendants.”  Milliken v. Bradley,

U 8 —, (1977) (45 U. 8. L. W. 4873 48]80
(June 27, 1977)) (Powenw, J. concurring) (emphasis
adided).

Although we did not expressly address the jurisdictional
question of a school hoard’s amenability to suit under § 1083
in our previous deecisions, too much water has Aowed under the
bridge to consider the issue anvthing but settled. As Chief
Justice Warren said in Brown Shoe Co. v. United States, 370
7. 8. 204 307 (1062)

“While we are not bound by previous exercises of juris-
dietionin _cases in which our power to act was not qies-
tioned bv/was passed sub silentio . . . neither should we
rhsregard the implieations of an exercise of judieial author-
ity assumed to be proper for over [33] vears.”

Over a eentury and a half earlier, Chief Justice Marshall ren-

dered a similar admonition. Tn holding that a corporation

was capable of bringing suits in federal court under the Judi-
ciary Act of 1789, he reazoned:

“Such has been the universal understanding on the sub-

ject.  Repeatedly has this court decided causes between

a corporation and an individual without feeling a doubt

respecting its jurisdietion. Those decisions are not cited

as authority ; for they were made without considering this

particular point; but thev have mueh weight, as they

show that this point neither occurred to the bar or the
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bench; and that the eommon understanding of intelligent
meon i"' |t}|ilT i'il'i:—-“r'[',-u" I'x:mT'\ll_.1 'I-;rr.lllr_ Jl.r _f;” f.-h“-lh__“r
States v. Deveaur, 5 Cranch 61, 88 (18007,

Congressional action taken in the wake of our decisions, far
from showing any dissatisfaction with our notion that sehool
boards ean be sued under & 1083 has presumed that sehool
hoards are subjeet to suit under the statute and approved that
principle.  In 1972, spurred by a finding “that the process of
eliminating or preventing minority group isolation and
improving the qualitv of edueation for all children often
involves the expenditure of additional funds to which loeal
educational agencies do not have acress,” 20 T, 8. C.
2 1601 (a) (1970 ed., Supp. V). Congress passed the 1972
Emergeney School Act, SBection 643 (a)(1)(A)(i) of that
Act, 20 TU. 8. C. §1605 (a)(1)Y{(AY(i) (1970 ed., Supp. V),
authorizes the Assistant Secretary

“to make a grant to, or a contract with, a local educational
MFeEncy [l hich iz rrrlllllq LT .'Il'".rull il J]‘.l'lﬂ'f.ll ,.:-,l,,'l.-{, JIHI.\' h!'i'i"]
undertaken pursuant to a final order izsued by a court of
the llnited States which requires the desegregation of
minority group searegated children or faculty in the
F':ll'rilr'-i1."||'1.- ar ||‘ = ""“'li.'ll"l' "'l"lll"l('l.r-\- l:'l.'- I'\-”I'tl :|;:"r|"_'\'. or
otherwise requires the elimination or reduetion of minor-

ity groun i=olation in such schools”  ( Emphasis added. )

" A “loeal eduestional ageney™ 12 defined by @ 17 8 C. B 1619 (8) a=

i public board of education or other I iblie authority legally constituted

within a Btate for either administrative control or direction of. publie
element or secondary schools in ity, eounty, township, school, or
other political subdivision of Riate, or federally  recopnized Tndian
reservation, or such eombination of school districts, or eounties = are
recosnissd in & Btate ng an administ rative nreney for s Tubhe Hementary
or secenndary srhoole. or mbination of loeal sdpeational agene and
ineludre any other public institution or ageney having administrative con-
trol and dirertion of a public elementary or secondary achool and wher
Il'-:-lul---h-!".' for the rontenl and direetion of the tivities in snrh schools

are to be assisted under thi= chapter is vested in an ageney suhor-
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Congress thus clearly recognized that school boards were often
parties to federal school desegregation suits. Sinee virtually
every federal school descgregation ease brought up until the
time the 1972 Emergeney Sehool Aet was passed was brought,
at least in part, under § 1983, it simply eannot be said that the
federal desepresation suits Congress had in mind were not
brought under that provision. In § 718 of the Aet, 20 U. 8. C.
§ 1617, Congress gave its explicit approval to the institution

of federal desegregation suits against school boards—presum-

ably under & 1983. That section provides:
“U'pon the entry of a final order by a court of the
Inited States apains! a local education agency . . . for
faillure to c'--lllj-]\' with anv provision of this I“;'.'.!.":Ih"[’ or
for diserimination on the basis of race, eolor, or national
origin in violation of title VI of the Civil Rights Aet of
1964, or the fourteenth smendment to the Constitution
of the Tnited States as they pertain to elementary and
secondary eduecation, the eourt, in its diseretion, upon a
finding that the proceedings were necessary to bring about
complianee, may allow the prevailing party, other than
the United States. a reasonable attorney's fee as part of
the ecosts.”  (Emphasis added.)

Two vears later, Congress found that “the implementation
of deserregation plans that require extensive student trans-
portation has, in many eases, required local educational agen-
cies to expand [sic] large amounts of funds, thereby depleting
their finaneial rezources . . .. 20 U, 8. C. §1702 (a)(3)
(1970 ed.. Supp. V). (Emphasis added.) Congress did not
respond by deelaring that sehool boards were not subjeet to

suit under & 1983 or anv other federal statute™ “but simply

dinate to such a board or other suthorty, the Assistant Seeret ry may

eongider such subordinate agency as a oeal educational ageney for pur
pose of this chapter.”
reiterated that a canse of action, coEmMiza-

;.l_'! liee &elvonl]

ble in the federal eourts, exists for digerimination m th
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[leriglated | revieed evidentiary standards and remedial priori-
ties to be emploved by the eourts in dee ding such ecases.™
Brief for National Education Assn. and Lawvers' Committee
for Civil Rights Under Law. at 15 16,

Congress’ most reeently legislated in light of the fact that
school boards have long been deomed “pesrons” within the
meaning of § 1983 in enacting the CivikRithts Attorney's
Frees Award Act of 1976, 42 T7. 8, C. A, §1988. That act
allows the award of attorn v'E to the prevalling party, other
than the United States. in a number of eivil rights actions.
including “anv action or proeeedineg to enforee a provision of
sections 1081, 1982, 1983, 1985, and 1986 of this title [42
I.8.C]J. " The Senate Report on the Aet observed

“IDlefendants in these cases are often state or loeal
bodies or State or loeal officials. In such cases it is
intended that the attornevs' fees, like other items of costs,
will be colleeted either direetlv from the official. in his
official ecapaeity, from funds of his ageney or under his
control, or from the State or loeal government (whether

] ¥ byt IF
of not the areney or government 12 named az a party).

Both the Senate and House Reports cited with approval a
number of eases bronght under & 1983 in which a school board

ot 20T =, ) 88 1703, 1706, 1708, 1710, 1718, The Act assumes
that srhool boards will u=ually he the defendants in such suits For exam-

ple, 82101 of the Act, 20 17, 2, . B 1710 nrovides:

't ! ey (enersl 11l not institute a civil ander sseti 17048 of
thiz title ['which allows for auit by | = and the Attormey
Cienier It il m on in before he

{ o fl ! ! i | i W il ndition

d hio I | et itate ® | f I J
rohibi inzt dizerimin il adt onl. "
=, "M% of ] A i1 = " BI1TI® worovid | 0T M
{ oonnrt | b=t TER1! ‘ fir t] lefrr t edueational
wosiyr | tified [ gl 1 il nith or fonrt th

e o | i hil d il 1

¥ 'q ™




1=1914—NMEMO (A)
# MONELL v. NEW YORK CITY DEPT. OF 80CIAL SERVICER

was the primary defendant.™ Congress was thus well aware,
.

it was in passing the 1972 Emergency School Aid Aet and
the !'\-||I.'I| FEdueational 1:'::"|||"[.j'!|:T§|-:~; Art of 1974 Tllll.l _-::-‘hﬁ[]]

boards and other local governmental bodies could be, and very
often were, sued under § 1983. In passing the Civil Rights
\ttorney’s Fees Award Aet of 1976, Congress affirmatively
built upon this prineiple and displayed its willingness to hold
those bodies liable for monetary as well as declarntory and
njunctive relief,

Just as Congress' passage of legislation premised on the
assumption that school boards are properly the subject of
eivil rights suits, the vast majority of which are brought under
5 1987, hespeaks its acceptance of that notion, so too does its
persigtent refusal to enact legislation limiting the jurisdietion
of the federal courts over school boards. During the heyday
of the furor over busing, both the House and the Senate
refused to adopt bills that would have removed from the fed-
eral courts jurisdietion

“to make anv decision. enter anv ill-k’lnl'rlf, or 18s1e any
il |"r' T "|||i"'.I rF any & -r'-"|“r lrllln'i':""lr 1'“ rll.f'l‘il'I any I"'1'|:1||E!"' :1'
the racial composition of the student body at anv public
echool or in anv elags at anv publie school to which =stu-
dents are assigned in conformity with a freedom of choiee
gvstem, or requiring anv school board to transport anv

students from public sechool to another [1::Hi1" achool or

| Senate R 1 B rod v. 8 Board of the vy of

K i I 416 17, S, 6968 (1974). for th O 1 that under the Aet
’ d he 1 nendent I | No. 44-1011, at 5

The Bers | ] ] r 1 ; . _— y in whiel
Y Py . wirded  sosinet lwsl | e in artiong hroaght
nider & 10 I i The Hou [ 1] v ailditior P ovingly citing

Rradiey, 1. . Rep. No. 94-1558, at 4 nn. 6, 8, and Northeross v. Mempl

Roard of Education, 412 11, 2, 427 (1973), id.. at 6, 0, observed : “Section
1983 lizenl to challenge offirial dizerimin ns racial segrega-
o impoecd | 1 I vy I I of on, 37 U, B 453
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from one place to another place or from one school dis-
trict to another school distriet or denving to any student
the right or ‘_-'_"‘_1. ilege of attending any [1':=f.|':|' school or
rlass at anv public school chosen by the parent of such
gtudent in conformity with a freedom of choiee system, or
requiring any sehool board to elose any school and trans-
fer the students from the closed sghool to any other
school for the purpose of altering the racial composition
of the student body at anv publie sehool, or precluding
anv sehool board from earrving into effeet any provision
of anv eontract between it and any member of the faculty
of anv public school it operates speeifving the publie
erhonl where the membor of the faeulty is to perform his
or her duties nnder the contraet.” 8. 170, 93d Cong.. 1st
ez 21907 F1O07T2Y: H. R. 150, 92d Cong., 1at Sp=a

- Tj”l- { '.”Tl | .--'|:-|-.1_|: |8 '|-|r:||'1!'|

Other bills designed either completely to remove the federal
courts from the school desegregation controversy, S, 287, 93d
Cone.. 1st Seaz. (1073). or to limit the ability of federal courts
ta subiect school boards to remedial orders in desegregation
eases. 8. 610, 03d Cong.. 1st Sess, (1073): 8. 179, 93d Cong,,
2 (a) (1073): H. R. 13534, 92d Cong., 2d Sess,
2y, have similarlv failed.

In eum. sunport for the proposition that school hoards are

1st Spe=, &
T

£ 2922 (19
not “nerenns” snhiject to suit nnder & 1983 cannnt be found n
the congressional understanding at the time & 1983 was passed,
our subsequent construction of that provision, or the congres-
I-iul-;l resnonss o our I rl=I0ns, rT1-;| tl'l' conirary, eacil 'I'F

thpes ponsilerstions con j.r-]-. nrecieely the opnosite o onelusion.

The only possible justifieation for holding that school hoards
cannnt b mine "l 'I'II'r]I'f' 21083 1= a deeire fJ-' anine maodieum ["F
conaigtoney with Monro _"|‘,_r.|'|.:!-|.-.q-|-i||1_-:§ 1083 -,'|'F_-r'|i|l~:'r'|"

arainet municipalities. Yet such an outcome gtretches stare

decisis bevond its breaking point. by extending a clearly
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erroneous deeision at the price, as John said at Conference, of
making ourselves “look like fools.™

IV

The following practical consequences flow from the preced-
g examination and analysis of § 1983, Quasi-municipal
hodies sueh as school hoards at the very least, and, ideally,
municipalities themselves as well, may be sued direetly under
1983 for both monetary and injunctive relief when the
municipality or quasi-municipal bodv bears a significant
ilegree of responsibility for a constitutional deprivation. The
most elear-eut eases are those in which the uneonstitutional
artion is taken pursuant to a munieipal ordinanee or regula-
tion. Beeause unwritten practices and predilections may, by
foree of time and consistent application, erystalize into official
policy. these too may provide a basis for direet suit against
municipal and quasi-municipal bodies, See Adickes v. 8. H,
Kress & Co., 308 17, 8, 144, 167-169 (1970).

The cornerstone of this approach 18 that a municipal or
auasi-municipal bodvy mav be directly sued under & 1983 for
any relief necessarv to redress a eonstitutional deprivation
when it hears some hlame or fault for the constitutional
infringement.®  Converselv. where the body bears no signifi-

1 Tn Rizzo v. Goode, 423 T, 8. 362 (1978), we recogmized that fault is
erneial faetor in determining whether relief mav rm against a party for
it® ||!-"_'-|’I participation m ennstitutional tort .|"|-'iI'E""i-C.IIE"'_" the rehefl

nrowed by the lower eourts in the case at hand from that sanetioned I'lfl'

! Court 1 o tion cases such az Swann v, Charlofte-
Veellenbura B n, 402 17, 8.1 {1971}, and Brown v. Board
[ Edueation, 347 17, 8, 453 (1054}, Jrericr RErNgtier explained :
Respondent s 1ErTION ritical factual distinetion hetween their
nd the desezregation cases decided by this Court. In the latter
gregation imposad by law had been implements d hv state anthorities for
1y IngE ill'|--l|= of time., whereas in the mstant o the Instrict Court
found that the responsible suthorities had plaved no affimmative part in
depriving any mi mbers of the two r Sl dent elazzes of any constitutional

whom injunetive relief wag directed in enses mach

rierhits Those
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'..- 1d not be vieariously liable to svit under the doetrine

of respondeat superion for such liability without fault

nreeigely analogous to the i bilitv impo=ed by the Sherman

Imwent which i1

1 ag mneh 1 Voor wher wie rihaereed r_l at

e 1871 Coneress refused to imposs, This

{oneress 1icl vt | a mafter of federal lmwe, to
n 5 rarions liahil ’ municinalities 1_"“... vinlations l'-'F
£ el g 1 rimhita bhv thair minloveas ™ 411 17, 5. at 710
n. 27 hasis in original

5 1 F o ] hwr] 1 1
1 in tl nnl mber ] I 0l
| 1 hlacl | | T
- ] } )
¥ 1 i"T I!' 1 IS
E I 3 1 ! Th : i 1 +k
1 | <7 t i \
| i R 1 < 7T . 2t 1
| [ X . 1 T i r L el Frgey sy s b
i 1 | } I l
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. | . -
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Thug, munieipal and quasi-municipal entities, like govern-
mental officials, must bear responsibility for their unconstitu-
tional acts. Where injunctive relief is sought, the effect of
this doetrine on extant law will bhe negligible.  Virtually all
decizsions ginee Maoor have read that ease, in eoffect, simply as
announeing a rule of pleading that prohibits the issuance of
injunetive relief direetly against a municipality, and have
permitted anv injunctive relief necessary to remedy a con-
stitutional violation to issue against the governmental offieial
ementing the unconstitu-

respomsible for formulating or imp
tional aet or poliecy. Where monetary damages are sought
against a munieipal body under § 1983 to redress a constitu-
tional violation, however. the matter 1= a hit more
complicated,

Under eases such as Wood v. Strickland 420 17, 8, 308
1975), and Seheuer v. Rhodes, 416 17, 8, 232 (1974), many
governmental officiale are entitled to a oualified moo]-faith
immunity, whieh is, in effect, a defense, At first blush, there
wonld anpear to be little reason to hold municipal and quasi-
munieipal bodies, as such, to a higher standard for safezuard-
ng constitutional rights than the standard the officials who
comprige those bodies and formulate their policies are held to.
This initial impression is buttressed by the fact that the
common law generally afforded munieipal bodies immunity in
the performanee of their “eovernmental” funetions coupled
with the approach we have eonsistently taken in determining
whether and to what extent a eiver defendant 12 entitled to
immunity in a § 1983 action—namely “a considered inauiry
into the immunity historically accorded the relevant offieial
at rommon law and the interests behind it.” Tmbler v. Pacht-

v wal et JRIT, i hiig mot b n apm d ur ler B 10853 '-|-.-.--._-|| it =t

he noted thet t) e m— . - - i it haodiess was fors
lnaied] | tutory it wn th uch bodies were not subject

to & 1083 liability.” MeDonald v, State of Ilinois, 557 F. 2d 596. 604
i T I'!._-"l

P Rer 18 E. MeQuillin, Mumieinal Corporations 25324 (3d ed, 1DA3)




TH-1014—MEMO (A)
MONELL ». NEW YORK CITY DEPT. OF SOCIAL SERVICER 49

man, 424 17, 3. 409, 421 (1976). However, for two reasong 1
believe that it is both unwise and unwarranted, at this point,
to announee a flat rule that municipal and quasi-munieipal
bodies are entitled to precisely the same type of immunity
afforded governmental officials under Wood and Scheuer.
First, the common law of municipal immunity “[flor well
over a eentury . . . has been subjected to vigorous eriticism.”
W. Prosser. Handbook of the Law of Torts 084 (4th ed. 1971).
Az a ronsequence, there has been “a minor avalanehe of deei-
a
radieal change in the law, Fd.. at 985, Seeond. the poliey

gions repudiating munieipal immunity” that portends

considerations that underlic the doetrine of nun!irri]m] 1m-
munity differ significantlv from the coneerns we identified
as the source of the qualified good-faith immunity recognized
in Sehener.  Weither of those econcerns—"(1) the injustice,
particularly in the abzence of had faith, of subjecting to lia-
hilitv an officer who i= required, by the legal obligations of his
position, to exereige dizeretion: [or] (2) the danger that the
threat of such liahility would deter his willingness to exeeute
his office with the decisiveness and the judgment required by
the publie good” *—seems particularly poignant where the
1083 defendant is a municipal or quasi-municipal bodwv.
With respect to the first coneern, it eould be argued that. far
from being unjust. it is guite fair to saddle a governmental
entity that has harmed an individual with the responsibility for
rectifving that harm: for this soreads the eost of the uncon-
stitutional action among the members of the politv—those
1."‘!"’:! rean '.'l' F-i‘llr'ﬁ'*—- I!F ‘-.I'l' ||||'|'|'|El"i|"'!|t EHH[".'I": .'|l'li|'ir':-i :'i_”'ll_ W 1“!
are ultimately responsible for them®™ With respect to the
seeond concern, “the risk thet imposing liability unqualified

by an immunity or good-faith defense upon munieipalities
% Schevwer v. Rhodes, 416 17, 3, 232 240 (1974)
See Note, Damage Remedies Agninst Municipalitics for Constitutional
Violationz, 80 Harv. [ Rev. 02 058-058 (1978 : Note, Vienrious Liability

Under Section 1983, 6 Tnd. L. Tev. 500, 515 (1973)
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mild deter their officials from conseientiously executing their
publie duties seems mueh more attenuated than the risk
attendant t
selves,”  Note, Damare Remedies Against Municipalities for
Constitutional Vielations, 80 Harv, L. Rev. 022, 957 (1976)
a journal whose wisdom Bill apparently recognizes). Indeed,
t might even be that the imposition of liahility direetly on
covernmental bodies eould have a beneficial effect on per-

v imposing suech liability upon the officials them-

formanee by providing responsible officials with an incentive

Given these considerations, the most judicious course is
clearly to permit the lower eourts to grapple with the question

of the immunity munieipal and quasi-municipal
{ entitled to when sued for monetary.pelief under
§1083. Cf Rivens v. 8ir ['nknown Federal Narcotics Agenis,
403 U, 8. 380, 397-308 (1971). Only after the issue has
received sufficient ventilation and percolation in the lower

courts 1 ] ;I IIII' Imeaed for our f'-\.lrl-;l:ll"'r;'-l:'l"_

APPENDIX

\s ) | I “' ']| I wWas As :l'llll"l'-":
That if any hous tenement, eabin, *-C'-n;~ building,
rm, or granary shall be unlawfully or feloniously demol-
ished. pulled down, burned. or destroyed, wholly or in
t, by any persons riotously and tumultuously assem-

bled together: or if any person shall unlawfully and with

i {
i | wic whipped, seourged, wounded, or

| by any persons riotously and tumultuously assem-

bled torether: and if such offense was committed to
-I--'-r'i-.-- '.:Il_'-.' F" rs0n of anvy I-:_". t eonti III'I L1 [T E:. }'_1.'
1 v Constitution and ::I,."‘- of the United States, or to

deter him or punish him for exercising such right, or by

reason l"l-]:i" race col i, OF previous col dition of servit .'|':'

||;|_!l_';;I|I- of the county, eity, or
|

in every such case th

parish in which any of the said offenses shall be com
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mitted shall be liable to pay full compensation to the

person or persons damnified by sueh off if living, or to

his widow or legal representative if dead: and such rom-

I||I'\.:|||!| ey | re .__||_||.| PSIT, persnn oF hie repre-

aentative by a suit in anv eourt of the T ited] States of

eoinpetent o -'; f.a0 n thi distriet i which r|.,.,!‘:'..||,.|-
was committed, to be in the name of the person iniured
or hig legal representative. and against said eountv, eity,
or parish And exeeution mav be izened on a juelement
rendered in suech enit and mav Be levied nmos ATV TIFO=
erty. real or personal, of any person in said eountv, eity,

or parish, and the said eounty, eityv, or parish mav recover

the full amount of such Judement rosts. and interest
ey ANY TErson or Dersn O IRy = A8 nrine !-||. or
accekory 1n =uch riot i an action 1n any eourt of R B
petent, jurisdietion.” Globe. at 663,

?l.' ™ Ty "'!l" » text 0 |I R b | rl'. neeg ‘-".ll-'.“"" for the

=lhprr nl :-||..--.-|-..|.'-1 T

“That 1f anv hons tenement, enhin '-f'-'|:| buil ling,

ant
11 {
f e
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eaze by such person or his !'(-]1!':':ﬂ1~||t;|,1i'l,'r~ i any eourt of
the United States of competent jurisdiction in the distriet
in which the offense was committed. such action to be in
the name of the person injured, or his legal representative,
and against saif eounty, eity, or parish; and in which
artion any of the parties committing such acts may be
joined as defendants. And any payment of any judg-
ment, or part thereof unsatisfied, recovered by the plain-
tiff in such action, may. if not satisfied by the individual
defendant therein within two months next after the
recovery of sueh judgment upon exeeution duly issued
against such individual defendant in sueh judgment, and
returned unsatisfied. in whole or in part, be enforeed
against such county, eity, or parish, by exeeution, attach-
ment, mandamus, garnishment, or anv other proceeding
in aid of execution or applieable to the enforeement of
judgments against munieipal eorporations; and such judg-
ment shall be a lien as well upon all moneys in the
treasury of such eounty, eity, or parish, as upon the other
property thereof. And the court in any such aetion may
on motion cause additional parties to be made therem
prior to issue joined, to the end that justice may be done.
And the said eounty, eity, or parish may recover the
full amount of such judgment, by it paid, with costs and
interest, from any person or persons i‘ll,'.‘.':l'_':l'fl as |:!'1I|r‘i|::l|
or accessory in such riot, in an action in any court of
competent jurisdiction. And such county, eity, or parish,
so paving, shall alzo be subrogated to all the plaintiff's

h judgment.” Globe, at 755

rights under suc
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