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Supreme Court, 7-2, Ends Immunity of Cities From Civil Rights Suits
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Who Should Pay for Civil Wrongs?

" Cities and towns received an unexpected jolt last
week when the Supreme Court ruled that they were
subject to lawsuits for violations of civil rights. The
decision, which reversed a 1961 case, stripped away the
blanket immunity long enjoyed by lecal governments
insuch cases. Previously, the only recourse for victims
of misconduct by police officers or discrimination by
cily officials was to sue them individually. The Court's
decision makes sense as a general principle of public
policy. But it raises troublesome questions about mu-
nicipal liability and who should bear the cost — gues-
tions that Congress must now confront.

L]

The Supreme Court case arose from a sex discrimi-
nation charge brought by a group of women emplovees
of the New York City Department of Social Services. In
1971, they had been forced by the city’s dated personnel
policies to take unpaid pregnancy leaves before they
were medically necessary. The women filed an action
under the Civil Rights Act of 1871, which allowed suits
against any “person" who, while acting in a govern-
mental capacity, violated a citizen's federally pro-
tected rights. In 1961, the Warren Court ruled that Con-
gress could not have intended a **person’ to mean a
municipality. Last week, the Burger Court announced
that a more meticulous review of the legizlative back-
ground compeiled it to reach the opposite conclusion.

Will the removal of this shield of immunity deter

official lawlessness? The exposure of local treasuries
to damage claims should certainly help to dissuade
public officials from ordering or tolerating behavior
that violates eitizens' rights. But the trouble with mak-

. Ing municipalities liable is that it exposes the taxpayer

to a vast array of damage claims in situations whers
public servants acted in good faith or where individual
officials broke the law entirely on their own initiative.
Some public responsibility for the conduct of public of-
ficials is desirable; it should encourage people to moni-
tor their governments still more closely. But some
limits on liability are needed to protect the taxpayer
when, for instance, a police unit engages secretively in
illegal wiretapping or when a local board of education
is found to have violated legal principles in its alloca-
tion of funds or in its disciplinary policies.

Should taxpayers have to pay damage claims even
when all reasonable precautions have been ghserved in
the conduct of public business? The Supreme Court's
latest decision is silent on this question. The catepori-
cal doctrine of municipal immunity was bad public
policy. But the issue-cannot be allowed to rest where
the Court left it. Federal legislation will be necded to
define the degree of municipal liability in dilferent
Situations. The nation’s mayors have a strong interest
in getting Congress'to face up to a problem tha EVErY-
one has been only too happy to leave to the judiciary.
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Wide Application

- Opening Cities to Civil Right Suits M

Seen for Ruling

By ROGER

When the Supreme Court decided re- |
cently that local government bodies were |
not Immune from suits seeking  nomey |
dama under ane of the est civil |
rights laws im the country, civil rghts and i
civil liberties lawyers were jubilant,

*“The limitaticns Lhat ear- |
lier decisions had placed on |
that legislation were s0me
af the gest nails im tha
caffin,™ Drew 5. Days Jld,
the Assistant Attorney Gen-
eral for Civil Rights, =aid after the decie-
jom was handed down,

‘The history of the statute is intriguing
and the im
cities and other local poverning hodies
are gnormous, acoording (o lawyers who |
have followed the issue through the
courts. ;

The recent case, Manell v. Department

Urhan
Alfairs

plications of the decision for |

of Social Services, was brought by a
of female emplovees of the New |

'ork City Department of Social Services |
and the Board of Education, They alleped |
that they had been victims of ynoonatitu-
tional discrimination because they had
been forced to take unpaid maternity
leaves before the leaves were rnadlul.ly-
MECESSArY.

Statute Passed in 1871

The statute under which they sued,
passed in 1871 to enforce the 14
Amendment, adopted three wvears earlier, |
gave people-whose constitutional rights |
were violated the right to sue the “per- |
sons” who had violated those rights, |

The plaintiffs lost at their trisl and |
om the first level of their appeal becawss |
the courts followed a 1961  decision—
iromically, written by former Mustice Wil- |
liam 0. Douglas, who was oonsidered by
civil rights forces as one of their staunch-
est supporters on the Court—holding that
municipal governing bodies were not

5" why could be sued for money
Hﬂm'n ges for violatons of comstitutional
IS, F

One of the most remarkable things
sbout the judiclal history of the 1871
shatute, ncconding to civil Fights lawyers,
is that after its passage it remained virtu-
ally wnused for almost three-quarters of
& ocentury.

Purpose of Legislation

R was passed to enforee the rights
of newly freed slaves, but shortly after
its passage, the spirit of liberalism that
followed the war gave way to a long
period of repression of blacks, It was
pot until the beginming of the civil rights |
movement in the 1950°s that lawyers
egan attempting to assert the riphts that
the statute purported o provide.

When a case under the statute—invelv-
ing pelice brutality in Chicaso—finally
did resch ihe Suprems Court in 1961,
Justics Douglas rtj d arguments
would have made statute wvirtually
4 dead ‘etter, Howewer, he seriously vn-
dercut its force by deciding that money
damages coudd mot be awarded in such
cases, according to civil rights lawyers

These lwwyers argue that the 1961
decision made constitutional-rights claime-
anta “second.clags citizens” before the
common law, since money damages have
been, under the common law, the estab-
llshed way for eivil wrongs to be de-
terred. They sav, for example, that money
damages in contract and neglizence law
serwe &z powerful deterrents Lo hehavior

that injures ather people or institutions. |

that |

WILKING |

Under the 1961 decision, the only
temedy for people who sold that their
constitutional rights had been violated |
wad to sue for an Injunction preventing |
the nconstitutional behavier, wnless|
Conzress had passed special legislation
provading for awands of money. |

Thus, while emmplainmmils in employs |
maent discrimination cases could pet back |
pay under Title VII of the Civil Rights |
Act af 1964, prisoners’ who had suffered
“cruel and inhuman punishment™ in local |,
jails emuld t only whatever relief the |
inpenuity of & Federad district judge could |
provide under an mjunclion. |

“In that situation,” Eric Schnapper of |
the NAACP Legal Defense and Education. |
al Furd Ine. said recently, “'municipalities |
could engage in a |ong course of unconsti- |
tutional conduct until somebody sued and |
got a Federal judpe to enjoin that con-
duct. Then "d still have the problem |
of the local government being ahle o |
continee a2 course of unconstitutinnal |
conduct just outside the exact borders
of the injumnction.

Mr. Schnappér also said that though
the 1861 decision did permit plaintiffs
to seek damages against individuals act-
Ing In behalf of the municipality, that
remedy was an ineffective brake on mu-
nicipal behavior and was often an unsat-
Isfactory mrans of providing redress for
the wictim of discriminaticm,

Vietims Could Not Recover

Thus, if the official who had been
responsible for the wviolation had mo
maney, had left the jurusdiction or could
not be identified, the vietm could not
recover for Insses he or she had sufferd

The Monell case changes all that. Un-
constitution®l harms inflicted on cittzens
under the official policy of a city or a
county ar other lecal poveming hody will
now subject that body to financial liabil-
ity

Justlee William J. Brenmam Jr. was
careful. however to distinguish between |
conduct carried out under the policy of
the |ocal govermment. which would siab-
ject that government to liability, and the
wnauthorized comduct of a single em- |

pioyes.

An Exception Is Noted

In announcing the decision from G
bench, he sald, that no  munic
would be lakle, for example, for dam
inflicted by am ambulance driver who|
drove on the sidewalk and hit a pedes-
triam |

The decision wonld cover, according |
to William Caldwefl of the Lawwers
Committes for Civil Rights Under Law
the kinds of violations of prisont
rights that forced the closing of
Tombs znd of similar vi ons of rph
that have freqn been found to ocour
in public mental tutions
“This case | e of tremendous im-
portance in nonracial cases,” Mr. Schnap-
per of the Legal ense Fund said. “Peo-
ple will = ahlp pet pedress for viola-
tong of the First Amendment fghls or |
for ilbegal searches and selzures conducts
ed k locial police in viol i af
Fourth Amendment or for
the Eighth Amemndment proh:
cruel and umusual
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