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Mz, JusTice Brexxan delivered the opinion of the Court.

Petitioners, a class of female employees of the Department

of Social Services and the Board of Education of the City of

New York, commenced this action under 42 U. 8. C. § 1983
in July 1971 The gravamen of the complaint was that the
Board and the Department had as a matter of official policy
compelled pregnant employees to take unpaid leaves of
absence before such leaves were required for medical reasons.”

1 The complaint was amended on September 14, 1972 to allege a elaim
under Title VII of the 1984 Civil Rightz Act, a8 amended, 42 U, 8. C.
§ 2000e (1970 ed., and Supp. V). The District Court held that the 1972
amendments to Title VII did not apply retroactively to discrumimation
gulfered prior to those amendments even when an action challenging such
prior diserimination was pending on the date of the amendments. 304
F. Supp. 853, 856 (SDNY 1075). This holding was affirmed on appeal.
532 F. 2d 250, #61-262 (CAZ 1970). Although petitioners sought cer-
tiorari on the Title VII issie as well as the § 1953 claim, we restricted
our grant of certiorari to the latter issue. 429 U.8. 1071.

* The plaintiffs alleged that New York had a citywide policy of forcing
women 1o take maternity leave after the filth month of pregnaney unless
a city phyacian and the head of an employee’s agency allowed up to an
additional two months of work. Amended Complaint T25, App. 13-14.
The defendants dud not |i-.-||._1.' this, but stated that this |ll."|1":-' 1|:|.|.:| been
changed after suit was instituted.  Answer § 13, App. 32-33. The plain-
tiffs further alleged that the Board had a peliey of requiring Women to
take matemity leave after the seventh month of pregonaney unless that
month el in the last month of the sehool year, in which case the teacher
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Cf. Cleveland Board of Education v. LaFleur, 414 U. 8. 632
(1974). The suit sought injunctive relief and back pay for
periods of unlawful foreed leave. Named as defendants in the
action were the Department and its Commissioner, the Board
and its Chancellor, and the city of New York and its Mayor.
In each case, the individual defendants were sued solely in
their official capacitics.?

On cross-motions for summary judgment, the District Court
for the Southern Distriet of New York held moot petitioners’
claims for injunctive and declaratory relief since the city of
New York and the Board, after the filing of the complaint, had
changed their policies relating to maternity leaves so that no
pregnant employee would have to take leave unless she was
medically unable to continue to perform her job. 394 F.
Supp. 853, 855. No one now challenges this conclusion. The
court did conclude, however, that the acts complained of
were unconstitutional under LaFleur, supra. 394 F. Supp.,
at 855. Nonetheless plaintifi's prayers for back pay were
denied because any such damages would come ultimately from
the City of New York and, therefore, to hold otherwise would
be to “circumvent” the immunity conferred on municipalities
by Monroe v. Pape, 305 U. 5. 167 (1961). See 304 F. supp.,
at 855

On appeal, petitioners renewed their arguments that the
Board of Edueation* was not a “municipality” within the
meaning of Monroe v. Pape, supra, and that, in any event, the
Distriet Court had erred in barring a damage award against
the individual defendants. The Court of Appeals for the
Second Circuit rejected both contentions. The court first

could remain through the end of the school term. Amended Complaint
19139, 42, 45, App. 18-19, 21, Thi= allegation was denied. Answer
1 I8, 22, App. 35-37

* Amended Complaint § 24, App. 11-12,

1 Petitioners coneeded that the Department of Social Serviees enjovs the
.::u:u- status as New York City for Monroe purposes. See 532 F. 2d, at
Rl
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held that the Board of Edueation was not a person under
§ 1983 because “it performs a vital governmental function . . .,
and, significantly, while it has the right to dete;mine how the
funds appropriated to it shall be spent . . . , it has no final
gay in deciding what its appropriations shall be.,” 532 F. 2d
259, 263 (1976) (ecitation omitted). The individual defend-
ants, however, were “persons” under § 1983, even when sued
solely in their official eapacities. Id., at 264. Yet, because a
damage award would “have to be paid by a city that was held
not to be amenable to such an action in Monroe v. Pape,” a
damage action against officials sued in their official capacities
could not proceed. Id., at 265.

We granted certiorari in this case, 429 U, 8, 1071, to consider
“Whether loeal governmental officials and/or loeal inde-
pendent school boards are “persons” within the meaning
of 42 U, 8. C. § 1983 when equitable relief in the nature
of back pay is sought against them in their official
capacities?” Pet, for Cert. 8.

Although, after plenary consideration, we have decided the
merits of over a score of cases brought under § 1983 in
which the prircipal defendant was a school board *—and,

S Milliken v. Brodl; y, 433 U, 8. 267 (1977): Daytom Board of Educa-
fion v, Brinkman, 433 U. 8. 400 (1977): Vorchheimer v. School District
of ;‘L-'lrfl"ll'llg-'illﬂ. 430 T, 8. 703 (1977): East Carroll Parish School Board v
Marshall, 424 U. 8. 636 (1976) ; Milliten v. Bradley, 418 U. 8. 717 (1074);
Hrnrﬂr'” v. School Board r;_ll the City of Richmond, 416 U, 5, 696 (1974):
Cleveland Board of Educotion v. LaFleur, 414 U, 8. 632 (1974); Keyes v
School District No. 1, 413 U, 8. 189 (1073) ; San Antonio School District v,
Rodriguez, 411 T. 8. 1 (1973); Swann v. Charlotte-Mecklenburg Board
of Education, 402 U, 8. 1 (1971): Northcross v. City of Memphiz Board
of Education, 397 1. 8. 232 (1970): Carter v. West Feliciana Parish
School Board, 306 U, 8. 226 (1060): Alerander v. Holmes County Roard
of Education, 306 1. 8. 19 (1960) : Kramer v. Union Free School District,
395 U, 8, 621 (1969): Tinker v. Des Moines l|rrl||'--p-"r|r.r- nt Schood Dhstrct,
393 U. 8, 503 (1969): Monroe v. Board of Commissioners, 301 U, 8, 450
(1968) ; Raney v. Board of Education, 301 U, 8. 443 (1968): Green v,
County School Board af New Kent County, 301 U. 8, 430 (1968); School
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indeed, in some of which § 1983 and its jurisdietional counter-
part, 28 U. 8. C. § 1343, provided the only basis for jurisdie-
tion—we indicated in M¢t. Healthy City Board of Ed. v.
Doyle, 429 U, 8. 274, 279 (1977), last Term that the question
presented here was open and would be decided “another day.”
That other day has eome and we now overrule Monroe v. Pape,
supra, insofar as it holds that loeal governments are wholly
immune from suit under § 1983,

I

In Monroe v. Pape, we held that “Congress did not under-
take to bring municipal corporations within the ambit of
[§ 1983]." 365 U. S, at 187. The sole basis for this conclu-
gion was an inference drawn from Congress' rejection of the
“Sherman amendment” to the bill which beeame Civil Rights
Act of 1871, 17 Stat. 13—the precursor of § 1983—which would
have held a municipal corporation liable for damage done to

the person or property of its inhabitants by private persons
“riotously and tumultuously assembled.”* Cong. Globe, 42d
Cong., 1st Sess., 749 (1871) (hereinafter “Globe™). Although
the Sherman amendment did not seek to amend § 1 of the Aet,

District of Abwnglon Township v, Schempp, 374 U, 8, 203 (19G3) ; GGoss v.
Board of Educalion, 373 U, 8. 683 (1963) ; MeNeese v, Board of Educa-
tion, 373 U. 8. 608 (1963); Orleang Parigh School Board v, Bush, 365 U, 8,
560 (1961): Brown v. Board of Education, 347 11, 8, 453 (1954)

¢ (leveland Board of Education v. LaFleur, 414 U. 8, 632, 636 (1974);
App., Keyes v. School District No. 1,0, T. 1972, No.71-507, p. 4a; App.,
Swann v. Charlotte-Mecklenbury Board of Education, 0. T. 1970, No.
281, p. 465a: Petition for Certiorari, Northcross v, Board of Education,
0. T. 1969, No. 1136, p. 3: Tinker v. Des Moines Independent School
Digtrict, 303 U, 8. 503, 504 (1960} ; MeNeese v. Board of Education, 373
.8, 668 671 (1963)

T However, we do allirm Monroe v, Pape, 365 U. 8. 167 (1961), insofar
HE | | hioled= r'||'|.r 1|||I ||4||I|'1|||- sl Ju;lu.'-rf.--lf FUPEFIOF 18 not @ |'I:I-'~I-'c rﬂf‘
rendering municipalities hable under § 1953 for the eonstitutional torts of
their employess.  See Part 11 mijra

8 We expresslv declined 1o consider “paolicy ronsiderations” for or
against municipal liahility,  See 365 1. 8, at 101
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which is now § 1983, and although the nature of the obligation
ereated by that amendment was vastly different from that
ereated by §1, the Court nonetheless concluded in Monroe
that Congress must have meant to exclude municipal corpora-
tions from the eoverage of § 1 because * ‘the House [in voting
against the Sherman amendment] had solemnly decided that
in their judgment Congress had no constitutional power to
impose any obligation upon county and town organizations,
the mere instrumentality for the administration of state law.’ s
365 U. 8. at 190 (emphasis added), quoting Globe, at 804
(Rep. Poland). This statement. we thought, showed that
Congress doubted its “constitutional power . . . to impose
civil lability on municipalities.,” 365 U. 8., at 190 {emphasis
added), and that such doubt would have extended to any type
of eivil liability.”

A fresh analysis of debate on the Civil Rights Act of 1871,
and particularly of the case law which each side mustered in

its support, shows, however, that Monroe incorrectly equated
the “obligation” of which Representative Poland spoke with
“eivil liability.”

A. An Overview

There are three distinet stages in the legislative considera-
tion of the bill which became the Civil Rights Act of 1871,
On March 28, 1871, Representative Shellabarger, acting for
a House select committee, reported H. R. 320, a bill “to
enforce the provisions of the Fourteenth Amendment to the
Constitution and for other purposes.” H. R. 320 contained
four sections. Seetion 1, now codified as 42 U, 8. C. § 1983,
was the subject of only limited debate and was passed without

* Mr. Justice Douglas, the author of Monree, has sugmested that the
municipal exclusion might more properly rest on a theory that Congress
gought to prevent the financial ruin that eivil rights liability might impose
on municipahties.  See City of Kenosha v, Bruno, 412 U, 8 &y, 52
(1973). However, this view has never been shared by the Court, see
Monroe v. Pape, supra, n, 7, ot 190; Moor « County of Alameda, 411
U, 8 008 708 (1974), and the debates do not support thi= position,
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amendment."” Sections 2 through 4 dealt primarily with the
“other purpose” of suppressing Ku Klux Klan violence in
the southern States.” The wisdom and constitutionality of
these sections—not § 1, now § 1083—was the subject of almost
all congressional debate and each of these sections was
amended. The House finished its initial debates on H. RR.
320 on April 7, 1871 and one week later the Senate also voted
out a bill."* Again, debate on § 1 of the bill was limited and
that section was passed as introduced.

Immediately prior to the vote on H. R. 320 in the Senate,
Senator Sherman mtroduced his amendment,” This was not
an amendment to § 1 of the bill, but was to be added as § 7 at
the end of the bill. Under the Senate rules, no discussion of
the amendment was allowed and, although attempts were
made to amend the amendment, it was passed as introduced.
In this form, the amendiment did not place liability on munie-
ipal eorporations, but made any inhabitant of a municipality

liable for damage inflicted by persons “riotously or tumultu-
ously assembled.” *

The House refused to aequiesee in a number of amend-
menis made by the Senate, including the Sherman amend-
ment, and the respective versions of H. R, 320 were there-

® Globe, at 522

1 Briefly, § 2 ereated eertain federal erimes in addition to those defined
in §2 of the 1866 Civil Rights Aet, 14 Stat, 27, each aimed primarily at
the Ku Klux Klan., Section 3 provided that the President could send the
militia into any State wracked wiith Klan violenee. Finally, § 4 provided
for suspen=ion of the writ of habeas eorpns in emumerated ecireumstances,
again primardy those thonght to obiain where Klan violence was rampant.
See Cong. Globe, 42d Cong., 15t Sesa, App, at 335336 (18:/1) {hereinafter
"Globe App."')

”'“hﬂﬂ"_ al T04

'3 8o i, at 663, quoted in Appendix, mfro, at 4142,

W ibad. An action for recovery of daomages was to be in the federal
court and denomimated as a suit against the eounty, city, or parngh n
which the damage had occurred. Thid,  Execution of the judgment was
not to run agamst the property of the government unit, however, but
agamst the private po perty of any mwhalutant,  Thad.
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fore sent to a conference committee, Section 1 of the bill,
however, was not a subject of this conference since, as noted,
it was passed verbatim as introduced in both Houses of
Congress
On April 18, 1871, the first conference committee completed
its work on H. . 320. The main features of the conference
committee draft of the Sherman amendment were these: ™
First, a cause of action was given to persons injured by
“any persons riotously and tumultuously assembled
together; . . . with mtent to deprive any person of any
right conferred upon him by the Constitution and laws of
the United States, or to deter him or punish him for
exercising such right, or by reason of his race, color, or
previous condition of servitude . , , "

Becond, the act provided that the action would be against
the county, city, or parish in which the riot had occurred and
that it could be maintained by either the person injured or
his legal representative. Third, unlike the amendment as
proposed, the conference substitute made the government
defendant liable on the judgment if 1t was not sutisfied against
individual defendants who had eommitted the violence. If
a municipality were liable, the judgment against if could be
collected

“by execution, attachment, mandamus, garnishment, or

any other proceeding in aid of execution or applicable

to the enforecement of judgments against municipal cor-

porations; and sueh judgment [would become] a lien

ag well upon all moneys in the treasury of such county,
eity, or parish, as upon the other property thereof.”

In the ensuing debate on the first conferenee report, which

was the first debate of any kind on the Sherman amendment,

Senator Sherman explained that the purpose of his amend-

ment was to enhst the aul of persons of property n the en-

9 8 Cilobe, at 749 amd 7535, quoted n Appendix, wfra, at 12-43.
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forcement of the civil rights laws by making thejg property
“responsible” for Ku Klux Klan damage.” Htatutes drafted
on a similar theory, he stated, had long been in foree in
England and were in force in 1871 in a number gf States.™
Nonetheless there were eritical differences between the con-
ference substitute and extant state and English statutes: the
conference substitute, unlike most state riot statutes, lacked
a short statute of limitations and imposed liability on the gove
grnment defendant whether or not it had notiee of the impend-
ing riot, whethef or not the municipality was authorized to
exercise a pohee power, whether or not it pxerted all reason-
able efforts to stop the riot, and Whether or not the rioters
were caught and punished ™ _

The first conference substitute passed the Senate but was
rejected by the House. House opponents, within whose ranks

1 “Let the people of property m the southern States understand that if

they will not make the hne and ery and take the necessary steps to put
down lawless violence in those States their property will be holden respon-
gible, and the effect will be most wholesome.” Globe, at 761,
Benator Sherman was apparently unconcerned that the conference com-
mittee substitute, unlike the origmal amendment did mot place liability
for rot damafe directly on the property of the well-to-do, but instead
placed it on the local government. Presumably he assumed that taxes
would be levied againgt the property of the inhabitants to make the locality
whaole

1" According to Senator Sherman, the law had originally been adopted in
England imniediately after the Norman Conguest and had most recently
been promulgated ag the liw of T & 8 Geo, IV, ch. 31. SBer Globe, at 760,
During the eourse of the debates, it appéared that Kentucky, Maryland,
Massachuzetts, and New York had similar laws. See id., at 7561 (Rep
Shellabarger) : of, at 762 (Sen. Stevenson); wf ., at ol (Ben. Thurman) ;
id, at 792 (Rep. Butler) Such a municipal liability was apparently
bommon throtghout New FEneland. See od, at 761 (Sen. Sherman)

5 In the Senate, opponents, ineluding a number of SBenators who had
voled for § 1 of the bill, eriticized the Sherman amendment as an imperfect
and impolitic rendering of the state statutes.  Morcover, as drafted, the
conference substitte ecould be construed 1o protect rights that were not
protected by the Constitution. A complete eritigde was given by Senator
Thurman. 8ée Glohe, at 770-772
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were some who had supported § 1, thought the Federal Gov-
ernment could not, consistent with the Constitution, obligate
municipal corporations to keep the peace if those corporations
were neither so obligated nor so authorized by their state
charters. And. because of this constitutional objection, oppo-
nents of the Sherman amendment were unwilling to impose
damage liability for nonperformanee of a duty which Congress
could not require municipalities to perform. This position is
reflected in Representative Poland’s statement that is quoted
in Monroe."™

Because the House rejected the first conference report a
second conference was ealled and it duly issued its report.
The second conference substitute for the Sherman amendment
abandoned munieipal liability and, instead, made “any per-
son or persons having knowledge [that a conspiracy to violate
civil rights was afoot], and having power to prevent or aid
in preventing the same,” who did not attempt to stop the
same, liable to any person injured by the conspiracy.® The
amendment in this form was adopted by both Houses of Con-
gress and is now codified as 42 U, 8. C. § 1986.

The meaning of the legislative history sketched above ecan
most readily be developed by first considering the debate on
the report of the first conference committee. This debate
shows conclusively that the constitutional objections raised
against the Sherman amendment—on which our holding n

Monroe was based, see p. 5, supra—would not have prohibited

congressional ereation of a eivil remedy against state munici-
pal corporations that infringed federal rights. Because § 1 of
the Civil Rights Act does not state expressly that municipal
corporations come within e ambit, it is finally necessary to
interpret. § 1 to confirm that such eorporations were indeed
intended to be ineluded within the “persons™ to whom that
section applies
W Bee 365 11, 8., at 190, quoted af p. 5, supra,

= Bee Globe, at 204, quoted o Appendix, infra, at 43,
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B. Debate on the First Conference Report

The style of argument adopted by both proponents and
opponents of the Sherman amendment in both Houses of
Congress was largely legal, with frequent references to cases
decided by this Court and the supreme courts of the several
States. Proponents of the Sherman amendment did not, how-
ever, discuss in detail the argument in favor of its constitu-
tionality. Nonetheless, it is possible to piece together such an
argument from the debates on the first conference report and
those on § 2 of the ecivil rights bill, which, beeause it allowed
the Federal Government to prosecute crimes “in the states”
had also raised questions of federal power. The account of
Representative Shellabarger, the House sponsor of H. R. 320,
is the most complete.

Shellabarger began his diseussion of H. . 320 by stating
that “there is a domain of constitutional law involved in the

right consideration of this measure which is wholly unex-
plored.” Cong. Globe, 42d Cong.. 1st Sess., App., at 67 (1871)
(hereinafter “Globe App.”). There were analogies, however.
With respect to the meaning of £ 1 of the Fourteenth Amend-
ment, and particularly its Privileges or Immunities Clause,

Shellabarger relied on the statement of Mr, Justice Washing-

ton in Corfield v. Coryell, 4 Wash. C. C. 371 (CCED Pa.

1825), which defined the privileges protected by Art, IV:
“"What these fundamental privileges are[,] it would per-
haps be more tedious than difficult to enumerate. They
may, however, be all eomprehended under the following
general heads: protection by the Government;'—

“Mark that

" forotection by the Government; the enjoyment of life
and liberty, with the right to acquire and possess property
of every kind, and to pursue and obtain happiness and
safety . . . " Globe App., at 69 (einphasis added},
quoting 4 Wash. C. C_, at 3580




OELETION |

T5-1914—-0PFIN10N
MONELL ». NEW YORK CITY DEPT. OF S0CIAL SERVICES 11

Building on his eonelusion that eitizens were owed protec-
tion—a conelusion not disputed by opponents of the Sherman
Amendment *'—Shellabarger then eonsidercd Congress' role in
providing that protection. Here again there were precedents:

“[Congress has always] assumed to enforee, as against
the States, and also persons, every one of the provisions
of the Constitution. Most of the provisions of the Con-
stitution which restrain and direetly relate to the States,
such as those in [Art. T, § 10,] relate to the divisions of
the political powers of the State and General Govern-
ments. . . . These prohibitions upon political powers of
the States are all of such nature that they can be, and
even have been, . . . enforced by the courts of the United
States declaring void all State acts of encroachment on
Federal powers. Thus, and thus sufficiently, has the
United States ‘enforeed’ these provisions of the Constitu-
tion. But there are some that are not of this class,
These are where the court secures the rights or the liabili-
ties of persons within the States, as between such persons
and the States

™ See Globe, at 758 (Sen. Trumbull); . at 772 (Sen. Thurman): .,
at 791 |HI'|I. Willard) The :"I|l|-I!"|'I- Conrt of Indiana had =0 held in
giving effect to the Covil Raghts Aet of 1806, See Smith v. Moody. 26 Ind.
200 (1866) (followme Corgelly. one of three state s I[eEmne Court  cases

referred 1o in Globe Appe. at 68 (Rep. Shellabarger),  Moreover g2 of

the 1571 Act as passed, unlike § 1, proseented persons who violated federal
nightz whether or not that violat on was under color of oflicial anthorits
apparcntly on the theory that Ku Klux Klan viclenee was inlringing 1he
right of protection defined by Corgell, Nonetheless, opponents argued
that mumeipahtics were nol generally charged by the States with keeping
the e amd henee did not have padiee forees, so that the duty to afford
Protection cught not devalve on the mameipality, but on whatever agency
of =tale government was charged by the State with L.'!"'I"ill: the e,
See p.—, and n 30, infra.  In addition, they argued that Congress eonld
not constitutonally add o the dutwes of munieipalities,  See pp. 13-19,

v f g
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“These three are: first, that as to fugitives from jus-
tice ¥ second, that as to fugitives from serviee, (or
slaves **1:) third, that declaring that the ‘citizens of each
State shall be entitled to all the privileges and immuni-
ties of eitizens in the several States.” ™"

“And, sir, every one of these—the only provisions where
it was deemed that legislation was required to enforce the
constitutional provisions—the only three where the rights
or liabilities of persons in the States, as between these per-
sons and the States, are directly provided for, Congress
has by legislation affirmatively interfered to protect . . .
such persons.” Globe App., at 69-70

Of legislation mentioned by Shellabarger, the closest analog
of the Sherman amendment, ironieally, was the statute imple-
menting the fugitives from justice and fugitive slave provigions
of Art. IV—the Act of Feb, 12, 1793, ch. 7, 1 Stat. 302—the
constitutionality of which had been sustained in 1842, in Prigg
v. Pennsylvania, 16 Pet. 539. There, Mr. Justice Story,
writing for the Court, held that Art. TV gave slaveowners a
federal right to the unhindered possession of their slaves in
whatever State such slaves might be found. 16 Pet.. at 612
Because state process for recovering runaway slaves might be
inadequate or even hostile to the rights of the slaveowner,
the right intended to be conferred could be negated if left to

.8 Const, Art. 1V 2 ¢l 2
“A Person charged in any State with Treason. Felony, or other Crime, who
shall flee from Justiee, and be found m another State, shall on Demand
of the executive Authonty of the State from which he fled, be delivered
up, to be removed to the State having Jurzsdiction of the Crime.”

B2ld.d 3

No Person held to Serviee or Labour in one State, under the Laws thereof,
eeapung anto another, shall, in Consequence of any Law or Regulation
therein, be dischareed from <uch Serviee or Labour, but shall be delivered

up on Clam of the Party 1o whom such Serviee or Labour may be due™
MId e 1,
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state implementation,  /d., at 614, Thus, since the Constitu-
tion guaranteed the right and this in turn required a remedy,
Story held it to be a “natural inference” that Congress had
the power itself to ensure an appropriate (in the Necessary
and Proper Clause sense) remedy for the right.  [Id., at 615,

Building on Prigg, Shellabarger argued that a remedy

against municipalities and counties was an appropriate—and
hence constitutional—method for ensuring the protection
which the Fourteenth Amendment made every citizen's federal
right.® This much was clear from the adoption of such
statutes by the several States as devices for suppressing riot.™
Thus, said Shellabarger, the only serious question remaining
was “whether, since a county is an integer or part of a State,
the United States can impose upon it, as such, any obligations
to keep the peace in obedience to United States laws.” *  This
he answered affitmatively. eiting Board of Commissioners v.
Aspinwall, 24 How. 376G (1861). the first of many cases™
Lli‘]l(l]llilii{ the jrower of federal courts to enforce the Contract
Clause against municipalities.*

House opponents of the Sherman amendment—whose views
are particularly important since only the House voted down

5 8ap Globe, at 751, See al=o if., at 760 (Zen. Sherman) (YIf a State
may . . . paze a law making a connty ¢ r--c|1|--|-|'|-:|- for a riot in order

|B

to deter such enme, then we may pass the same remedies . . . .

# [, at 751 ; sce n_ 17, supra

“l:-'lu]:u-. at 751 |I\.I!||I|||'i'\- added § tll-l‘.||l.lrl. this statement with ]::"l'r""
senlative Poland's remark upon which oir holding in Monroe was based
5“{‘[" Fl ,.!_.1.|I.|||"|','

® See, . 9., Gelpeke v. City of Dubuque, 1 Wall, 175 (18641); Von Hoff-
man v. Cily of CQuincy, 4 uf., 535 (1867); Riggs v. Johnson County, 6
id,, 166 (1868): Weber v, Lee County, 6 d., 210 (186G5); Supervesors v.
Rogers, 7 ad,, 175 (18069), Henbow v, fowa City, 7 id,, 313 (1569) ; Super-
ROTE ¥ |r.lrr.'r|r|.|'_ 0 gl 415 (18700 b i :l'lll'r:lll'.' . Fairman, .”i*“"l:‘- of
the Bupreme Court of the United States: [Heconstroetion and Reumion,
1564=158588, chs. 17=18 (1951}

St Chlobs, st TH1-752
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the amendment—idid not dispute Shellabarger’s elaim that the
Fourteenth Amendment ereated a federal right to proteetion,
see n. 21, supra, but they argued that the local units of
government upon which the amendment fastened liability were
not obligated to keep the peace at state law and further that
the Federal Government could not constitutionally require
local governments to ereate poliee forees, whether this require-
ment was levied directly, or indirectly by imposing damages
for breach of the peace on municipalities,  The most complete
statement of this position is that of Representative Blair: *

“The proposition known as the Sherman amend-

20 Others taking a wview sumilar to Representative Blair's included:
Representative Willard, see ., at 701; Represeniative Poland, see id., at
794; Representative Burchard, =ee i, at 705; Representative Farnsworth,
see id., at 799. Representative Willard also took a somewhat different
position. He thought that the Constitution would not allow the Federal
Government to dictate the manner in which a State fulfilled its obligation
of protection, That iz, he thought it a matter of state discretion whether
it delegated the peacckeeping power 1o a municipal or county corporation,
io a sheriff, ete. He did not doubt, however, that the Federal Government
could impose on the States the abligation imposed by the Sherman amend-
ment, and presumably he would have enforeed the amendment agninst a
municipal corporstion to.which the peacekeeping obligation had been
delegated.  See o, at 791,

Opponent= of the Shermam amendiment in the Senate agreed with Blair
that Congres= had no power 1o o the Sherman smendment beeanse it
fell outside limits on national power implicit in the federal strueture of the
Constitution, and recognized in, oo g . Collector v. Bay, 11 Wall, 113 (1871)
I‘ll;:l",'ll‘"\'l"rl 11".|' =emate L IR R forn=rl not on thee .|||'.r-|:l|t1||'1lf'--' attempt
to oblignte municipalities 10 keep the penee, but on the lien ereated by the
amendment, which ran agam=t all movey and properiy of a defendant
muneipality, melnding property held for public porposes, sach as jailz or
eonirt oo 1.ll|:|'|'|n|p|,-||la- areved that =uch a lien opee ontered would have
the effeet of making it impoz=ible for the municipality 10 funetion, sinee no
one would trade with 1. See, ¢, g Globe, at 762 (Sen, Stevenson) ; el
ab 63 (Ben. Ca=seriy) Morvover, evervone koew  that sound  poliey
prevented execution ageinst public property =inee thi= too was needed if
loeal government was< to survive.  See, ¢ g il See also Merwether v,
Garrell, T2 U 8, 472, 501, 513 (1ss0) (recognizing prineiple that publie




75-1014—0TNI0N
MONELL v. NEW YORK CITY DEPT. OF SOCIAL BERVICES 15

ment. . . . is entirely new. 1t is altogether without a pre-
cedent in this country. . . . That amendment claims the
power in the General Government to go into the States
of this Union and lay such obligations as it may please
upon the municipalities, which are the creations of the
States alone. . .

“  [H]ere it is proposed, not to carry into effect an
obligation which rests upon the municipality, but to
ereate that obligation, and that is the provision I am
unable to assent to. The parallel of the hundred does not
in the least meet the case. The power that laid the
obligation upon the hundred first put the duty upon the
hundred that it should perform in that regard, and failing
to meet the obligation which had been laid upon it. it was
very proper that it should suffer damage for its neglect. . . .

“ _ . [T]here are certain rights and duties that belong
to the States, . . . there are certain powers that inhere in
the State governments, They ereate these municipalities,
they say what their powers shall be and what their obliga-
tions shall be. If the Government of the United States
can step in and add to those obligations, may it not
utterly destroy the munieipality? 1f it can say that it
ghall be liable for damages oceurring from a rnot, . . .
where [will] its power . . . stop and what obligations . . .
might [it] not lay upon a municipality. . .

“Now, only the other day, the Supreme Court
decided [in Collector v. Day, 11 Wall. 113 (1871)] that
property of a munieipahty not subject to execution); 2 Dillon, Munieipal
Corporations §§ 445—46 (1573 ed.) (=ame)

Although the arguments of the Senate opponcit= appear 1o be a correct
analv=i= of then-controllng constitutional and common-law principles, their
arpuments are not relevant 1o an analyss of the con=titutionality of § 1 of
the Civil Hights Aet =inee any pudgment under that =ection, as in any civil
suit in the federal courts in 15371, would have been enforced pursuant to
state laws under the process acts of 1702 amd 18218, See Aet of May §
1792 ch. 6, 1 Star. 275, Act of May 19, 1825, rh. G5, 4 Stat. 298
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there 15 no power in the Government of the United States,
under its authority to tax, to tax the salary of a State
officer. Why? Simply because the power to tax involves
the power to destroy, and it was not the intent to give
the Government of the United States power to destroy
the government of the States in any respect. It was held
also in the case of Prige vs. Pennsylvania [16 Pet. 539
(1842)] that it is not within the power of the Congress
of the United States to lay duties upon a State officer;
that we cannot command a State officer to do any duty
whatever, as such; and I ask . . . the difference between
that and commanding a munieipality which is equally the
creature of the State, to perform a duty,” Globe, at 795.

Any attempt to impute a unitary constitutional theory to
opponents of the Sherman amendment is, of course, fraught
with difficulties, not the least of which is that most Members
of Congress did not speak to the issue of the constitutionality
of the amendment. Nonetheless, two considerations lead us
to conclude that opponents of the Sherman amendment found
it unconstitutional substautially because of the reasons stated
by Representative Blair: First, Blair's analysis is precisely
that of Poland, whose views were quoted as authoritative in
Monroe, see p. 5, supra, and that analysis was shared in large
part by all House opponents who addressed the constitution-
ality of the Sherman amendment.”  Second, Blair's eXegesis
of the reigning constitutional theory of his day, as we shall

explain, was clearly supported by preeedent—albeit precedent
that has not survived, see Exr Parte Virginia, 100 U, 8, 339,
B47-348 (18R80) : Graves v. New York ex rel. (V' Keefe, 306 U. 8.
466, 4586 (19349 )—and no other constitutional formula was

advanced by participants in the House debates.

Collector v, Day, eited ]u}' Blair. was the elearest and. at the
time of the debates. the most recent pronouncerment of &
doetrine of coordinate sovercignty that, as Blair stated, placed

N Bt n, M supen
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limiits on evien the enumerated powers of the National Govern-
ment in favor of protecting State prerogatives,  There, the
Court held that the United States could not tax the income of
Day, a Massachusetts state judge, because the independence
of the States within their logitimate gpheres would be imperiled
if the imstrumentalitics through which States executed their
powers were “subject to the control of another and distinet
government.” 11 Wall., at 127,  Although the Court in Pay
a.|:|mr:'|:t|_1." rested this FL::!lt:ng i part on the proposition that
the taxing “power acknowledges no limits but the will of
the legislative body imposing the tax."” 4., at 125-126: ef.
MeCulloch v, Maryland, 4 Wheat, 316 (1819}, the Court had
in other eases limited other national powers in order to avoid
interference with the States™

In Prigy v. Pennsylvania, supra, for example, Mr. Justice
ﬁlur}'_ in addition LEF) -:'l:-llflrlllil'p' a broad national power to
legislate under the Fugitive Slave Clause, see p. 12, supra, held
that Congress could not “insist that states . . . provide means
o CArTY into offect the duties of the I|:'.|i1|'|.;|3 J:I:'.l"l'l!"ll.'lll_”
16 Pet., at G15-616."" And Mr. Justice Melean agreed that
“[als & general principle.” it was true “that Congress had no
power to impose duties on state officers. as provided in the
[Aet of 1703, supra).” Nonetheless he wondered whether
Congress might not impose “positive” duties on state officers

where a clause of the Constitution, like the Fugitive Slave

I-JI: -|IJ:E“|“|1 Tie 1| ' st |||'|'| 'III in rext
T Wull. 71, 77, 81 (1860, in which fhe Court hel
temder nets onld net T rred 10 require the S
tenalere in 1 ATl BEafes noves @nee 1The
Hlple aetiving

" Chied Justere Taney i

“The stute officers mentioned in e liw [of 1 are nof hound to
exeeute the dufics impused wpog them by Congress, 1
do 80, or are required to do so by o law of the =
legilature has ihe | e, il 1 thimd r
of 1793, therefore, mast ali ™ nil s lar ols exeoutwnn 1«
cere of the Uniteg
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Clause, seemed to require atfinmative government assistanee,
rather than restraint of government, to secure federal rights.
Bee id,, at G64-G65.

Had Justice Melean been correct in his suggestion that,
where the Constitution envisioned affirmmative government
assistanee, the States or their officers or instrumentalities could
be required to provide it. there would have been little doubt
that Congress could have insisted that municipalities afford
by “positive” action the protection ™ owed individuals under
£ 1 of the Fourteenth Amendment whether or not munieipali-
ties were obligated by state law to keep the peace. However,
any such argument. largely foreclosed by Prigg, was made
impossible by the Court's holding in Kentucky v. Dennison,
94 How. 66 (1861). There. the Court was asked to require
Dennison, the Governor of Ohio. to hand over Lago, a fugitive
from justice wanted in Kentucky, as required by § 1 of the Act

of 1793.™ supra, which implemented Art. IV, £2, el. 2, of the
Constitution. Chief Justice Taney, writing for a unanimous
Court, refused to enforee that section of the Act:

“IW1e think it clear, that the Federal Government, under
the Censtitution, has no power to impose on a State offi-
cer, as such, any duty whatever, and compel him to per-
form it; for if it possessed this power, it might overload
the officer with duties which would fill up all his time, and
disable him from ||--1‘f|||'||:|:'.1_r his :-]‘.]i;'{:.ﬂt-‘.:.\'u to the State,
WHee pp. 10-11, and n. 21, supra
1 4He it enacted . . . That whenever the exeeutive authority of any state
i“ the l'II]l'lII . . . shall demand anv Person As a |'.I.'_I|i'-u'l' fromm jI:-l'l'l' b
and shall moreover produce a copy of an indiciment found . . . charging
the person so demanded, with having committed treazon, felony or other
erime, certified a2 authentic by the governor or chiel moagistrate of the
elate . from l.1.|||-:'-"|,' Lhe [HErE0n S0 I?..II'.’_"'I |!|-.’:, it zhall b the duty of
the executive authority of the state or termtory to which such person ghall
have fled, to eau=e him or her 1o be arrested and secured . . and 1o
eange the fugitive to be deliwvered to such agent [of the demanding state]
when he ghall appe:r " 1 Stat. 302,
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and might impose on him duties of a character incompati-
ble with the rank and dignity to which he was elevated by
the State.” 24 How., at 107-108.

The rationale of Dennison—that the Nation could not
impose duties on state officers sinee that might impede States
in their legitimate activities—is obviously identical to that
which animated the decision in Collector v. Day. See p. 16,
supra. And, as Blair indicated. municipalities as instrumen-
talities through which States executed their policies could be
equally disabled from carrying out State policies if they were
also obligated to earry out federally imposed duties. Although
no one cited Dennison by name, the principle for which it
stands was well known to Members of Congress,” many of
whom discussed Day * as well as a series of state supreme
court eases * in the mid-1860's which had invalidated a federal
tax on the process of state courts on the ground that the tax
threatened the independence of a vital state function.™ Thus,
there was ample support for Blair’s view that the Sherman
amendment, by putting municipalities to the Hobson'’s choice
of keeping the peace or paying eivil damages, attempted to
impose obligations on municipalities by indirection that could
not be imposed directly, thereby threatening to “destroy the
government of the States.” Glohe, at 795.

If munieipal liability under §1 of the Civil Rights Act

6 “The Supreme Court of the United States has decided repeatedly that
Congress can impose no duty on a State offieer.”  Globe, at 799 (Ttep.
Farnsworth). See also id., at 785759 (Rep. Kerr)

7 8o ¢, g., Globe, at 764 (Sen, Daviz) : ibid. (Sen Casserhv); id.. Ti2
(8en. Thurman) (reciting logic of Day); ad., at 777 (Sen, Frelinghuyeen) ;
id,, at 788-780 (Rep. Kerr) (reciting logic of Day); id., at 793 (Rep.
Poland): id., at 799 (Rtep. Farnsworth) (also reciting logic of Day).

% Warren v. Paul. 72 Ind. 256 (1864 Joueas v Estate of -"‘I-Il'r". 19
Wis. 3060 (1805): Fifield v. Close, 15 Mich, 505 (1307); Union Bank v,
Hift. 3 Cold. (43 Tenn.) 325 (1866); Smith v. Short, 40 Ala, 385 (1867).

15 S {'-l'lln'l at T4 (Sen. Davis): bl (Sen. Cas=erle b ). See wl=o '['.
Cooley, Constitutional Limitations *483-%454 (1571 ed.).
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ereated a sinilar Hobson's choice, we might eonclude, as
Monroe did, that Congress could not have intended muniei-
palities to be among the “persons” to which that section
applied. But this is not the case

First, opponents expressly [ii.‘élilmlllr.‘-:]lfwr between imposing
an obligation to keep the peace and merely imposing civil
liability for damages on a municipality that was obligated hy
state law to keep the peace, but which had not in violation of
the Fourteenth Amendment. Representative Poland, for
example, reasoning from Contract Clause precedents, indicated
that Congress could constitutionally confer jurisdiction on the
federal courts to entertain suits seeking to hold municipalities
liable for using their authorized powers in violation of the
Constitution—which is as far as § 1 of the Civil Rights Act
went:

“I presume . . . that where a State had imposed a duty
[to keep the peace] upon [a] municipality . . . an action
would be allowed to be maintained against them in the
courts of the United States under the ordinary restrictions
as to jurisdiction, But enforcing a liability, existing by
their owu contract, or by a State law, in the courts, is a
very widely different thing from devolving a new duty or
liability upon them by the national Government. which
has no power either to create or destroy them, and no
power or control over them whatever.” Globe, at 704,
Representative Burchard agreed:

“[T]here is no duty imposed by the Constitution of the
United States, or usually by State laws, upon a county to
protect the people of that county against the eommission
of the offenses herein enumerated, such as the burning of

buildings or any other injury to property or injury to

person.  Police powers are not conferred upon counties as
corporations; they are conferred upon cities that have
qualified legislative power. And so far as cities are con-
verned, where the equal protection required to be afforded
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by a State is imposed upon a eity by State laws, perhaps
the United States courts could enforee its perform-
ance. But counties . . . do not have any control of the
police . . . ." Id., at 795.

See also the views of Rep. Willard, discussed at n. 30, supra.

Second, the doetrine of dual sovereignty apparently put no
limit on the power of federal courts to enforee the Constitution
against municipalities that violated it. TUnder the theory of
dual sovereignty set out in Prigg, this is quite understandable,
BSo long as federal courts were vindieating the Federal Consti-
tution, they were provided the “positive” government action
required to protect federal constitutional rights and no ques-
tion was raised of enlisting the States in “positive” action.
The limits of the principles announced in Dennison and Day
are not so well defined in logie, but are clear as a matter of
history. It must be remembered that the same Court which
rendered Day also vigorously enforced the Contracts Clause
against municipalities—an enforeement effort whith included
various forms of “positive” relief, such as ordering that taxes
be levied and collected to discharge federal court judgments
once a constitutional infraction was found.” Thus, federal

" Bee eases eited at n. 28 BN Smee this Court gronted ungues-
tionably "i’l-:l.-|'|'-.|"' reliefl in Contracte Clanse eca=es. it

IppeEars that the
N

distinetion between the Sherman amendiment and thes

the former ecreated a ostive ohlizat wl

casrs was not that
ereag the latter imposed onl
& negative restraint Instea I, the distimetion must

tion of the Constitution was the predieate for “positive” reliel in the Con-

tracts Clanse eases, whereas the Sherman amendment imposed damages

without regand to whether a loeal government was i oanyv wav at fau

for the breach of the peace lor which it was

. &, supra While no one st wiedd  thiz di=tinet ion CX[n s=lv duar

o be held for damages. See

debates, the inference 13 strong  that Congressmen e 1571 woul
drawn thi= distinetion sinee it explnmm=. why i

nresentatives  Poland,
Burchard, and Willard, see p. —

supra, conld oppose the amendment
while at the same 1m saving that the Federnl Government might  impsose

damages on a local government that had defaulted in a st we-imposed daty
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judicial enforcement of the Constitution's express limits on
state power, smee 1t was done so frequently, must notwith-
standing anything said in Dennison or Day have Yeen permis-
sible, at least so long as the interpretation of the Constitution
was left in the hands of the judiciary. Sinee £ 1 of the Civil
Rights Act simply conferred jurisdiction on the federal courts
to enforee §1 of the Fourteenth Amendment—a situation
precisely analogous to the grant of diversity jurisdiction under
which the Contract Clause was enforeed against munici-
palities—there is no reason to suppose that opponents of the
Sherman amendment would have found any constitutional
barrier to § 1 suits against municipalities.

Finally, the very votes of those Members of Congress, who
opposed the Sherman amendment but who had voted for § 1,
confirm that the liability imposed by § 1 was something very
different from that imposed by the amendment. Section 1
without question could be used to obtain a damage judgment
against state or municipal officials who violated federal consti-
tutional rights while acting under color of law."® However, for
Prigg-Dennison-Day purposes, as Blair and others recognized.*
there was no distinetion of constitutional magnitude between
officers and agents—including corporate agents—of the State:
both were state instrumentalitics and the State could be

impeded no matter over which sort of mstrumentality the

to keep the peace and it alsg explains why evervone agreed that a stafe
or municipal officer could constitutionally be held fiable under &1 for
violations af the Constitution. See 1 — mfra

! See, . g, Globe, at 334 (Rep. Hoar); id., at 365 (Rep. Arthur); id,,
at J67=368 (Rep. Sheldon) = 6, at 285 (Rep. Lewiz) ; Globe App., at 217
(Sen. Thurman). In addition, officers were included among those who
could be sued under the second conference substitute for the Sherman
Amendment, See Globe, at 505 (exchange between Rep. Willard and Rep
Hhi'”:l.]:l:!]'L'.i']’.l There wWere o constitational |;|':|.:1-r'||_|_|1'|,-: to the seeond
report

* See Clobe, at 795 (Rep. Blair): &, at 788 (Rep. Kerr); id., at 795
(Rep. Burchard); od., at 700 (Rep. Farnsworth)
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Federal Government sought to assert its power. Dennison

and Day, after all, were not suits against municipalities but

against oficers and Blair was quite conscious that he was
extending these eases by applying them to municipal cor-
porations.”” Nonetheless, Senator Thurman, who gave the
most exhaustive eritique of § 1—inter alia complaining that it
would be applied to state officers, see Globe, at 217—and who
opposed both § 1 and the Sherman amendment, the latter on
Prigg grounds, agreed unequivocally that §1 was constitu-
tional** Those who voted for § 1 must similarly have believed
in its constitutionality despite Prigg, Dennison, and Day.

(. Debate on §1 of the Civil Rights Bill

From the foregoing discussion, it is readily apparent that
nothing said in debate on the Sherman amendment would
have prevented holding a municipality liable under § 1 of the
Civil Rights Act for its own violations of the Fourteenth
Amendment. The question remains, however, whether the
general language deseribing those to be liable under § 1—"any
person”—eovers more than natural persons.  An examination
of the debate on § 1 and application of appropriate rules of
construction shows 1;E!|-c|ui\'l1c'.;||.'=_‘.' that &1 was intended to
cover legal as well as natural persons,

Representative Shellabarger was the first to explain the
function of § 1

“[Section 1] not only provides a civil remedy for persons

S IWle ennnot command a State officer 1o do any duty whatever, as
guch: and T ask . . . the difference between that and commanding a mumnie
ipahty . . .." Globe, at 795,

# Bep Globe App., at 216-217, quoted, infra, at n. 45. In 1879, more-
over, when the guestion of the limits of the Prigg principle was squarely
presented in Ex pacte Viegima, 100 U, 8, 339 (1550), thiz Court held that

principle of federalism for whieh they stand

Dlemmson and ,I'}.:.-_. amil the I

did not prohibit federal enforeement of § 5 of the Fourteenth Amendment
throngh =itz direeted to state officers,  See 100 U. 5, at 35348,
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whose former condition may have been that of slaves,
but also to all people where, under color of State law,
they or any of them may be deprived of rights to which
they are entitled under the Constitution by reason and
virtue of their national eitizenship.” Globe App., at GS.

By extending a remedy to all people, including whites, §1
went beyond the mischief to which the remaining sections
of the 1871 Act were addressed. Representative Shellabarger
also stated without reservation that the constitutionality of
£2 of the Civil Rights Act of 1866 controlled the constitu-
tionality of £ 1 of the 1871 Act, and that the former had been
approved by “the supreme courts of at least three States of
this Union™ and by Mr. Justice Swayne, sitting on cireuit, who
had concluded “We have no doubt of the constitutionality of
every provision of this act.”” [bid. He then went on to
describe how the courts would and should interpret § 1:

“This act is remedial, and in aid of the preservation of
human liberty and human rights. All statutes and con-
stitutional provisions authorizing such statutes are lib-
erally and bencficently construed. Tt would be most
strange and, in civilized law, monstrous were this not the
rule of interpretation. As has been again and again de-
eided by your own Supreme Court of the United States,
and everywhere else where there is wise judicial interpre-
tation, the largest latitude consistent with the words
employed i8 uniformly given in construing such statutes
and constitutional provisions as are meant to protect and
defend and give remedies for their wrongs to all the
people. . Chief Justice Jay and also Story say:

““Where a power is remedial in its nature there is
much reason to contend that it ought to be construed
liberally, and it is generally adopted in the interpretation
of laws."—1 Story on Constitution, see. 429, Globe App.,
al G8.

The sentunents expressed in Representative Shellabarger's
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opening speech were echoed by Senator Edmunds, the man-
ager of H. R. 320 in the Senate:

“The first section is one that T believe nobody objects to,
a8 defining the rights secured by the Constitution of the
United States when they are assailed by any State law or
under eolor of any State law. and it is merely earrying
out the prineiples of the eivil rights bill [of 1866], which
have since becoine a part of the Constitution.” Globe, at
b8,

“[Bection 1 i8] so very simple and really reenacting the
Constitution.” [Id., at 5069.

And he agreed that the bill “secure[ed] the rights of white
men as much as of colored men.” Id., at GG,

In both Houses, statements of the supporters of § 1 corrob-
orated that Congress, in enacting £ 1, intended to give a
broad remedy for violations of federally protected eivil

rights*® Moreover, sinee municipalities through their official

% Represertative Bingham, the author of § 1 of the Fourteenth Amend-
ment, for l""i!1lr'l|'ll|:‘. declared the hill's purpose to be “the enforeement . . .
of the Constitution on behalfl of every individual citizen of the Republie . .
to the extent of the rights guaranteed to him by the Constitution.” Globe
App, at 81, MHe continued:

“The States never had the nght, though they had the power, to inflict
WTongs upon free eitizens by o denial of the full protection of the laws .
[.-\.11(” the States did deny to citizens thi |-|||:,.| profection of the laws, 1|i|"'_‘.'
did deny the rights of citizens under the Constitution. and except to the
extent of the express limitations upon the Stafes, as I have shown, the
citizen had no remedy They tool

k property without eompensation
and he had no remedy. They restricted the freedom of the press, and he

had no remedy.  They restriected the Treedom of S ch. and he had no
remedy,

They restricied the rights of conzeienee, and he had noe rem-
ey Whoe dare say, now that the Constitution haz been amended,

that the nation eannot by law provide agnimst all such abuses and denials

of right as these in the States and by States, or combinations of ]H-I'*-I.'II:-I:'-F

Id, at &5

Representative Perry, commenting on Congress’ action in passing the civi?
ri[.'Jﬂ.ﬂ Il al=o stated
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acts. could equally with natural persons create the harms
intended to be remedied by § 1, and, further, since Congress
intended §1 to be broadly eonstrued, there is no reason to
suppose that municipal eorporations would have been exeluded
from the sweep of £ 1. CI., e. g., Ex parte Virginia, 100 U. 5.

“Now, by our action on this bill we have asgerted as fully as we ean
assert the mischief intended to be remedied. We have asserted as clearly
as we can assort our belief that it i= the duty of Congress to redress that
mischiel. We have also asserted as fully ns we can assert the constitutional
right of Congress to legislate.”  Globe, at 800

Bee also id., at 376 (Rep. Lowe): id., at 428429 (Rep. Beatty); id.,
at 448 (Rep. Butler) ; id., at 475-477 (Rep, Dawes); id., at 578-579 (Sen.
Trumbull) : id., at 609 (Sen. Pool); Globe App., at 182 (Rep. Mercur).

Other supporters were quite elear that § 1 of the act extended a remedy
not only where a Btate had passed an unconstitutional statute, but alzo
where officers of the State were deliberately indifferent to the rights of
black eitizens:

“But the elief eomplaint i= [that] by a svstematic maladministration of

[state law], or & neglect or refusal to enforee their provisions, o portion of
the people are denied equal protection under them.  Whenever such a state
of facts s clearly made out, I believe [§5 of the Fourteenih Amend-
mlln1] CMPOWeTs Congress (o gtep m and pros ide for doing justice to tho=e
persons who are thus denicd equal protection.” Globe App., at 153 (Mr.
Garfield). See also Monroe v. Pape, supra, n. 7, at 171-157
Importantly for our imquiry, even the opponents of § 1 agreed that it was
conetitutional and, further, that it swept. verv broadly, Thuos, Senator
Thurman, who gave the most exhanstive eritigque of § 1, said:

This section relates wholly to eivil sits Its whole cffect is to give
to the Federal Judiciary that which now docs not helong to it—a jurisdic-
Liom .Hnrrt maly he r'f.l.l.'""lll|J|I.'l'll'-'.'."-_'] rl'll'_.rl reed PR it I grant, but that ||i-"
never yel been conflermed upson it It anthonzes any pers=on who i= Ii"|'|'l'-"-'!
of any right, privilege, or immunity seeured to him by the Constitution of
the United States, 10 brine an action against the wrongdoer in the Federal
courts, and that without any limit whatsoever as to the amount n

eOnlryersy

“[ T)here is ne hmitation whalsoever upon the terms that are employed
[tn the Wll], and they are a3 comprehensive as can be used.” Globe .‘I.]:|I'I.L
at 216-217 1r-mp]|-|.~h nddeddd
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330, 346-347 (1880); Home Tel. & Tel. Co. v. Los A ngeles,
297 1. 8. 278, 286-287, 204-206 (1913). One need not rely on
this inferenee alone, however, for the debates show that Mem-
bers of Congress understood “persons” to include munieipal
corporations.

Representative Bingham, for example, in discussing §1 of
the bill, explained that he had drafted §1 of the Fourteenth
Amendment with the case of Barron v. Baltimore, 7 Pet. 243
(1834), especially in mind. “In [that] case the city had taken
private property for public use, without compensation . . . ,
and there was no redress for the wrong . . . .” Globe App.,
at 84 (emphasis added). Bingham’s further remarks elearly
indicate his view that such takings by cities, as had occurred
in Barron, would be redressable under §1 of the bill. See
id., at 85. More generally, and as Bingham's remarks confirm,
£ 1 of the bill would logically be the vehicle by which Congress

provided redress for takings, since that seetion provided the
only civil remedy for Fourteenth Amendment violations anil
that Amendment unequivocally prohibited uncompensated

takings.® Given this purpose, it beggars reason to suppose
that Congress would have exempted municipalities from suit,
insisting instead that compensation for a taking come from an
officer in his individual eapacity rather than from the govern-
ment unit that had the benefit of the property taken.®

In addition, by 1871, it was well understood that corpora-
tions should be treated as natural persons for virtually all pur-
poses of constitutional and statutory analysis. This had not
always been so. When this Court first considered the question
of the status of corporations, Chief Justice Marshall, writing
for the Court, denied that corporations “as such” were persons

0 Zop Story, Commentaries on the Constitution of the United Statea
§ 1956 (Cooley od. 1573)

o Indeed the federal courts found no obstacle to awards of damages
against municipalities for common-law takings Spp Swmmer v. Philadel-
phia, 23 F. Cas. 302 (CCED Pa. 1873) (Ne. 13611) (awarding damnges
of 8227336 and costs of 240635 against the eity of Philadelphia).
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as that term was used in Art. 111 and the Judiciary Act of
1780. See Bank of the United States v. Deveaur, 5 Cranch 61,
86 (1809).* By 1844, however, the Deveaux doectrine was
unhesitatingly abandoned

“[A] corporation ereated by and doing business in a par-
ticular state, is to be deemed to all intents and purposes
as a person, although an artificial person, . .. capable of
being treated as a citizen of that state, as much as a
natural person.” Louisville R. Co. v. Letson, 2 How. 407,
558 (1844) (emphasis added), discussed in Globe, at 752.

And only two years before the debates on the Civil Rights
Act, in Cowles v. Mercer County, 7 Wall. 118, 121 (1869), the
Letson prineiple was automatically and without discussion
extended to mumicipal corporations. Under this doctrine,
municipal corporations were routinely sued in the federal
courts*® and this fact was well known to Members of
Congress."

That the “usual” meaning of the word person would extend
to munieipal eorporations is also evidenced by an Act of
Congress which had been passed only months before the Civil
Rights Act was passed. This Act provided that

“in all acts hereafter passed . . . the word ‘person’ may
| I ]

extend and be applied to bodies politic and corpo-

rate . . . unless the context shows that such words were
intended to be used in a more limited sense[].” Act of
Feb. 25, 1871, ch, 71, § 2, 16 Stat. 431,

# Nonetheles=, =uits could be brought in federal court if the natural

persons who were members of the corporation were of diverse eitizgenship
from the other parties to the litigation.  Sec 5 Cranch, at 91,

i Bop ']:{I SUPT

W8 g g, Globe, at 777 (Sen. Sherman); id., al 782 (Hep Shella-
barger) (“eounties, eitws, and corporations of all =ortz, after vears of
]|.1|1I|'1.|! eonlli L hzive b comie "||urr|-;|:||!-.' |--I:|||'I|~'|u'1| to be an |‘-'-||‘\|'|"- il o
person or entity of the personal existenee, of which, a2 2 eitizen, individ-
ual. or inhabitant, the United States Constitution does take note i endowe

with faewlty 1o goe and be soed o the courts of the United States.”)
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Municipal eorporations in 1871 were included within the
phrase “bodies politic and corporate” * and, accordingly, the
“plain meaning” of § 1 is that local government bodies were
to be included within the ambit of the persons who could be
sued under §1 of the Civil Rights Act. Indeed, a Circuit
Judge, writing in 1873 in what is apparently the first reported
ease under & 1, read the Dictionary Act in precisely this way
in a case involving a corporate plaintifi and a municipal
defendant®® See Northwestern Fertilizing Co. v. Hyde Park,
18 F. Cas. 393, 304 (CCND 111, 1873) (No. 10,336).%

#1 See Northwestern Fertilizing Co. v. Hyde Park, 18 F, Cas. 393, 304
(CCND 11l 1873) (No. 10.336); 2 Kent's Commentaries ¥275-%270 (12th
0. W. Holmes ed. 1873). See also United States v. Maurice, 2 Brock. Of,
100 (CC Va. 1823) (Marshall, C. 1) (“The United States is a government,
and eonsequently, a body politic and corporate”) ; Brief for Petitioner in
Monroe v. Pape, 0. T. 1960, No. 39, Apps. D and E (collecting state
statutes which, in 1871, defined municipal corporations as bodies politie
nnd corporate).

82 The court also noted that there was no diseernible reason why persons
injured by munieipal corporations should not be able to recover. See 18
F. Cas., at 394.

53 [y considering the efiect of the Aet of Feb, 25, 1871 in Monroe, how-
ever, Justiee Douglas, apparently focusing on the word “may," stated: i hiz
defimition [|_-|1I ]g.|-:'_-cn:'|:|1'| is merely an allowable, not a mandatory, one i
V. 8., at 191. A review of the legislative history of the Dictionary Act
ghows this conclusion to be incorrect

There i no express referenee in the legislative history to the definition of
person, but Senator Trumbull, the Act’s sponsor, dizeussed the phrse
“words importing the masculine gender may be applied to females,”
:l‘l‘l'l'?h:’l?i.'-' _-|_-:||i|:--;|:|I which immaediately [lr-.'l'l'lie-.w the definition of TR0 and
stabed:

“The only object [of the Act] is to get rid of a great deal of verbosity
in our statutes by providing that when the words ‘he’ is nsed it shall
include females as well as males[].” Congressional Globe, 415t Cong., 3d
Beas, 775 (Jan. 27, 1871) (emphasis ndded).

Thus, in Trumbull's view the word “may"” meant “shall.”  Such a manda
tory use of the extended meanings of the words defined by the Act
i# alo required for it te perform s intended funetion—io he a guide
o “rales of construction” of Aets of Congress, Sev il at 775 (Remarlks
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Our analysis of the legislative history of the Civil Rights Act
of 1871 compels the conclusion that Congress did intend
municipalities and other local government units to be included
among those persons to whom $ 1983 applies.®  Loeal govern-
ing bodies.™ therefore, can be sued directly under § 1983 for
monetary, declaratory. or injunetive relief where, as here, the
action that is alleged to be unconstitutional implements or
executes a policy statement, ordinance, regulation, or decision

of S8en. Trumbull). Were the defined words “allowable, [but] not manda-
tory" constructions, as Menroe suggestz, there would be no “rules” at all.
Imstead, Congress must have intended the definitions of the Act to apply
across-the-board except where the Aet by its terms ealled for a devintion
from this practice—"[where] the context shows that [defined] words
were to be used in a more limited sense.” Certainly this i= how the
Northwestern Fertilizing court viewed the matter. Since there i2 nothing
in the “context” of §1 of the Civil Rights Act calling for a restrieted
interpretation of the word “person,” the language of that seetion should
prima facie be construed to include “bodies politic” among the entitics that
could be sued.

W There i= certainly no con=titntional impediment 1o municipal liability,
“The Tenth Amendment = reservanion of nondeleguted powers to the States
i# not implicated by a federal-court judgment enforeing the express prohibi-
tioms of unlawful =tate conduet enoncted by the Fourteenth Amendment ™
Milliken v. Brodley. 433 1. 8 My 0] (19T ) A Kr parte Virginia, 100
I.:. =, :{:1“. B4T=-3R [(1Rs0) Faor IL|- FsL=m, Vationnd League of Cilies V.
Usery, 4206 U, 8 833 (1976), i= wrrelevamt to our consicderation of thiz ease
Nor i there anyv baszi= for conelmding that the Eleventh Amendment 1= o
bar to municipal hability,  See, e, g. Fitzpal rick Bitzer, 427 17, 8. 445,
456 (1976); Loweoln Coonty v, Laming. 133 U, S 520, 530 (1s00), Our

holding today i=, of course, nmted 1o loeal government units which ame not

ﬂELﬁT;ﬁH ’ considersd part of the Sate for Fleventh Amemdment purposes.

wRinee oflicia] capeeny <t Eenerally repre=cnt ol it her wayv of
pleadimg an action agunst an entity of which an officer = an agent=—at
least where Fleventh Amemdment conswlerations do not control analvsis—
our holding today that loeal government= ean b soed ander § 1983 nee-

1'“:1!'I|.‘.' decides that loeal eovernment ollicials =ued in their oflieial cajuiel=
twg are person=" umler § 1953 i those enscz m which, as here, a loeal

govermment would be <abde inois own name,
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officially adopted and promulgated by that body's offieers.
Moreover. although the touchstone of the § 1983 action against
a government body is an allegation that official poliey is
responsible for a deprivation of rights proteeted by the Con-
stitution, loeal governments, like every other § 1983 “person,”
by the very terms of the statute, may be sued for constitu-
tional deprivations wvisited pursuant to governmental “eus-
tom” even though sueh a eustom has not received formal
approval through the body's official decisionmaking channels.
As Mr. Justice Harlan, writing for the Court, said in Adickes
v. 8. H. Kress & Co., 308 U, 5. 144, 167-168 (1970) : “Congress
mecluded custom and usage [in § 1983)] becauwse of persistent
and widespread diseriminatory praetices of State officials. |
Although not authorized by written law, such practices of state
officials eould well be so permanent and well settled as to
constitute a ‘custom or usage’ with the force of law.” ™

On the other hand, the language of § 1983, read against
the background of the same legislative history. eompels the
conclusion that Congress did not intend municipalities to be
held liable unless aetion pursuant to official munieipal poliey
of some nature caused a constitutional tort. In particular. we

conclude that a municipality eannot be held liable solely

because it L'||||1|v=|_‘.':'~ a tortfeasor—or, in other words, a munici-
pality cannot be held hLable under § 1983 in a respondeal
superior theory,

We begin with the language of § 1083 as passed:

“[A]ny person who, under color of any law, statute,
™ Bee aso Justiee Frankfurther’s statement for the Court in Nashvill
C.&58 L R (o.v. Browning, 310 U7, 8. 362
“It would be a narrow eonception of jurisprudence to confine the notion of
laws" to what i= found wrtten on the =tatue books, and to dizreeard th
gloes which life has written upon it Settled stare practice an
establi=h what = stare law, The Egual Proteetion Clinse did not write an
l"ll1[l|.‘-' formali=m mto the (o=t itunion I".-|-|.'-\. embudded trudinional wavs
of earrving out state poliey, such as those of which jretitioner ||'-I|'|-:.||II-.

are often tougher and troer law than the desd word= of the watten toxe®
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ordinanee, regulation, custom, or usage of any State, shall
subject, or cause to be subjected, any person . , . to the
deprivation of any rights, privileges, or immunities secured
by the Constitution of the United States, shall, any such
law, statute, ordinance, regulation, custom, or usage of the
State to the coutrary notwithstanding, be liable to the
party injured in any action at law, suit ih equity, or other
proper proceeding for redress . . . F  Globe App., at 335
(emphasis added).

The italicized language plainly imposes liability on a govern-
ment that. under color of some official policy, Heauses” an
employee to violate another's constitutional rights. At the
same time, that language cannot be easily read to Impose
liability vieariously on governing bodies golely on the basis of
the existence of an employer-employee relationship with a
tortfeasor. Indeed, the fact that Congress did specifically

provide that A’s tort became B’s liability if B “caused” A to
subject another to a tort suggests that Congress did not intend
& 1083 liability to attach where such causation was absent.*
Qee Rizzo v. Goode, 423 U. 8. 362, 370-371 (1976).

8 Support for such a conelusion ean be found in the legidative history.
As we have indicated, there is virtually no diseussion of §1 of the Civil
Rights Act. Again, however, Congress' treatment of the Sherman amend-
ment gives a clue to whether it would have desired to impose respondeal
superior hahility

The primary constitutional justification for the Sherman amendment was
that it was a necessarv and proper remedy for the failure of localities to
protect citizens as the Privileges or lmmnmites Clonze of the Fourteenth
Amendment requured.  See pp. =13, supra. vnd according to Sherman,
Shellabarger, snd Edmunds, the smendment came mito play only when a
loeality was ai fault or had knowingly negleeted itz duty to provide pro-
tection. See Globe. at 701 (Sen. Sherman) ; of., at 7506 (Sen Faodmumd=) ;
|"|I.. at 151-152 I!'il'|l Shellabarger ) Il other proponents of the amend-
ment apparently viewed it as a form of v the vnlawiul
acte of the eitizens of the loeality. See @, at 792 (Itep. Butler). And
whether intended or not, the amendment as deafted did nopose o A of

yicarions liability on municipalities spee 1f could be eonstrued to mpose
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Equally important, ereation of a federal law of respondeat
superior where state law did not impose such an obligation
would raise all the constitutional problems associated with the
obligation to keep the peace, an obligation Congress chose not
to impose because it thought imposition of such an obligation
unconstitutional. To this day, there is disagreement about
the basis for imposing liability on an employer for the torts of
an employee when the sole nexus between the emplover and
the tort is the fact of the {"n'||:|1|_‘|.'r't'-£'1n]|]u_';'v[~ |'|=|;1:|(:-||5~'hf|]|_
See W, Prosser. Law of Torts, § 60, at 560 (4th ed. 1971).
Nonetheless, two justifications tend to stand out. First is
the commonsense notion that no matter how blameless an
employer appears to be in an individual case, aceidents might
nonetheless be reduced if employers had to bear the cost of
accidents, See, e. g., thid.; 2 F. Harper & F. James, The Law

liability even if a munieipality did not know of an impending or ensuing
riot or did not have the wherewithall to do anvthing about it. Indeed. the
statute held a municipality liable even if it had done evervihing in its
power to curb the riot. See p. 8, supra; Gl at 761 (Sen. Stevenz) ; id
at 771 {Sen. Thunnan): id., at 7 (Rep. Kerr) ; dd., at 791 (Rep. Willard)
While the first conference substitute was rejected principally on constitu
tional grounds, =ce id. at 804 (Tep. Poland), it i= plain from the text of
the second conference substitute—which limited liabilitv to those whio,
having the power to intervene againg Ku Klux viclenee, “neglect[ed] or
refusefd] =0 to do" =ce Appendix, fnfra, at 41, and which was enacted as
§ 6 of the 1871 Act and is now codified as 42 U8, C. § 1986—rthat Congress
also rejocted those elements of viearious liability contained in the first
colfferenice substitute even while aceepting the basie prineiple that the
imhabitant= of & community were bound to provide protection aganinst the
Ku Klux Klin, Strietis speaking. of eourze, the fact that Congress

to ipose vicarions halaliiy for the wrong= of o few prvate cif

not conclu=ively establish that it would similarly have refosed to nmpose
vicarions halality for the torts of a mumieipalit v’ employvess W onet le-
les=, when Congress" rejection of the onlv form of vieariows liabilits
]-‘rl:'-il'1lh1j to it is combined with the alsenee of am lnnguaee n B 1953
wluch ean easly be construed o ereale e sperniifent superior liability, the
inference that Congress did pot intend to impose such lishility s fuite

#lrone.
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of Torts, § 26.3, at 1368-1369 ( 1956). Second is the argument
that the cost of aceidents should be spread to the community
as a whole on an insurance theory. See, e. g., id., §26.5;
W. Prosser, supra, at 450.°

The first justification is of the same sort that was offered for
statutes like the Sherman amendment: “The obligation to
make compensation for injury resulting from riot is, by arbi-
trary enactment of statutes; affirmatory law, and the reason
of passing the statute is to secure & INOre perfect police
regulation.” Globe, at 277 (Sen. Frelinghuysen). This justi-
fication was obviously insufficient to gustain the amendment
against perceived constitutional difficulties and there s no
reason to suppose that a more general liability imposed for a
similar reason would have been thought less constitutionally
objectionable. The second justification was gimilarly put
forward as a justification for the Sherman amendment: “we
do not look upon [the Sherman amendment] as a punish-
ment . . . . It is a mutual insurance.” Id., at 792 (Rep.
Butler). Again, this justification was insufficient to sustain
the amendment,

We conclude, therefore, that a loeal government may not be

sued for an injury inflicted solely by its mployees or agents,

Instead, it i= when execution of a governme t's policy or
custom, whether made by its lawmakers or by those whose
edicts or acts may fairly be said to represent official policy,
inflicts the injury that the government as an entity is responsi-
ble under %1983 Since this ecase IIII"‘|';'_I':-|J:II.I‘.':I.|l|.'-.' involves
official policy as the moving force of the constitutional viola-
s8 & third justification, often eited but which on examination 18 appar-
ently insufficient to justify the doetrine of respondeat supe rior, =o€, €. §.
% F. Harper & F. James, supre. n 1. §26.3, i that liability follows the
right to control the actions of a tortl --.-.-r ur :||-.'|--||-I.I in |
Goode, 423 U, 3. 362 (1976), we wo ild appear to have decided t
mere right to control without any eontrol or direetion having been exercised
and without any filure 1o supervise 15 nol cnough to support £ [958
iizlrlli!j. See ., ot 370=3%1.
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tion found by the Distriet Court, see pp. 1-2. and n, 2, supra,
we must reverse the judgment below.  In so doing, we have no
oceasion to address. and do not address, what the full contours
of municipal liability under 1983 may be. We have at-
tempted only to sketeh so much of the £ 11983 cause of action
against a local government as is apparent from the history of
the 1871 Act and our prior cases and we expressly leave further
development of this action to another day.

111

Although we have stated that stare decisis has more force in
statutory analysis than in constitutional adjudication beeause,
in the former situation, Congress can correct our mistakes
through legislation. see, . g., Edelman v. Jordan, 415 U. 5. 651,
671, and n. 14 (1974), we have never applied stare decisis
mechanically to prohibit overruling our earlier decisions deter-
mining th» meaning of statutes. See, e. g., Continental T. V.,
Inc. v. GTE Sylvania Inc., 433 U, 8. 36. 47-49 (1977) ; Burnet
v. Coronado ()il & Gas Co.. 285 1. 8, 303, 406 n. 1 (1932)
( Brandeis, J., dissenting) (collecting cases). Nor is this a case
where we should “place on the shoulders of Congress the
burden of the Court’s own error.”  Girouard v. United States,
328 U. 5.61, 70 (1946)

First, Monroe v. Pape, supra, insofar as it completely

immunizes municipalitics from =suit under § 1983, was a depar-

ture from prior practice. See, e. g., Northwestern Fertilizing
Co. v. Hyde Park, supra; City of Manchester v. Leiby, 117
F. 2d 661 (CA1 1941) : Hannan v. City of Haverhill, 120 F.2d
BT (CAl 1041): Douglas v, City of Jeannette, 319 7. 8. 157
(1043): Holmes v. City of Atlanta, 350 U. 8. 870 (1935),
each of which municipalities were defendants in § 1983 suits.™

BELET-“:”\{S * Fach ense cited by Movieoe, see 356 11, 5, at 191 n, 50, o= consi=tent
with the position that loeal governments were  not E 1053 “persons’
reseled its conelusion by assauming that state-law immunities overrode the

, £ 1958 cane of action. Thiz has never been the law
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Moreover, the constitutional defect that led to the rejection
of the Sherman amendment would not have distinguished
between municipalitics and school boards, each of which is an
instrumentality of state administration. See pp. 14-22, supra.
For this reason, our eases—decided both before and after
Monroe, see n. 5, supra—holding school boards liable in § 1983
actions are inconsistent with Monroe, especially as Monroe's
immunizing principle was extended to suits for injunetive relief
m City of Kenosha v. Bruno, 412 U, 5, 507 (1973).* And
although in many of these eases jurisdietion was not ques-
tioned, we ought not “disregard the implications of an exereise
of judicial authority assumed to be proper for [100] years.”
Brown Shoe Co. v. United States, 370 U, 8. 204, 307 (1962) ;
see Bank of the United States v. Deveauz, supra, at 88
{Marshall, C. J.) (“Those decigions are not cited as author-
ity . . . but they have much weight, as they show that this
point neither oceurred to the bar or the beneh™). Thus, while
we have reaffirmed Mowroe without further examination on
three Ul.":'.'mjirll.‘i,"" it can scarcely be said that Monroe 18 80
consistent with the warp and woof of eivil rights law as to be
beyond question.

Second, the principle of blanket immunity established in
Monroe cannot be eabined short of school boards. Yet such
an extension would itself be ineonsistent with recent expres-
gions of congressional intent. In the wake of our decisions,
Congress not lll'-]I\' has shown no ||c--1iff‘._\' to federal court
deeisions H_L{.'Irll'-r srhool illl:'.!'-|:-, ||||1 it ||;|.-c indeed r:'iri‘h'l?

efforts to strip the federal ecourts of jurisdietion over school

boards.** Moreover, recognizing that school boards are often

% Although many smit= agmin=t schood bonrd= al=o ineluds pravate indi-
viduals ns partios, th prineipal defendant 1= w=nally the loeal board of
cducation or school board ° Withiken v, Braidley, supra, n. 4, at H2=MK}
[I'HWHI.I._ f, CONENrrng )

" Moor v. Counly of Alameda, 411 17, 2. 60 (10737 City of Kenosha v
Bruno, 412 17. 8. 507 (1973): Alhuger v, Howard, 427 17, 8,1 (1976),

8 Dyrimg the heviday of the furor over bosing, both the House and the.”
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defendants in school desegregation suits, which have almost
without exeeption been § 1983 suits. Congress has twice
passed legislation authorizing grants to school boards to assist
them in complying with federal court decrees.™ Finally, in

Benate refused to adopt bills that would have removed from the federal
ecourts juri=diction
“to muke any decision, enter uny judmment, or issue any order requiring
any sehool board to make any change in the racial compaosition of the
student body at any public school or in any elass at am publie school to
which studemz are i..,.;..i:_-“;-q_l in conformity wit h a freedom of choiee gyvstem,
or requiring uny school Board 1o transport any students from p lie sehool
to another publie school or from one place to another place or from one
school distriet to another sehool district or denving 10 any student. the
right. or privilege of attending an} public school or elass at any publie
gehiool ehozen by the parent of =uch student n contonmity with a {reedom
of ehoiee system, or requiring any school board to close any school and
transfer the studentz from the closed school 1o any other school for the
purpose of altering the racial composition of the student body at any
publie school, or precluding amy sehool board from carrying into effect any
provision of any eontract between it and am member of the faculty of any
publie school it operates sped ifving the public 2=chool where the member of
the faculty is to perform hiz or her duties under the contra " 8. 199,
03d Cong., 15t Sess,, § 1207 (1971) (emphasi= nided).
Other bille designed either completely to remove the federal courts from
the school descgremntion controversy, 8, 287, 93d Cong.. 1=t Bpaa (1073), or
to lnmt the ability of federal conris to subject school boards to remedial
orders in desegregation cases, 8. 614, 93d Cong., 1st Sc=s (1973); 8. 179,
03d Cong., 1=t Sess, §2(a) (1973); H . 13534, 92d Cong., 2d oess.,
§ 2022 (1972), have =imil irly fanled

61 In 1972, spurred by a finding “that the proees= of elimnating or
preventing minenty group =olaton and improving the guality of esducation
for all children often involves the expenditure of sdditional funds to which
loeal edueational agencie= do not have aeeess,” 30 Uu. 8 C *7.:]""” al
(Bupp. ¥, 1975), Congress passed the 1072 Emergene) School Act.  Section
G43 (ad (1A () of thar Aet, 20 U 8 C. § 1605 () (13 (A} (Supp. V,
1975), authorizes the Assistant Scerelary
“to make 0 grant to, or n eontraet with, o local educational ageney [which]
ir implementing a plan which has been wndertaken pursannt to o fned order
pesred by oo courd of the [United States whirh T ires the desegrega-

tion of minority group segregated children or | ety in the elementary and
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the Civil Rights Attorneys’ Fees Award Aet of 1976, 90 Stat.
9641, which allows prevailing parties (in the discretion of the

secondary sehools of such ageney, or otherwise requires the elimination or
reduction of minornty groug 1.=u|.|1|un m sneh zehoole.”  (Emphasis added.)
A “loeal educational agenex” 1 defined by 20 U, 8, C. § 1619 (8) (Supp.
Y, 1975}, as “a public Loard of eduention or other ]1u'|>||| anthority legally
constituted within a State for either adiministrative control or direction of,
publie elementary or secondary = hool: in a city, county, township, school,
or other politieal subdivision of a State, or a federally recognized Indian
reservation, or auch combination of school districts, or counties as are
recogmized in a State az an admim=trative ageney for itz public elementary
or secondary schools, or a combination of loeal educational ageneies . .. w
Congres= thus elearly recognized that school boards were often [1|r1||= io
federal school desegregation =uits. In § 718 of the Act, 20 U. 8. C. § 1617
(Supp. V, 1975), Congres= gave its explicit approval to the institution of
federal {Ir-rnret wtion suits against school boards—presumably under § 1952
That section provides:
“Upon the entry of a final order by a court of the {'.-.‘:. d States against a
local education agency . . . for diserimination on the basiz of raee, color, or
national origin in violation of . the fourteenth amendment to the
Constitution of the Umited States | | . the eourt may allow the |-T|".'!I|:I|1_'j
party, other than the United States, n reasonable attorney’s fee as part of
the coste” (Emphasis added.)

Two vears later, Congress found that “the implementation of descgregn-
tion plans that require extensive student transportation has, in Mmany cases,
reguired local edurational ageneies 1o expand |sie] lorge amounts of funds,
thereby depleting their financial resonrees ., .. 20 UL 8. C § 1702 (a)
(3). (Emphasis added) Ceongress did not respond by declaring that
gchool boards were not =subject to =uit under § 1953 or any other federal
statute, “but simply [legislated] revised evidentiary standards and remidial
priorities to be employed by the court: in deciding =such eazes.” Brief for
Wational Eduention Assn., ot 15=16. Indeed, Congress expris=]y reiterated
that & cavee of action. cogmizable i the federal eourts, existz for diserimmimna-
tion in the publie school context, 20 U 3. C. §§ 1705, 1706, 1705, 1710,
1718, The Act pssumes that sehool boards will usually be the defendants
in such suits, For example, § 211 of the Act, 20 U, 8, C, §1710 prov iles

“The Attorney Ceneral =hall not institute a eivil action under seetion
1706 of this title [which allows for =uit by both private parties and the
Attorney General to redress diserinnnation in pulilie eifuention before he—
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, court) in § 1983 suits to obtain attorneys fees from the losing
party, the Senate stated:

“ID]efendants in these cases are often State or loeal
bodies or State or local officials, In such cases it is

intended that the attorneys' fees, like other itemns of costs,
will be colleeted either directly from the official, in his
official capacity, from funds of his ageney or under his

control, or from the State or local government (whether
or not the agency or govermment iz named as a party).
5. Rep. No. 94-1101, at 5 (emphasis added; footnotes
amitted ),

Far from showing that Congress has relied on Monroe, there-
fore, events since 1961 show that Congress has refused to
extend the benefits of Monroe to school boards and has
attempted to allow awards of attorneys’' fees against loecal
governments even though Monroe, City of Kenosha v. Bruno,
supra, and Aldinger v. Howard, 427 1. 8. 1 (1976), have made
the jﬂi'l'll'i["'l"' of =uch Eovernments illlrlilﬁ.xiirlx'."

Third, municipalities can assert no reliance claim which ean
support an absolute immunity. As Mr. Justice Frankfurter
said in Monroe, “[t]his is not an area of eommercial law in
which, presumably, individuals may have arranged their affairs
in reliance on the expected stability of decision,” 365 U, 5,

“(a) gives to the appropriate educational ageney notice of the condition
or conditions which, in hi= judgment, constitute a violation of part [the
prohibitions against di=eripmation o publie edueation].”  Seetion 219 of
the Act, 20 U7, 8. C. § 171X, provide= for the termination of court ordered
busing “if the eonrt finds the defendant educational ageney has =ati=fied the
requircimentz of the fifth or fourteenth amendmentz to the Constitution,
whichever &= applieable, and will continue to be in complianee with the
recunremenis hereof,”

H Whether Congress" artempt is in faet effective i= the subjeet of Huto

v. Finney, 1977 Term, No. 76-1000, and therefore we EX[IFess N0 VICW 0N

it here,
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at 221-222 (dissent). Indeed. municipalities simply eannot
“arrange their affairs” on an assumption that they can violate
constitutional rights indefinitely sinee injunetive suits against
local officials under § 1983 would prohibit any such arrange-
ment. And it scarcely need be mentioned that nothing in

Monroe encourages municipalitics to violate constitutional
rights or even suggests that such violations are anything other
than completely wrong.

Finally, even under the most stringent test for the propriety
of overruling a statutory decision proposed by Mr. Justice

Harlan in Monroe “—*that it must appear beyond doubt from
the legislative history of the 1871 statute that [ Monroe] mis-
apprehended the meaning of the [section],” Monree v. Pape,
supra, at 192 (concurring opinion)—the overruling of Monroe
insofar as it holds that local governments are not “persons”
who may be defendants in § 1983 suits is clearly proper. It
is simply beyond doubt that, under the 1871 Congress’ view
of the law, were § 1983 liability unconstitutional as to local
governments, it would have been equally unconstitutional as
to state officers. Yet everyone—proponents and opponents
alike—knew § 1983 would be applied to state officers and none-
theless stated that § 1983 was constitutional. See pp. 21-22,
supra. And, moreover, there can be no doubt that £ 1 of the
Civil Rights Act was intended to provide a complete remedy,
to be broadly construed. against all forms of official violation
of fl'd“l'-‘l”}' |I'T1ITI"'T!'|3 rights, Therefore, absent a clear state-
ment in the ]I';.Li:LF;tt:‘-u history :ai.i_;|||-~|15|iu the conclusion that
§ 1 was not to apply to the official acts of a municipal corpora-

* We note, however, that Mr, Justice Harlan= test has not been
I:"""l'r':'-"-"l_" acdogted II_'- thiz Cours Moreover, that test 1= bazed on two
factors: stare iecizia anid “imdhieations of rongr==ional arceptance of thes
Court’s earlier interpretation [of the statute in guestion].” 365 1. 8, at
192, Az we have explainesd, the second congiderntion = nol present in this
cage,
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tion—which simply is not present—there is no justification for

excluding municipalities from the “persons” covered by § 1.

For the reasons stated above, therefore, we hold that stare
decisis does not bar our overruling of Monroe insofar as it is
inconsistent with Parts I and I of this opinion.™

1V
Since the question whether local government bodies should
be afforded some form of official immunity was not presented
as a question to be decided on this petition and was not
briefed by the parties nor addressed by the courts below, we
express no views on the scope of any municipal immunity
beyond holding that municipal bodies sued under § 1983 can-
not be entitled to an absolute immunity, lest our decision that
such bodies are subject to suit under § 1983 “be drained of
meaning,” Scheuer v. Rhodes, 416 1. 8, 232, 248 (1074). Cf.
Bivens v. Six Unknown Federal Narcotics Agents, 403 U. 5.
389, 397-398 (1971).
T‘T
For the reasons stated above, the judgment of the Court of
Appeals is
Reversed.

& No us=eful purpose wonld be served by an attempt at thi= late date to
determine whether Monroe was correct on its factz.  Similarly, since this
ease elearly involves officinl policy and does not involve r spondeal superior,
we do not assy s view on how our cases which have relied on that aspect
of Monroe that iz overruled todav—Moor v, County of Alameda, supra,
n 9 City of Kenogsha v BEruno, supra, n. 9, and Aldinger v Howard,
gupra, n. 03—should have been decided on a correet view of §1983.
Nothing we =y today affeets the conelusion reached in Moor, see 411
U. 8, at 703-704, that 42 U. 8. C. § 1958 cannot be used Yo create a
federal conse of artion where § 1053 doe= not otherwis=e provide on or the
conclugion reached in City of Kenosha, =e¢ 412 U, 8, at 513, that
“mothing . . . suggest|=] that the generie wornd ‘perzon’ in § 193 was
intendedd to have a bifnrested applieation to municipal corporations de-
ln'lqull;.! ofi the natare of the relief sought agaimst them”
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APPENDIX

As proposed, the Sherman amendment was as follows:
“That if any house, tenement, eabin, shop, building,
barn, or granary shall be unlawfully or feloniously demol-
ished, pulled down, burned, or destroyed, wholly or in
part, By any persons riotously and tumultuously assem-
bled together; or if any person shall unlawfully and with
force and violence be whipped, scourged, wounded, or
killed by any persons riotously and tumultuously assem-
bled together; and if such offense was committed to
deprive any person of any right conferred upon him by
the Constitution and laws of the United States, or to
-deter him or punish him for exercising such right, or by
reason of his race, color, or previous condition of servitude,
in every such case the inhabitants of the county, city, or
parish in which any of the said offenses shall be com-
mitted shall be liable to pay full compensation to the
person or persons damnified by such offense if living, or to
his widow or legal representative if dead; and such com-
pensation may be recovered by such person or his repre-
gentative by a suit in any court of the United States of
competent jurisdiction in the district in which the offense
was committed, to be in the name of the person injured,
or his legal representative, and against said county, city,
or parish. And execution may be issued on a judgment
rendered in such suit and may be levied upon any prop-
erty, real or personal, of any person in said county, eity,
or parish, and the said county, city, or parish may recover
the full amount of such judgment, costs, and interest,
from any person or persons engaged as principle or
accessory in such riot in an action in any court of com-
petent jurisdietion,” Globe, at 663.
The complete text of the first conferenee substitute for the
Sherman amendment is:

“That if any house, tenement, eabin, shop, building,
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barn, or granary shall be unlawfully or feloniously demol-
ished, pulled down, burned, or destroyed, wholly or in
part, by any persons riotously and tumultuously assem-
bled together; or if any person shall unlawfully and with
force and violence be whipped, seourged. wounded, or
killed by any persons riotously and tumultuously assem-
bled together, with intent to deprive any person of any
right conferred upon him by the Constitution and laws of
the United States, or to deter him or punish him for
exercising such right. or by reason of his race, color, or
previous conditions of servitude, in every such case the
county, city, or parish in which any of the said offenses
ghall be committed shall be liable to pay full compensa-
tion to the person or persons damnified by such offense, if
living, or to his widow or legal representative if dead; and
such compensation may be recovered in an action on the
case by such person or his representative in any court of
the United States of competent jurisdiction in the district
in which the offense was committed, such action to be in
the name of the person injured, or his legal representative,
and against said county, eity, or parish; and in which
action any of the parties committing such acts may be
joined as defendants. And any payment of any judg-
ment, or part thereof unsatisfied, recovered by the plain-
{iff in such action, may. if not satisfied by the individual
defendant therein within two months next after the
recovery of such judgment upon execution duly issued
against such individual defendant in such judgment, and
returned unsatisfied, in whole or in part. be enforeed
against such county, city, or parish, by execution, attach-
ment, mandamus, garnishment, or any other proceeding
in aid of execution or applicable to the enforcement of
judgments against municipal corporations; and such judg-
ment shall be a lien as well upon all moneys in the
treasury of such county, city, or parish, as upon the other
property thereof, And the court in any such action may
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on motion cause additional parties to be made therein
prior to issue joined, to the end that justice may be done.
And the said county, city, or parish may recover the
full amount of such judgment, by it paid, with costs and
interest, from any person or persons engaged as prineipal
or accessory in such riot, in an action in any court of
competent jurisdiction. And such county, city, or parish,
so paying, shall also be subrogated to all the plaintiff's
rights under such judgment.” Globe, at 749 and 755.

The relevant text of the second conference substitute for the
Sheriman amendment is as follows:

“[ Alny person or persons, having knowledge that any of
the wrongs conspired to be done and mentioned in the
second section of this act are about to be committed, and
having power to prevent or aid in preventing the same,
shall neglect or refuse so to do, and such wrongful act
shall be committed, such person or persons shall be liable
to the person injured, or his legal representative.” Globe,
at 804 (emphasis added).
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