J
o

A

cILE COPX

PLEASE RETURN
TO FILE

I1st DRAFT
SUPREME COURT OF THE UNITED STATES

No. 7T5-1914
Jane Monell et al., Petitioners, { On Writ of Certiorari to
v, the United States Court
Department of Social Serviees of of Appeals for the See-
the (-II_V of New York ot al. ond Cireuit.

[May —, 1078]

Mr. JusTice PowELL, conecurring.

I join the opinion of the Court, and add these additional
Views

Few cases in the history of the O
frequently than Monree v. Pape, 365
cided less than two decades ag
U. 8 C. E1983. that decision
courts and permitted ¢ X ANSI Ve
the 1871 measure. But Manroe s

from liability at the
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jeetion of the Sherman Amendment as conclusive evidenee
of an mtention to immunize local governments from all lia-
bility under the statute for constitutional injury. That read-
ing, in light of today’s thorough canvass of the legislative
history, clearly “misapprehended the meaning of the con-
trolling provision," Monroe, supra, at 192 (Harlan, J.. con-
curring). In this ease, involving formal, written policies of
the Department of Social Serviees and the Board of Educa-
tion of the City of New York that are alleged to conflict
with the commanid of the Due Process Clause, of Cleveland
Board of Education v. LaFleur, 414 U, 5. 632 (1974). the
Court decides “not to reject [ wisdom | merely because it comes
too late,” Henslee v. 'nion Planters Bank, 335 U7, 8. 505, 600
( 1949) ( Frankfurter, J.. dissenting).

As the Court demonstrates, the Sherman Amendment pre-
sented an extreme example of “riot act” legislation that sought
to impose viearious liability on government subdivisions for
the consequences of private lawlessness.  As such, it implicated
concerns that are of marginal pertinence to the operative
[!F!I'III"I[”!' of §1 »f the 1871 ]I'HIH:;HIII.' now s 1983 that
“le]very person” acting “under color of " state law may be held
liable for affirmative eonduet that “subjects, or causes to be

“”hji‘{'tl'll “ll:‘rl |'*'PMI!" to the lil'l.lrl'\.ﬁtll"ll of m v federal

constitutional or statutory right Of the mar ¥ reasons for the
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lIl'f11|,I 1|[ [|'|1 :"-'!n'l1||;|,:. ||r|||u|'-;|| TR ATS -I|||!u|rr- 1..’..-.---. &
observation that the 42d Congress was fundamentally “antag
onistic.” 365 17, S.. at 191. to th oSt on that governinent

entities and natural persong alike should be held accountable

for the consequences of conduet directly working a eonstitu-

tional violation. Opponentg in the Senate appear to have
been troubled primarily by the proposal’'s unprecedented liem
Provisien which would have l\.|----|--i CVen  property held for
public purposes to the demands of £ 1983 judgment lienors
Opinion of the Court, ante, at 14 n. 30,  The opposition i the
House of Representatives focused largely on the Sherman
Amendment's attempt to impose a peacekeeping obligation on

municipalities when the Constitutiol itgelf imposed no suel

athrimative duty and when many munwe I alities were not evelr
1'|1|1|-|H.Lr'rr'-| under state |:1'-.'. o maimtan i"'l'|l"" lorces {ni
at 20-22

The Court correctly rejects a view o
that would produee the anomalous result o
Foverniment units |.I'l i i Ary .'..'-!!I".
causing a constiutional
may be fully consistent
state law No conduet
within the “under eolor
1= most unhikely that
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ernment emplover to be erclusvely liable for resulting oo
stitutional injury,

As elaborated in Part 11 of today's opinion. the rejection
of r||-|- =herman Amen |||n-||r can  best Foer ||:-|r-r'\-1-\-'--i not As
evidenee of Congress” acceptance of a rule of al solute munieipal
immunity. but as a limitation of the statutory ambit to actual

-.n.1'ur|u-|-¢-r- | [} A repeciion I"I ’-'\_.'"-'I.III IJ" -'”“' or Or Ry

other principle of viearious hability. Thus, 1t has bheen clear

that a public official may be held lLabls damages when his
K

actions are found to violate a constitutional right and there 18
i 4|IJ:-|||h|'-| immunity, see Wood v. Strickland, 420 U, 8, 208
i I'I_-_'|- ,ﬂ"rn- TIiL. A ararelti \l THh—4 45
(1978). Today ‘ourt recognizes that thi
applies to a local government
official

tional injury

when mplems

il-||-=||'||'- or established customs

11

This Court traditionally has been hesitant to overrule prior
constructions of statutes or interpretations
rulis ‘Stare d rizsia 1=
(Coronado (hl & (fas (
I flissaenting bt

to
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[ coneur in the Court’s view that this s not

should “place o the shoulders of Congress the Dur len o
Court 8 own error *  Girouward v. ["nited Stafes, 328 |
70 (1946)

?\.nr ] this the II'~||.'1| Case | 'n'l.||||'|| the Court 18 _L_L“i_ 0

overrule a precedent. Here considerations of stare decisiz cul

in both directions On the one hand, we have a series of

rIJ]I|||th that mu .|':;|;L'.|1|r- and counties are ot Ppersons for
purposes of § 1983 Un the other hand, many
this Court have been premised on the amer abil
boards and similar entities to § 1983 suits
In Monroe and its progeny, we have answered
that was never actually briefed or
whether a municipality is liable
are the direet result of its official policies
complaint [in Monroe was| that w
[t|here alle th i Wi bl
ofheers |
ers, O, T. 1960, Xo
adoption of petitgoners
every other municipal

Right= hability through
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action contrary to 1its own ordinanees wunid the lav
it 1= 8 part of | s Brief for ]l{--=iu-|.-|||.r-

Thus the groundd of lecision in Monroe was
either party ani was broader than necessary
econtentions made n that case
Similarly. in Moor v. County of Alameda
(1943 et it ioners assertedd that “the County was vicarous

fi ., at GG, unds

]|_-|'r.',1- FOr |||r- actsE of 18 |r'|| It .'|I|'| ‘!I' I

42 1. 5. (. § 1R In rejecting this vicarious-lia

od.. at T10. and n. 27, we reaffirmed Mos
statute. but there was no challenge in tha
in Monroe concerning tha
such as the County,”
1972, No. 72-10, p. 9
Only in City of Kenosha v. Bruno, 412 1

did the Court confront a § 1983 claim based

was both authorzed
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government entities oo ild be sued under § 1953 If now, after
full eonsideration of the uestum we continue to adhere to
Monroe, grave doubt woulid be cast upon the Court's exercise
of & 1983 jurisdiction over school boards.  See opimon ol thi
Court ante at 3 n. 5. Sinee “the prineiple of blanket immu-
nity established in Monroe cannot be eabined short of school
boards” ante. at 36, the confliet is squarely presented
Although there was an mdependent hasis of junsdietion

many of the school board cases because of the inclusion of
individual publie officials as nominal parties, the opinions of
this Court make explieit reference to the school hoard party
particularly in discussions of the relief to be awarded, see
¢. 0., Green v. County School Board, 301 U. 8. 430, 437-430
441-442 (1968) : Milliken v. Bradley, 433 I 7. 202-203

{1677) ( PowgLL., J.. concurring m the T

the Court points out, anfe, at 3634, L

"'I'r""ljli':‘llnlu‘f il ||!!‘ (o Irt s s il-"l. AT |
statutes Thus the exercise of 5 144
homrils l,l,_'_!f|-|||'_|_;|h:.I e

een longstandin 2
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Cl. Edelman v, Jordan, 415 U, =, 651 (1974 Moreover, the
rationale of Kenosha would have to be disturbed, w avoul
closing all avenues unier § 1953 to junetive relief against
l'ull.-llTlllf:lnln:u] violations by local governient he Court of
Appeals in this case suggested that we import, by analogy, the
Eleventh Amendment “fiction” of Er parte Young into § 1953
532 F. 2l 250, Md4-260 ( (CA2 1976 That approach, however
would ereate tension with Kenosha because it would require “a
hifurcated application” of “the generic word ‘person’ in § 1983
to public officials “depending on the nature of the relief sought
against thiem 412 U. =.. at 513 \ public official sued b
his ofhicial cajpacity lor carryigg out ofhicial ,n-||-'\' would be a
“person”’ for purposes of injunctive relief. but a non-"person”
m an action for damages. The Court’'s hold avoids this
difficulty. Seeante, at 30 0, 55

Finally. if we eontinued to adhere to a rule of absolute
munieipal immunity under § 1983, we could not long avoid the

||||"\r||lr| whether we should, by -'1|"1="Lf"- to our decigion

_|r'|:||'4|'\ v asLT I TINITILIN, f'-r.-f "...|-...|'-. t._..- il & ill.!'. 1 e TS s

|.'|"-'|' II:FI'I‘. a cause of actwn direetly from th |:'--.rl--|-

Vimendment which would not bhe subject to the limitations

contanws] m 3 1983 Wt Healthy (City Board of Ed. »
Doyle, 429 U. 8. 274, 278 (1977). One aspect of ti

| be whether thers
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todday's decision of the 1871 debates, | would have difficuliy

|||r'rrr|r||{ fromm % 1983 “an |-\|,-'!.|'!1 congressional declaration

against municipal liability for the implementation of official
paalieies i s wilation of the Constitution Rather than consti
tutionalize a cause of action against loeal government that
Congress intended to ereate in 1871, the beiter course 15 to
confess error and set the record straight, as the Court does
todlay.”

111

Ivifficult questions nevertheless remain fo
There are substantial line-drawing problems
“when execution of a government's policy or
said to infliet constitutional injury such that
an entity 18 responsible under § 1983 il
ante, at 34, This case, however, involvi
policies of a municipal department and school
|']|'.:|F CRse" ’]-llr"'.ll|||'. il]"-ul FisReryies |-'1'.*-,-II
of a qualified mw wipal immunity inte, at 41
lution of the question whether the protectio
common law for "|:|.||r;_r|:|' corporations, see dissenting
of Mr. Jusmice RenNauUisT. post. at 6-7
-'-:IJIHH A 0 |:|:_.'|4|| mune i-:l.i nmunty

> 1""‘\-"; (amaEes &et i 1. ||-"' Liv Ll
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